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AMENDING COMMUNICATIONS ACT OF 1934 
THURSDAY, APRIL 5, 1951 


Howse or REepresENTATIVES, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, dD. 7 


The committee met at 10 a. m., pursuant to notice, in room 1334 of 
the House Office Building, Hon. Robert Crosser (chairman of the 
committee) presiding. 

The CuarremMan. The committee will be in order. 

This is a hearing called by the committee to consider S. 658, an act to 
further amend the Communications Act of 1934. A copy of the bill 
will be inserted in the record at this point. 

(S. 658 is as follows:) 


[S. 658, 82d Cong., 1st sess. | 


AN ACT To further amend the Communications Act of 1954 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as “Communications 
Act Amendments, 1951”. 

Sec. 2. Subsection (0) of section 3 of the Communications Act of 1934, as 
amended, is amended to read as follows: 

“(o) ‘Broadcasting’ means the dissemination of radio communications intended 
to be received directly by the general public.” 

Sec. 3. Section 3 of such Act is further amended by adding after subsection 
(aa) the following: 

“(bb) The term ‘license’, ‘station license’, or ‘radio station license’ means 
that instrument of authorization required by this Act or the rules and regula- 
tions of the Commission made pursuant to this Act, for the use or operation of 
apparatus for transmission of energy, or communications, or signals by radio, 
by whatever name the instrument may be designated by the Commission. 

“(cce) The term ‘broadcast station’, ‘broadcasting station’, or ‘radio broadcast 
station’ means a radio station equipped to engage in broadcasting as herein 
defined. 

“(dd) The term ‘construction permit’ or ‘permit for construction’ means that 
instrument of authorization required by this Act or the rules and regulations 
of the Commission made pursuant to this Act for the installation of apparatus 
for the transmission of energy, or communications, or signals by radio, by what- 
ever name the instrument may be designated by the Commission. 

Sec. 4. (a) Subsection (b) of section 4 of such Act, as amended, is amended 
by striking out the last two sentences thereof and inserting in lieu thereof the 
following: “Such Commissioners shall not engage in any other business, vocation, 
profession, or employment but this shall not apply to the preparation of tech- 
nical or professional publications for which reasonable honorarium or compensa- 
tion may be paid. Any such Commissioner serving as such after one year from 
the date of enactment of the Communications Act Amendments, 1951, shall not 
for a period of one year following the termination of his services as a Commis- 
sioner represent before the Commission in a prefessional capacity any person, 
including all persons under common control, subject to the provisions of this 
Act, except that this restriction shall not apply to any Commissioner who has 
Served the full term for which he was appointed. Not more than four members 
of the Commission shall be members of the same political party.” 

(b) Subsection (f) (1) of section 4 of such Act is amended to read as follows: 

“(f) (1) Without regard to the civil-service laws or the Classification Act of 
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1949, as amended, (1) the Commission may appoint and prescribe the duties 
and fix the salaries of a secretary, a chief engineer and not more than two 
assistants, a chief accountant and not more than two assistants, a general 
counsel and not more than two assistants, and counsel temporarily employed 
and designated by the Commission for the performance of specific special sery 
ices; and (2) each Commissioner may appoint and prescribe the duties oj 
a legal assistant at an annual salary to be fixed by the Commissioner but 
mot to exceed $10,000 and a secretary at an annual salary not to exceed $5,600 
‘The chief engineer, the chief accountant, and the general counsel shall each 
receive an annual salary of not to exceed $11,200; the secretary shall receive 
an annual salary of not to exceed $10,000, and no assistant shall receive an 
annual salary in excess of $10,000: Provided, That on and after one year 
from the date of enactment of Communications Act Amendments, 1951, the 
secretary of the Commission, the chief engineer amd his assistants, the chief 
accountant and his assistants, the general counsel and his assistants, the chief 
of each integrated division and his assistant, and the legal assistants to each 
Commissioner shall not, for the period of one year next following the cessation of 
their employment with the Commission, represent before the Commission in a 
professional capacity any person, including all persons under common control, 
subject to the provisions of this Act. The Commission shall have authority, 
subject to the provisions of the civil-service laws and the Classification Act of 
1949, as amended, to appoint such other officers, engineers, accountants, attorneys, 
inspectors, examiners, and other employees as are necessary in the execution of 
its functions.” 

(c) The first sentence of subsection (g) of section 4 of such Act, as amended, 
is amended to read as follows: 

“(g) The Commission may make such expenditures (including expenditures 
for rent and personal services at the seat of government and elsewhere, for 
office supplies, law books, periodicals, and books of reference, for printing and 
binding, for land for use as sites for radio monitoring stations and related 
facilities, including living quarters where necessary in remote areas, for the 
construction of such stations and facilities, and for the improvement, furnishing, 
equipping, and repairing of such stations and facilities and of laboratories and 
other related facilities (including construction of minor subsidiary buildings 
and structures not exceeding $25,000 in any one instance) used in connection 
with technical research activities), as may be necessary for the execution of 
the functions vested in the Commission and as from time to time may be appro- 
priated for by Congress.” 

(d) Subsection (k) of section 4 of such Act is amended to read as follows: 

“(k) The Commission shall make an annual report to Congress, copies of 
which shall be distributed as are other reports transmitted to Congress. Such 
reports shall contain 

“(1) such information and data collected by the Commission, as may be 
considered of value in the determination of questions connected with the 
regulation of interstate and foreign wire and radio communication and radio 
transmission of energy. 

“(2) such information and data concerning the functioning of the Com- 
mission as will be of value to Congress in appraising the amount and 
character of the work and accomplishments of the Commission and the 
adequacy of its staff and equipment: Provided, That the first and second 
annual reports following the date of enactment of Communications Act 
Amendments, 1951, shall set forth in detail the number and caption of 
pending applications requesting approval of transfer of control or assign- 
ment of a station license, or construction permits for new stations, or for 
increases in power, or for changes of frequency of existing stations at the 
beginning and end of the period covered by such reports ; 

“(3) information with respect to ali persons taken into the employment 
of the Commission during the year covered by the report, including names, 
pertinent biographical data and experience, Commission positions held and 
compensation paid, together with the names of those persons who have left 
the employ of the Commission during such year: Provided, That the first 
annual report following the date of enactment of Communications Act 
Amendments, 1951, shall contain such information with respect to all persons 
in the employ of the Commission at the close of the year for which the 
report is made; 

*(4) an itemized statement of all funds expended during the preceding 
year by the Commission, of the sources of such funds, and of the authority 
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in this Act or elsewhere under which such expenditures were made; and 
“(5) specific recommendations to Congress as to additional legislation 
which the Commission deems necessary or desirable, including all legislative 
proposals submitted for approval to the Director of the Budget.” 
Sec. 5. Section 5 of such Act, amended, is amended to read as follows: 


“ORGANIZATION OF THE COMMISSION 


“Sec. 5. (a) The member of the Commission designated by the President as 
Chairman shall be the chief executive officer of the Commission. It shall be his 
duty to preside at all meetings and sessions of the Commission, to represent the 
Commission in all matters relating to legislation and legislative reports except 
that any Commissioner may present his own or minority views or supplemental 
reports, to represent the Commission in all matters requiring conferences or 
communications with other governmental officers, departments or agencies, and 
generally to coordinate and organize the work of the Commission in such manner 
as to promote prompt and efficient disposition of all matters within the jurisdic- 
tion of the Commission. In the case of a vacancy in the office of the Chairman 
of the Commission, or the absence or inability of the Chairman to serve, the 
Commission may temporarily designate and appoint one of its members to act as 
Chairman until the cause or circumstance requiring such service shall have been 
eliminated or corrected! 

“(b) Within sixty days after the enactment of the Communications Act 
Amendments, 1951, and from time to time thereafter as the Commission may find 
necessary, the Commission shall organize its legal, engineering, and accounting 
staff into (1) integrated divisions, to function on the basis of the Commission's 
principal workload operations; and (2) into such other divisional organizations 
as the Commission may deem necessary to handle that part of its workload which 
cuts across more than one integrated division or which does not lend itself to the 
integrated division set-up. Each such integrated division and divisional organ- 
ization shall include such legal, engineering, accounting, administrative, and 
clerical personnel as the Commission may determine to be necessary to perform 
its functions. The general counsel, the chief engineer, and the chief accountant 
and their respective assistants shall carry out their respective duties under such 
rules and regulations as the Commission may prescribe. The Commission shall 
establish a staff, directly responsible to it, which shall include such legal, engi- 
neering, and accounting personnel as the Commission deems necessary, whose 
duty shall be to prepare such drafts of Commission decisions, orders, and other 
memoranda as the Commission, in the exercise of its quasi-judicial duties, may 
from time to time direct : Provided, That no member of such staff shall participate 
in a hearing or represent the Commission, directly or indirectly, in any prose- 
cutory or investigatory function or proceeding. 

“(c¢) Except as provided in section 409 hereof, the Commission, when neces- 
sary to the proper functioning of the Commission and the prompt and orderly 
conduct of its business, is hereby authorized and directed to assign or refer any 
portion of its work, business, or functions to an individual Commissioner or 
Commissioners or to a board composed of one or more employees of the Commis- 
sion, to be designated by such order for action thereon, and by its further order 
at any time to amend, modify, or rescind any such order or reference: Provided, 
That this authority shall not extend to duties otherwise specifically imposed by 
this or any other Act of Congress. Any order, decision, or report made or other 
action taken pursuant to any such order or reference shall have the same force 
aad effect and may be made, evidenced, and enforced as is made by the Commis- 
sion: Provided, however, That any person aggrieved by any such order, decision, 
or report may file a petition for review by the Commission, and every such peti- 
tion shall be passed upon by the Commission. The secretary and seal of the 
Commission shall be the secretary and seal of such individual Commissioner or 
board. 

“(d) Meetings of the Commission shall be held at regular intervals, not less 
frequently than once each calendar month, at which times the functioning of the 
Commission and the handling of its workload shall be reviewed and such orders 
shall be entered and other action taken as may be necessary or appropriate to 
expedite the prompt and orderly conduct of the business of the Commission with 
the objective of rendering a final decision (1) within three months from the date 
of filing in all original application, renewal, and transfer cases and (2) within 
six months from the final date of the hearing in all hearing cases; and the Com- 
mission shall promptly report to the Congress each such case which has been 
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pending before it more than such three- or six-month period, respectively, stating 
the reasons therefor.” 

Sec. 6. Subsection (d) of section 307 of such Act is amended to read as follows: 

“(d) No license granted for the operation of a broadcasting station shall be for 
a longer term than three years and no license so granted for any other Class of 
station shall be for a longer term than five years, and any license granted may 
be revoked as hereinafter provided. Upon the expiration of any license, upon 
application therefor, a renewal of such license may be granted from time to time 
for a term of not to exceed three years in the ease of broadcasting licenses and 
not to exceed five years in the case of other licenses if the Commission finds that 
public interest, convenience and necessity would be served thereby.” 

Sec. 7. So much of subsection (a) of section 308 of such Act as precedes the 
second proviso is amended to read as follows: “The Commission may grant 
instruments of authorization entitling the holders thereof to construct or operate 
apparatus for the transmission of energy, or communications, or signals by radio 
or modifications or renewals thereof, only upon written application therefor 
received by it: Provided, That (1) in cases of emergency found by the Com- 
mission involving danger to life or property or due to damage to equipment, or 
(2) during a national emergency proclaimed by the President or declared by 
the Congress and during the continuance of any war in which the United States 
is engaged and when such action is necessary for the national defense or security 
or otherwise in furtherance of the war effort, the Commission may grant and 
issue authority to construct or operate apparatus for the transmission of energy 
or communications or signals by radio during the emergency so found by the 
Commission or during the continuance of any such national emergency or war, 
in such manner and upon such terms and conditions as the Commission shall by 
regulation prescribe, and without the filing of a formal application, but no such 
authority shall be granted for a period beyond the period of the emergency 
requiring it nor remain effective beyond such period :”. 

Sec. 8. Section 309 of such Act, as amended, is amended to read as follows: 


“HEARINGS ON APPLICATIONS FOR LICENSES: FORM OF LICENSES; CONDITIONS 
ATTACHED TO LICENSES 


“Sec. 309. (a) If upon examination of any application provided for in section 
308 the Commission shall determine that public interest, convenience, and 
necessity would be served by the granting thereof, it shall authorize the issuance 
of the instrument of authorization for which application is made in accordance 
with said finding. 

“(b) If upon examination of any such application the Commission is unable 
to make the finding specified in subsection (a) of this section, it shall forthwith 
notify the applicant and other known parties in interest of the grounds and 
reasons for its inability to make such finding. Such notice, which shall precede 
formal designation for a hearing, shall advise the applicant and all other known 
parties in interest of all objections made to the application as well as the source 
and nature of such objections. Following such notice, the applicant shall be 
given an opportunity to reply. If the Commission, after considering such reply, 
shall be unable to make the finding specified in subsection (a) of this section, it 
shall formally designate the application for hearing on the grounds or reasons 
then obtaining and shall notify the applicant and all other known parties in 
interest of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not including issues or re 
quirements phrased generally. The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular application may 
acquire the status of a party to the proceeding thereon by filing a petition for 
intervention showing the basis for their interest at any time not less than ten 
days prior to the date of hearing. Any hearing subsequently held upon such 
application shall be a full hearing in which the applicant and all other parties 
in interest shall be permitted to participate but in which both the burden of 
proceeding with the introduction of evidence upon any issue specified by the 
Commission, as well as the burden of proof upon all such issues, shall be upon 
the applicant. 

“(c) When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a protest under oath directed 
to such grant and request a hearing on said application so granted. Any pro- 
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test so filed shall contain such allegations of fact as will show the protestant to 
be a party in interest and shall specify with particularity the facts, matters, 
and things relied upon, but shall not include issues or allegations phrased 
generally. The Commission shall, within fifteen days from the date of the 
filing of such protest, enter findings as to Whether such protest meets the fore- 
going requirements and if it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, together with such further 
specific issues, if any, as may be prescribed by the Commission, In any hear- 
ing subsequently held upon such application all issues specified by the Com 
mission shall be tried in the same manner provided in subsection (b) hereof 
but with respect of all issues set forth in the protest and not specifically adopted 
by the Commission, both the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the protestant. The hearing and 
determination of cases arising under this subsection shall be expedited by the 
Commission and pending hearing and decision the effective date of the Com- 
mission's action to which protest is made shall be postponed to the effective date 
of the Commission's decision after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing service, in which event 
the Commission shall authorize the applicant to utilize the facilities or author- 
ization in question pending the Commission’s decision after hearing. 

“(d) Such station licenses as the Commission may grant shall be in such 
general form as it may prescribe, but each license shall contain, in addition to 
other provisions, a statement of the following conditions to which such license 
shall be subject: (1) The station license shall not vest in the licensee any right 
to operate the station nor any richt in the use of the frequencies designated in 
the license beyond the term thereof nor in any other manner than authorized 
therein; (2) neither the license nor the right granted thereunder shall be assigned 
or otherwise transferred in violation of this Act; (3) every license issued under 
this Act shall be subject in terms to the right of use or control conferred by sec- 
tion 606 hereof,” 

Sec. 9. Subsection (b) of section 310 of said Act is amended to read as follows: 

“(b) No instrument of authorization granted by the Commission entitling the 
holder thereof to construct or to operate radio apparatus and no rights granted 
thereunder shall be transferred, assigned, or disposed of in any manner, volun- 
tarily or involuntarily, directly or indirectly, or by transfer of control of any 
corporation holding such instrument of authorization, to any person except upon 
application to the Commission and upon finding by the Commission that the 
proposed transferee or assignee possesses the qualifications required of an origi- 
nal permittee or licensee. The procedure for handling such application shall be 
that provided in section 309.” 

Sec. 10. Section 311 of such Act, as amended, is amended to read as follows: 

“Sec. 311. The Commission is hereby directed to refuse a station license and/or 
the permit hereinafter required for the construction of a station to any person 
(or to any person directly or indirectly controlled by such person) whose license 
has been revoked by a court under section 313.” 

See. 11. Section 312 of such Act, as amended, is amended to read as follows: 


“REVOCATION OF LICENSES ; CEASE-AND-DESIST ORDERS 


“Sec. 512. (a) Any station license may be revoked (1) because of conditions 
coming to the attention of the Commission since the granting of such license 
which would have warranted the Commission in refusing to grant such license, 
or (2) for violation or failure to observe any of the restrictions or provisions of 
a treaty ratified by the United States, or (3) for violation of or failure to observe 
the terms and conditions of any cease-and-desist order issued by the Comunis- 
sion pursuant to subsection (b) hereof. The Commission may institute a revoca- 
tion proceeding by serving upon the licensee an order to show cause why its 
license should not be revoked, Said orders shall contain a statement of the 
particulars and matters with respect to which the Commission is inquiring and 
shall call upon the licensee to appear before the Commission at a time and place 
therein stated, but in no event less than thirty days after receipt of such notice, 
and give evidence upon the matter specified in said order: Provided, That where 
safety of life or property is involved, the Commission may by order provide for 
a shorter period of notice. If, after hearing, or a waiver thereof by the licensee, 
the Commission determines that a revocation order should issue, it shal] make 
a report in writing stating the findings of the Commission and the grounds and 
reasons therefor and shall cause the same to be served on said licensee, together 
with such order, 
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“(b) Where any person (1) has failed to operate substantially as set forth in 
an instrument of authorization, or (2) has failed to observe any of the restric 
tions and conditions of this Act or of a treaty ratified by the United States, or 
(3) has violated or failed to observe any rule or regulation of the Commission 
authorized by this Act, the Commission may institute a proceeding by serving 
upon such person an order to show cause why it should not cease and desist from 
such action. Said order shall contain a statement of the particulars and matters 
with respect to which the Commission is inquiring and shall call upon such person 
to appear before the Commission at a time and place therein stated, but in no 
event less than thirty days after receipt of such notice, and give evidence upon 
the matter specified in said order. If, after hearing, or a waiver thereof by 
such person, the Commission determines that a cease-and-desist order should 
issue, it shall make a report in writing stating the findings of the Commission 
and the grounds and reasons therefor and shall cause the Same to be served on 
said person, together with such order. 

Sec. 12. Part I of title III of such Act is amended by adding the following 
new section: 


“MODIFICATION BY COMMISSION OF CONSTRUCTION PERMITS OR LICENSES 


“Sec, 830. (a) Any station license granted under the provisions of this Act 
or the construction permit required thereby may be modified by the Commission 
either for a limited time or for the duration of the term thereof, if in the judgment 
of the Commission such action will promote the public interest, convenience, and 
necessity, or the provisions of this Act or of any treaty ratified by the United 
States will be more fully complied with: Provided, That no such order of modifi 
cation shall become final until the holder of such outstanding license or permit 
shall have been notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable opportunity, in no event 
less than thirty days, to show cause by public hearing, if requested, why such 
order of modification should not issue: Provided, That where safety of life or 
property is involved, the Commission may by order provide for a shorter period 
of notice. 

“(b) In any case where a hearing is conducted pursuant to the provisions 
of this section or section 312, both the burden of proceeding with the introduce 
tion of evidence and the burden of proof shall be upon the Commission.” 

Sec. 13. Part I of title III of such Act is amended by adding the following new 
section: 

“LIMITATIONS ON QUASI-JUDICIAL POWERS 


“Sec. 331. No license granted and issued under the authority of this Act for 
the operation of any radio station shall be modified by the Commission, except 
in the manner provided in section 330 (a) hereof, and no such license may be 
revoked, terminated, or otherwise invalidated by the Commission, except in the 
manner and for the reasons provided in section 312 (a) hereof. When appli 
eation is made for renewal of an existing license, which cannot be disposed of 
by the Commission under the provisions of section 309 (a) hereof, the Commis 
sion shall employ the procedure specified in section 309 (b) hereof, except that 
in any hearing subsequently held upon such application the burden of proceeding 
with the evidence and of substantiating the grounds and reasons specified by 
the Commission in the formal notice of hearing issued pursuant to section 309 
(b) hereof shall be upon the appropriate division established by the Commission 
under the provisions of section 5 (b) hereof or upon any party or parties who 
may oppose such renewal; but as a condition, precedent to the renewal the 
Commission shall affirmatively find that the public interest, convenience and 
necessity will be served by such renewal. Pending such hearing and final 
decision pursuant thereto the Commission shall continue such license in effect.” 

Sec. 14. The heading of section 401 of such Act is amended to read: 


“JURISDICTION TO ENFORCE ACT AND ORDERS OF COMMISSION ; DECLARATORY ORDI rs” 


and such section is amended by adding at the end thereof a new subsection (e) 
as follows: 

“(e) The Commission is authorized, in its sound discretion and with like 
effect as in the case of other orders, to issue a declaratory order to terminate a 
controversy or remove uncertainty. Notwithstanding the provisions of section 5 
(d) of the Act of June 11, 1446 (60 Stat. 239) declaratory orders shall be issued 
only upon the petition of, and after notice to and opportunity for hearing by, 
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persons who are bona fide applicants for, or the holders of, construction permits 
or licenses, or otherwise subject to the jurisdiction of the Commission, and shall 
not bind or affect the rights of persons who are not parties to such proceedings. 
Such orders shall be available to declare rights and other legal relations arising 
under the provisions of any treaty ratified by the United States, under any pro- 
vision of this Act, or under any order, rule, regulation, term, condition, limitation, 
or requirement issued, promulgated, or adopted by the Commission, whether or 
not involving failure to comply therewith.” 

Sec. 15. Section 402 of such Act is amended to read as follows: 

“Sec. 402. (a) The provisions of the Act of June 25, 1948 (62 Stat. 992), as 
amended, relating to the enforcing or setting aside of orders of the Interstate 
Commerce Commission are hereby made applicable to suits to enforce, enjoin, 
set aside, annul, or suspend any order of the Commission under this Act (except 
those appealable under the provisions of subsection (b) hereof), and such suits 
are hereby authorized to be brought as provided in that Act. In addition to the 
venues specified in that Act, suits to enjoin, set aside, annul, or suspend, but not 
to enforce, any such order of the Commission may also be brought in the United 
States District Court for the District of Columbia. 

“(b) Appeals may be taken from decisions and orders of the Commission to 
the United States Court of Appeals for the District of Columbia in any of the 
following cases: » 

“(1) By any applicant for any instrument of authorization required by 
this Act, or the regulations of the Commission made pursuant to this Act, for 
the construction or operation of apparatus for the transmission of energy, 
or communications, or signels by radio, whose application is denied by the 
Commission. 

“(2) By any applicant for the renewal or modification of any such in- 
strument of authorization whose application is denied by the Commission. 

“(3) By any party to an application for authority to assign any such 
instrument of authorization or to transfer control of any corporation holding 
such instrument of authorization whose application is denied by the Com 
mission. 

“(4) By any applicant for the permit required by section 325 of this Act 
whose application has been denied by the Commission or any permittee under 
said section whose permit has been revoked by the Commission. 

“(5) By the holder of any instrument of authorization required by this 
Act, or the regulations of the Commission made pursuant to this Act, for 
the construction or operation of apparatus for the transmission of energy, 
or communications or signals by radio, which instrument has been modified 
or revoked by the Commission. 

“(6) By any other person who is aggrieved or whose interests are adversely 
affected by any order of the Commission granting or denying any applica 
tion described in paragraphs (1), (2), (3), and (4) hereof. 

“(7) By any person upon whom an order to cease and desist has been 
served under section 312 (b) of this Act. 

“(S8) By any party to a proceeding under section 401 who is aggrieved or 
who interests are adversely affected by a declaratory order entered by the 
Commission. 

“(9) By any radio operator whose license has been suspended by the 
Commission, 

“(c¢) Such appeal shall be taken by filing a notice of appeal with the court 
within thirty days after the entry of the order complained of. Such notice 
of appeal shall contain a concise statement of the nature of the proceedings 
as to which the appeal is taken; a concise statement of the reasons on which the 
appellant intends to rely, separately stated and numbered; and proof of service 
of a true copy of said notice and statement upon the Commission. Upon filing 
of such notice, the court shall have exclusive jurisdiction of the proceedings and 
of the questions determined therein and shall have power, by order, directed 
to the Commission or any other party to the appeal, to grant such temporary 
relief as it may deem just and proper. Orders granting temporary relief may 
be either affirmative or negative in their scope and application so as to permit 
either the maintenance of the status quo in the matter in which the appeal is 
taken or the restoration of a position or status terminated or adversely affected 
by the order appealed from and shall, unless otherwise ordered by the court, 
be effective pending hearing and determination of said appeal and compliance 
by the Commission with the final judgment of the court rendered in said appeal. 

“(d) Upon the filing of any such notice of appeal the Commission shall, not 
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later than five days after the date of service upon it, notify each person shown 
by the records of the Commission to be interested in said appeal of the filing 
and pendency of the same and shall thereafter permit any such person to inspect 
and make copies of said notice and statement of reasons therefor at the office 
of the Commission in the city of Washington. Within thirty days after the 
filing of an appeal, the Commission shall file with the court a copy of the order 
complained of, a full statement in writing of the facts and grounds relied upon 
by it in support of the order involved upon said appeal, and the originals or 
certified copies of all papers and evidence presented to and considered by it in 
entering said order. 

“(e) Within thirty days after the filing of an appeal any interested person 
may intervene and participate in the proceedings had upon said appeal by filing 
with the court a notice of intention to intervene and a verified statement show- 
ing the nature of the interest of such pary, together with proof of service of 
true copies of said notice and statement, both upon appellant and upon the 
Commission. Any person who would be aggrieved or whose interest would be 
ndversely affected by a reversal or modification of the order of the Commis- 
sion complained of shall be considered an interested party. 

“(f) The record and briefs upon which any such appeal shall be heard and 
determined by the court shall contain such information and material, and shall 
be prepared within such time and in such manner as the court may by rule 
prescrie. 

“(g¢) At the earliest convenient time the court shall hear and determine the 
appeal upon the record before it in the manner prescribed by section 10 (e) 
of the Act of June 11, 1946 (60 Stat. 243). 

“(h) In the event that the court shall render a decision and enter an order 
reversing the order of the Commission, it shall remand the case to the Com- 
mission to carry out the judgment of the court and it shall be the duty of the 
Commission, in the absence of the proceedings to review such judgment, to 
forthwith give effect thereto, and unless otherwise ordered by the Court, to 
do so upon the basis of the proceedings already had and the record upon which 
said appeal was heard and determined. 

“(i) The court may, in its discretion, enter judgment for costs in favor of or 
against an appellant, or other interested parties intervening in said appeal, 
but not against the Commission, depending upon the nature of the issues involved 
upon said appeal and the outcome thereof. 

“(j) The court’s judgment shall be final, subject, however, to review by the 
Supreme Court of the United States as hereinafter provided 

*“(1) an appeal may be taken direct to the Supreme Court of the United 
States in any case wherein the jurisdiction of the court is invoked, or 
sought to be invoked, for the purpose of reviewing any decision or order 
entered by the Commission in proceedings instituted by the Commission 
which have as their object and purpose the revocation of an existing license 
or any decision or order entered by the Commission in proceedings which 
involve the failure or refusal of the Commission to renew an existing license. 
Such appeal shall be taken by the filing of an application therefor or notice 
thereof within thirty days after the entry of the judgment sought to be 
reviewed, and in the event such an appeal is taken the record shall be made 
up and the case docketed in the Supreme Court of the United States within 
sixty days from the time such an appeal is allowed under such rules as may 
be prescribed ; 

“(2) in all other cases, review by the Supreme Court of the United States 
shall be upon writ of certiorari on petition therefor under section 240 of the 
Judicial Code, as amended, by the appellant, by the Commission, or by any 
interested party intervening in the appeal, or by certification by the court 
pursuant to the provision of section 239 of the Judicial Code, as amended.” 

Sec. 16. The heading of section 405 of such Act is amended to read: 


“REHEARINGS BEFORE COMMISSION” 


and such section is amended to read as follows: 

“Sec. 405. (a) After a decision, order, or requirement has been made by the 
Commission in any proceeding, any party thereto, or any other person aggrieved 
or whose interests are adversely affected thereby, may petition for rehearing. 
Petitions for rehearing must be filed within thirty days from the entry of any 
decision, order, or requirement complained of and except for those cases in 
which the decision, order, or requirement challenged is necessary for the main- 
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tenance or conduct of an existing service, the filing of such a petition shall 
automatically stay the effective date thereof until after decision on said petition. 
The filing of a petition for rehearing shall not be a condition precedent to 
judicial review of any such decision, order, or requirement, except where the 
party seeking such review was not a party to the proceedings resulting in such 
decision, order, or requirement, or where the party seeking such review relies 
on questions of fact or law upon which the Commission has been afforded no 
opportunity to pass. Rehearings shall be governed by such general rules as 
the Commission may establish: Provided, That, except for newly discovered 
evidence or evidence otherwise available only since the original taking of evi- 
dence, no evidence shall be taken on any rehearing. The time within which an 
appeal must be taken under section 402 (b) hereof shall be computed from the 
date upon which orders are entered disposing of all petitions for rehearing filed 
in any case, but any decision, order, or requirement made after such rehearing 
reversing, changing, or modifying the original determination shall be subject 
to the same provisions with respect to rehearing as an original order.” 

Sec. 17. Section 409 (a) of such Act is amended to read as follows. 

“Sec. 409. (a) Notwithstanding the provisions of section 7 (a) of the Act 
of June 11, 1946 (60 Stat. 241), all cases in which a hearing is required by the 
provisions of this Act or by other applicable provisions of law shall be con- 
ducted by the Commission or by one or more examiners provided for in section 
11 of the Act of June 11, 1946 (60 Stat. 244), designated by the Commission. 
The officer or officers presiding at any such hearing shall have the same authority 
and duties exercised in the same manner and subject to the same conditions 
specified in section 7 of that Act. 

“(b) Notwithstanding the provisions of section 8 of the Act of June 11, 1946 
(60 Stat. 242), the officer or officers conducting a hearing shall prepare and file 
an intermediate report. In all such cases the Commission shall permit the filing 
of exceptions to such intermediate report by any party to the proceeding and 
shall, upon request, hear oral argument on such exceptions before the entry 
of any final decision, order, or requirement. All decisions, including the inter- 
mediate report, shall become a part of the record and shall include a statement 
of (1) findings and conclusions, as well as the basis therefor, upon all material 
issues of fact, law, or discretion, presented on the record; and (2) the appro 
priate decision, order, or requirement. 

“(e) Notwithstanding the provisions of section 5 (c) of the Act of June 11, 
1946 (60 Stat. 259), no officer conducting a hearing pursuant to (a) and (b) 
hereof shall, except to the extent required for the disposition of ex parte matters 
as authorized by law, consult any person or party on any fact or question of 
law.in issue, unless upon notice and opportunty for all parties to participate ; 
nor shall such officer be responsible to or subject to the supervision or direc- 
tion of any other person engaged in the performance of investigate, prosecut- 
ing, or other functions for the Commission or any other agency of the Govern- 
ment. No person or persons engaged in the performance of investigative or 
prosecuting functions for the Commission or for any other agency of the Gov 
ernment shall participate or advise in the proceedings described in (a) and (b) 
hereof, except as a witness or counsel! in public proceedings. The Commission 
shall not employ attorneys or other persons for the purpose of reviewing trans- 
scripts or preparing intermediate reports of final decisions, except that this shall 
not apply to the review staff provided by subsection 5 (b) and to legal assistants 
assigned separately to a Commission member who may, for such Commmission 
member, review such transcripts and prepare such drafts. No intermediate 
report shall be reviewed either before or after its publication by any person 
other than a member of the Commission or his legal assistant, as above provided, 
and no examiner, who conducts a hearing, shall advise or consult with the 
Commission with respect to his intermediate report or with respect to excep- 
tions taken to his findings, rulings, or recommendations.” 

(b) Subsections (b), (¢), (d), (e), (f) (2), (h), (i), and (j) of section 409 
are amended to read subsections (d), (e), (f), (2), (h), (i), Cj), Uk), and (1), 
respectively. 

Sec. 18. Section 414 of such Act is amended by adding at the end thereof the 
following: “Except as specifically provided in this Act the provisions of the 
Act of June 11, 1946 (60 Stat. 237) shall apply in all proceedings under this 
Act.” 

Sec. 19. Chapter 63 of the Criminal Code, title 18, is amended by inserting a 
new section as follows: 
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“FRAUD BY RADIO 


“Sec. 13848. Whoever, having devised or intending to devise any scheme or 
artifice to defraud, or for obtaining money or property by means of false 6; 
fraudulent pretenses, representations, or promises, shall transmit or cause to 
be transmitted by means of radio communication or interstate wire communica- 
tion, any writings, signs, signals, pictures, or sounds for the purpose of executing 
such scheme or artifice, or whoever operating any radio station for which a 
license is required by any law of the United States, knowingly permits the 
transmission of any such communication, shall be fined not more than $10,000 o1 
imprisoned not more than five years, or both.” 

Sec. 20. If any provision of this Act or the application thereof to any person 
or circumstance is held invalid, the remainder of the Act and the application of 
such provision to other persons or circumstances shall not be affected thereby. 

Passed the Senate February 

Attest : 


5 (legislative day, January 29), 1951. 
Les.uie L. Brreve, Secretary. 


The Cuarrman. At this time the clerk will read the opening state- 
ment, 

Mr. Layton (the clerk). The committee is beginning hearings this 
morning on 8S. 658, a bill to further amend the Communications Act 
of 1934. 

S. 658 passed the Senate on February 5, 1951, and has been referred 
to this committee. S. 658 is substantially identical with S. 1973, 
Eighty-first Congress. S. 1973 passed the Senate and public hearings 
were held by this committee on August 9, 11, and 14,1950. These hean 
ings have not been printed and in view of the lateness of the session, 
no action was taken by this committee on S. 1973. 

The Chairman of the Federal Communications Commission, Mr. 
Wayne Coy, will testify tomorrow morning. The reports from the 
kederal Communications Commission, the Department of Justice, the 
Bureau of the Budget, and the United States Civil Service Commission 
will be inserted in the record, together with two letters which the 
chairman has received from the Colorado Broadcasters Association 
and the Mutual Broadcasting System, Inc., both favoring the enact- 
ment of the bill. 

(The documents are as follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., March 30, 1951. 
Hon. Ronerr Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN CrossER; This is in reply to your letter of February 7, 
1951, submitting for comment by the Commission a copy of S. 658. This bil 
would further amend the Communications Act of 1934 with respect to the struc- 
ture of the Commisison and its administrative and appellate procedure, 

This bill is identical with S. 1975, a bill previously before this committee in the 
Eighty-lirst Congress, except for four relatively minor amendments introduced 
upon the floor of the Senate (see 97 Congressional Record 999 (February 5, 
1951)). On August 9 and 11, 1950, Chairman Wayne Coy of the Commission ap- 
peared before a subcommittee of the House Committee on Interstate and For- 
eign Commerce to testify with respect to this bill as passed by the Senate. The 
commenis Chairman Coy then submitted to the subcommittee represented the 
views of the entire Commission except as otherwise noted. Where individual 
members of the Commission found themselves in disagreement with the position 
taken by the majority, their views were set out in full. The Commission's pres- 
ent views with respect to the various matters covered in the proposed legislation 
ure the same as were set forth in the testimony of the chairman, a copy of which 
is enclosed herein. Additional comments are given below with respect to certain 
particular sections on which there have been additional developments. 
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The Commission has also prepared and is transmitting herewith a proposed 
revision of 8S. 658, which incorporates the provisions of the McFarland bill with 
which the majority of the Commission is in agreement, together with the Com- 
mission’s proposed amendments to other sections of the bill. The reasons for 
these various suggested changes are fully set out either in the body of this report 
or in Chairman Coy’s testimony on 8. 1973. 

Section 4 of the bill would add a requirement that 1 year after the enactment 
of the act no Commissioner, if he resigns before his term of oftice has expired, 
may for 1 year thereafter represent before the Commission any person or cor- 
poration who comes within the jurisdiction of the Communications Act, and 
prohibits certain key Commission personnel from representing before the Com- 
mission in a professional capacity any person subject to the provisions of the 
act for a similar period. The Commission adheres to the views expressed by 
Chairman Coy to the effect that there is no reason for singling out this Com- 
mission for special legislation on this subject. In addition, it should be pointed 
out that Congressman Walter has introduced H. R. 405, a bill to amend the Ad- 
ministrative Procedure Act, so as to prohibit the employment by any person of 
any member, official, attorney, or employee of a Government agency, except under 
certain conditions. While the Commission does not necessarily endorse the 
contents of H. R. 405, which has been referred to the House Committee on the 
Judiciary, it is believed that legislation of this type, which would be applica- 
ble to all agencies alike, is a more equitable and efficient method of dealing with 
the problem, 

The passage of H. R. 5487, which provides for the review of orders of the 
Federal Communications Commission and certain other agencies, has necessarily 
rendered that position of the chairman's testimony dealing with section 402 (a) 
of the act obsolete. At pages 64 and 65 of his testimony the chairman pointed 
out that H. R. 5487, which would substantially change the procedure for appeals 
falling within section 402 (a) of the Communications Act, was pending before 
Congress, The bill was approved #s Vublic Law No. 901 (Sist Cong.) on December 
29, 1950, to become effective 30 days thereafter. Specifically, the new law abol- 
ishes the right of appeal under section 402 (a) of the act to special three-judge 
district courts and provides for an appeal to the several Federal circuit courts of 
appeal. Therefore, it is recommended that section 10 of S. G58 be amended to 
provide that suits to enforce, enjoin, set aside, annul, or suspend any order of 
the Commission under the act, except those appealable under the provisions of 
subsection (b), shall be brought as provided by and in the manner prescribed in 
Public Law No. 901 (S8ist Cong., 2d sess. (December 29, 1950)). The Commis 
sion’s proposed revision of S. 658, a copy of which is enclosed, reflects this 
change. 

On the Senate floor four amendments were adopted to S. 658, and in these re 
spects the bill differs from S. 1973, passed in the Eighty-first Congress. These 
amendments are (1) an amendment to section 4 (b) of the bill to provide that 
individual Commissioners may fix the salary of the legal assistants the bill 
authorizes them to appoint, up to a maximum of $10,000; (2) an amendment to 
the same section providing that the chief of each integrated division and his 
assistant may not represent any person before the Commission within a year 
after the cessation of their employment with the Commission; (3) an amend 
ment to section 5 (a) of the bill making clear that, while the Commission Chair 
man represents the Commission in matters relating to legsilation, other Com 
missioners may submit minority or supplementary reports; and (4) an amend 
ment to section 7 of the bill to insure that in times of national emergency pro 
claimed by the President or declared by Congress, emergency authorizations to 
operate radio stations may be issued, without first securing written applications 
therefor, 

With respect to the first of these amendments, as pointed out in Chairman 
Coy’s attached comments and as reemphasized above, we do not believe that 
any restriction on employment of Commissioners or of top Commission staff 
personnel, such as that proposed in sections 4 (a) and (b) of the bill, is practical 
or that the Commission should be singled out for special legislation on this sub 
ject. These arguments obviously are equally applicable to division or bureau 
chiefs or their assistants. On the other hand, it should be pointed out that the 
Commission's draft does include the heads of the integrated bureaus and their 
principal assistants among those staff officers who could be appointed by the 
Commission without regard to the civil-service laws. 

The Commission's proposal with respect to the emplorment of a professional 


ossitant and a secretary by each Commissioner, and the prescribing of their 
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duties by the Commissioner, differs from the proposal incorporated in the original 
McFarland bill in that the Commission believed that these persons, like the 
other top staff personnel appointed by the Commission as a whole, should be 
subject to the provisions of the Classification Act of 1949, which establishes a 
uniform pay schedule for like work throughout the Federal Government. We 
therefore have not included the clarifying amendment in the Commission’s pro 
posed revision. However, if Congress disagrees with the Commission and 
helieves that the various top staff jobs specifically mentioned in section 4 (b) 
of the bill should not be subject to the Classification Act of 1949, then the Com 
mission would, of course, have no objection to specifying that the salaries of 
the Commissioner’s legal assistants be fixed by them. 

The other two subjects of amendment are both entirely acceptable to the 
Commission and have been incorporated into the Commission’s proposed redraft. 
The Commission has always made a practice of indicating to Congress whenever 
there were minority views among its members on any matter reported to Con- 
gress or on any bill on which we have submitted comments. We have done so 
with respect to the instant proposal. We have no objection to spelling out that 
any revision of the Communications Act is not intended to affect this long 
standing and Clearly salutary practice. Similarly, we are in complete agreement 
that when a national emergency has been proclaimed by the President or declared 
hy Congress, it may be necessary to make emergency authorizations even where 
it has been impossible to first secure a written application for such operation. 

Commissioner Jones would like to add that while he concurs with the state 
ment of the Commission, at page 56 of Chairman Cov’'s testimony on 8S, 1973, that 
any power the Commission would secure under 8S. 658 or under the Commission's 
redraft thereof to issue cease-and-desist orders, or to impose fines are necessarily 
subject to the provisions of section 326 of the Communications Act prohibiting 
exercise of any powers of censorship, he believes that such a limitation should 
he expressly written into the bill to make clear that the Commission could not 
issue any order requiring a licensee to cease and desist from the broadcasting 
of any program. He would also incorporate such a provision in section 14 of 
S. 65S relating to declaratory orders or rulings. 

Consideration of the comments contained in Chairman Coy’s testimony on 8. 
1973, which apply to S. 658, by the House will be greatly appreciated. The Com 
mission will be most happy to furnish any additional information that may be 
desired by the committee. The Bureau of the Budget has advised the Commis- 
sion that it has no objection to the submission of this letter. 

By direction of the Commission. 

WaYNE Coy, Chairman, 


THE COMMISSION’S PROPOSED REVISION OF S. 658 
A BILL To further amend the Communications Act of 1934 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as “Communica 
tions Act Amendments, 1951.” 

Sec. 2. Subsection (0) of section 3 of the Communications Act of 1934, as 
amended, is amended to read as follows: 

“(o) ‘Broadcasting’ means the dissemination of radio communications intended 
to be received directly by the general public. 

Sec. 3. Section 8 of such Act is further amended by adding after subsection 
(aa) the following: 

“(bb) The term ‘license,’ ‘station license,’ or ‘radio station license’ means 
that instrument of authorization required by this Act or the rules and regula- 
tions of the Commission made pursuant to this Act, for use or operation of ap- 
paratus for transmission of energy, or communnications, or signals by radio, 
by whatever name the instrument may be designated by the Commission. 
“(ce) The term ‘broadeast station’ ‘broadcasting station, or ‘radio broadcast 
station’ means a radio station equipped to engage in breadcasting as herein 
defined. 

“(dd) The term ‘construction permit’ or ‘permit for construction’ means that 
instrument of authorization required by this Act or the rules and regulations of 
the Commission made pursuant to this Act for the installation of apparatus for 
the transmission of energy, or communications, or signals by radio, by whatever 
name the instrument may be designated by the Commission.” 
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Sec. 4. (a) Subsection (b) of section 4 of such Act, as amended, is amended 
by striking out the next to the last sentence thereof and inserting in lieu thereof 
the following: 

“Such Commissioner shall not engage in any other business, vocation, pro- 
fession, or employment, but this shall not apply to the preparation of technical 
or professional publications for which reasonable honorarium or compensation 
may be charged.” 

(b) Subsection (f) (1) of section 4 of such Act is amended to read as follows: 

“Without regard to the civil service laws but subject to the Classification Act 
of 1949, as amended, (1) the Commission may appoint and prescribe the duties 
of a secretary, a chief engineer and not more than two assistants, a chief account- 
ant and not more than two assistants, a general counsel and not more than two 
assistants, chiefs of the functional bureaus established pursuant to section 5 (f) 
and not more than two assistants for each, and counsel temporarily employed and 
designated by the Commission for the performance of specific special services ; 
and (2) each Commissioner may appoint and prescribe the duties of a pro- 
fessional assistant and a secretary. The Commission shall have authority, sub 
ject to the provisions of the civil service laws and the Classification Act. of 
1949, as amended, to appoint such other officers, engineers, accountants, attorney's, 
inspectors, eXaminers, and other employees as are necessary in the exercise of 
its functions.” 

(c) The first sentence of subsection (g) of section 4 of such Act, as amended, is 
amended to read as follows: 

“(g) The Commission may make such expenditures (including expenditures 
for rent and personal services at the seat of Government and elsewhere, for office 
supplies, law books, periodicals, and books of reference, for printing and binding, 
for land for use as sites for radio monitoring stations and related facilities, in 
cluding living quarters where necessary in remote areas, for the construction of 
such stations and facilities, and for the improvement, furnishing, equipping, and 
repairing of such stations and facilities and of laboratories and other related 
facilities (including construction of minor subsidiary buildings and structures 
not exceeding $25,000 in any one instance used in connection with technical re 
search activities), as may be necessary for the execution of the functions vested 
in the Commission and as from time to time may be appropriated for by 
Congress.” 

Paragraph (d). Subsection (k) of section 4 of such Act is amended to read as 
follows: 

“(k) The Commission shall make an annual report to Congress, copies of 
which shall be distributed as are other reports transmitted to Congress. Such 
reports shall contain 

“(1) such information and data collected by the Commission as may be 
considered of value in the determination of questions connected with the 
regulation of interstate and foreign wire and radio communication and radio 
transmission of energy. 

“(2) such information and data concerning the functioning of the Com- 
mission as will be of value to Congress in appraising the amount and char 
acter of the work and accomplishments of the Commission and the ade 
quacy of its staff and equipment: Provided, That the first and second 
annual reports following the date of enactment of Communications Act 
Amendments, 1951, shall set forth in detail the number and caption of 
pending applications requesting approval of transfer of control or assign 
ment of a station license, or construction permits for new stations, or 
for increases in power, or for changes of frequency of existing stations 
at the beginning and end of the period covered by such reports: 

“(3) information with respect to ajl persons taken into the employment 
of the Commission during the year covered by the report, including names, 
pertinent biographical data and experience, Commission positions held 
and compensation paid, together with the names of those persons who have 
left the employ of the Commission during such year: Provided, That the 
first annual report following the date of enactment of Communications Act 
Amendments, 1951, shall contain such information with respect to all 
persons in the employ of the Commission at the close of the vear for 
Which the report is made; 
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“(4) an itemized statement of all funds expended during the preceding 
year by the Commission, of the sources of such funds, and of the anu 
thority in this Act or elsewhere under which such expenditures were made 
and 

“(5) specific recommendations to Congress as to additional legislatior 
which the Commission deems necessary or desirable.” 

Section 5 of the Communications Act of 1934, as amended, is amended to read 
as follows: 

“Seo. 5. (a) The Commission is hereby authorized by its order to divide 
the members thereof into not more than three panels, each to consist of not 
less than three members. Any Commissioner may be assigned to and may 
serve upon such panel or panels as the Commission may direct, and each panel 
shall choose its own chairman. In case of a vacancy in any panel, or of absence 
or inability to serve thereon of any Commissioner thereto assigned, the Chair 
man of the Commission or any Commissioner designated by him for that pu 
pose may temporarily serve on said panel until the Commission shall otherwise 
order. 

“(b) The Commission may by order direct that any of its work, business, o1 
functions arising under this Act, or under any other Act of Congress, or in 
respect of any matter which has been or may be referred to the Commission 
by Congress or by either branch thereof, be assigned or referred to any of said 
panels for action thereon, and may by order at any time amend, modify, 
supplement, or rescind any such direction. All such orders shall take effect 
forthwith and remain in effect until otherwise ordered by the Commission 

“(c¢) In conformity with and subject to the order or orders of the Commission 
in the premises, each panel so constituted shall have power and authority by 
a majority thereof to hear and determine, order, certify, report, or otherwise 
act as to any of said work, business, or functions so assigned or referred to. it 
for action by the Commission, and in resvect thereof the panel shall have all the 
jurisdiction and powers now or then conferred by law upon the Commission, and 
be subject to the same duties and obligations. Any order, decision, or report 
made or other action taken by any of said panels in respect of any matters 
so assigned or referred to it shall have the same force and effect, and may be 
made, evidenced, and enferced in the same manner as if made or taken by the 
Commission, subject to rehearing by the Commission as provided in section 
105 of this Act for rehearing cases decided by the Commission. The secre 
tary and seal of the Commission shall be the secretary and seal of each panel 
thereof. 

“(d) The Commission is hereby authorized by its order to assign or refer 
any portion of its work, business, or functions arising under this or any other 
Act of Congress or referred to it, by the Congress, or either branch thereof, to 
an individual Commissioner, or to a board composed of any employee or employees 
of the Commission to be designated by such order, for action thereon, and by 
its order at any time to amend, modify, supplement, or rescind any such as 
signment or reference: Provided, That this authority shall not extend to duties 
otherwise specifically imposed upon the Commission by this or any other Act 
of Congress. In case of the absence, or inability for any other reason to act 
of any such individual Commissioner or employee designated to serve upon 
any such board, the Chairman of the Commission may designate another Com 
missioner or employee, as the case may be, to serve temporarily until the Com 
mission shall otherwise order. In conformity with and subject to the order o1 
orders of the Commission in the premises, any such individual Commissioner, or 
board acting by a majority thereof, shall have power and authority to hear 
and determine, order, certify, report, or otherwise act as to any of said work, 
husiness, or functions so assigned or referred to him or it for action by the 
(‘ommission and in respect thereof shall have all the jurisdiction and powers 
now or then conferred by law upon the Commission and be subject to the same 
duties and obligations Any order, decision, or report made or other action 
taken by any such individual Commissioner or board in respect of any matters 
so assigned or referred shall have the same force and effect, and may be made, 
evidenced, and enforced in the same manner as if made or taken by the Com- 
mission. Any party affected by any order, decision, or report of any such indi- 
vidual Commissioner or board may file a petition for rehearing by the Commis 
sion or a panel thereof and every such petition shall be passed upon by the 


Commission or a panel thereof. Any action by a panel upon such a petition shall 
itself be subject to rehearing by the Commission, as pro’ ded in section 405 of 
this Act, and in subsection (¢) The Commission may make And amend rules 


for the conduct of proceedings before such individual Commissioner or board and 
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for the rehearing of such action before a panel of the Commission or the Com- 
mission. The secretary and seal of the Commission shall be the secretary and 
seal of such individual Commissioner or board. 

‘(e) The member of the Commission designated by the President as Chair- 
man shall be the chief executive officer of the Commission. It shall be his duty 
io preside at all meetings and sessions of the Commission, to represent the Com 
mission in all matters relating to legislation and legislative reports, except that 
any Commissioner may present his own or minority views or supplemental re 
ports, to represent the Commission in all matters requiring conferences or com 
munications with other governmental officers, departments, or agencies, and 
generally to coordinate and organize the work of the Commission in such matter 
aus to promote prompt and efficient disposition of all matters within the juris- 
diction of the Commission. In the case of a vacancy in the office of the Chair- 
man of the Commission, or the absence or inability of the Chairman to serve, 
the Commission may temporarily designate and appoint one of its members to 
net as Chairman until the cause or circumstance requiring such service shall 
have been eliminated or corrected. 

‘(f) Within twelve months after the enactment of the Communications Act 
Amendments, 1951, and from time to time thereafter as the Commission may 
find necessary, the Commission shall organize its staff into (1) integrated bu- 
reaus, to function on the basis of the Commission's principal workload opera 
tions: and (2) into such other divisional organizations as the Commission may 
deem neecssary to handle that part of its workload which cuts across more than 
one integrated bureau or which does not lend itself to the integrated bureau 
set-up. Each such integrated bureau and divisional organization shall include 
such legal, engineering, accounting, administrative, clerical, and other personnel 
as the Commission may determine to be necessary to perform its functions. No 
person engaged directly or indirectly in any prosecutory or investigatory function 
in any adjudication proceeding or who is subject to the supervision or direction 
or any person performing or supervising any such prosecutory or investigatory 
activity shall advise or consult with the Commussion with respect to decisions 
by it after formal hearing in any adjudication defined in section 2 (d) of the 
Administrative Procedure Act. 

“(g¢) The Commission shall hold, at least once in every three months, a meet 
ing at which times the functioning of the Commission and the handling of its 
workload shall be reviewed and such orders shall be entered and other action 
taken as may be necessary or appropriate to expedite the prompt and orderly 
conduct of the business of the Commission. 

“(h) Nothing in this section contained, or done pursuant thereto, shall be 
deemed to divest the Commission of any of its powers.” 

Sec. 6. Subsection (d) of section 307 of such Act is amended to read as follows: 

“(d) No license granted for the operation of a broadcasting station shall be for 
a longer term than three years and no license so granted for any other class of 
station shall be for a longer term than five years, and any license granted may 
be revoked or suspended as hereinafter provided. Upon the expiration of any 
license, upon application therefor, a renewal of such license may be cranted from 
time to time for a term of not to exceed three years in the case of broadcasting 
licenses, and not to exceed five years in the case of other licenses, but action of the 
Commission with reference to the granting of such application for the renewal 
of a license shall be limited to and governed by the same considerations and prac- 
tice which affect the granting of original applications. Pending any hearing and 
final decision on such an application and the disposition of any petition for 
rehearing pursuant to section 405 hereof the Commission shall continue such 
license in effect.” 

Sec. 7. So much of subsection (a) of section 308 of such Act as precedes the 
second proviso is amended to read as follows: “The Commission may grant in 
struments of authorization entitling the holders thereof to construct or operate 
apparatus for the transmission of energy, or communications, or signals by radio 
or modifications or renewals thereof, only upon written application therefor re- 
ceived by it: Provided, That (1) in cases of emergency found by the Commission 
involving danger to life or property or due to damage to equipment, or (2) during 
a national emergency proclaimed by the President or declared by the Congress 
and during the continuance of any war in which the United States is engaged and 
when such action is necessary for the national defense or security or otherwise 
in furtherance of the war effort, or (3) in cases of emergency where the Com- 
mission finds that it wonld not be feasible to secure renewal applications from 
eXisting licenses in the nonbroadcast services or otherwise to follow normal 
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licensing procedure, the Commission may grant and issue authority to construct 
or operate apparatus for the transmission of energy or communications or signals 
by radio during the emergency so found by the Commission or during the contin- 
uance of any such national emergency or war, in such manner and upon such 
terms and conditions as the Commission shall by regulation prescribe, and 
without the filing of a formal application, but no such authority shall be granted 
for a period beyond the period of the emergency requiring it nor remain effective 
beyond such period.” 

Sec. 8. Section 309 (a) of such Act, as amended, is amended to read as follows: 

“Sec. 809. (a) If upon examination of any application for a station license o1 
for the renewal or modification of a station license the Commission shall deter 
mine that public interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, or modification thereof 
in accordance with said finding. In the event the Commission upon examination 
of any such application does not reach such decision with respect thereto, it shall 
formally designate the application for hearing and shall notify the applicant 
of such action and the grounds and reasons therefor, specifying with particularity 
the matter and things in issue, shall fix and give notice of a time and place for 
hearing thereon, and shall afford such applicant an opportunity to be heard under 
such rules and regulations as it may prescribe.” 

Sec. 9. Secton 312 of such Act, as amended, is amended to read as follows: 


“ADMINISTRATIVE SANCTIONS 


“Sec. 312. (a) Any station license may be revoked or suspended for a period 
not to exceed ninety days, and any construction permit may be revoked 

“(1) for false statements knowingly made either in the application or in 
any statement of fact which may be required pursuant to section 308; 

“(2) because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license or permit on an original 
application ; 

“(3) for willful or repeated failure to operate substantially as set forth 
in the license; 

“(4) for willful or repeated violation of, or willful or repeated failure to 
observe, any provision of this Act or any rule or regulation of the Commis- 
sion authorized by this Act or by a treaty ratified by the United States ; 

“(5) because the licensee or permittee -(or any person controlling, con 
trolled by, or under common control with, such licensee or permittee) has 
engaged in a course of conduct designed to persuade, induce, or coerce any 
other licensee or permittee (A) to violate or fail to observe any of the provi- 
sions of this Act or any rule or regulation of the Commission, or (b) to 
engage in any course of conduct which, under any rule or regulation of the 
Commission, would warrant the Commission in refusing to grant a license 
or permit to such other licensee or permittee ; 

“(6) for violation of or failure to observe any cease-and-desist order 
issued by the Commission under the section. 

“(b) Where any person (1) has failed to operate substantially as set forth in 
a license, or (2) has violated or has failed to observe any of the provisions of 
this Act, or (3) has violated or failed to observe any rule or regulation of the 
Commission authorized by this Act or by a treaty ratified by the United States, 
the Commission may order such person to cease and desist from such action, 

“(c) Before revoking or suspending a license or revoking a permit pursuant 
to subsection (a), or issuing a cease-and-desist order pursuant to subsection (b), 
the Commission shall serve upon the licensee, permittee, or person involved an 
order to show cause why an order of revocation or suspension or a cease-and- 
desist order should not be issued. Any such order to show cause shall contain a 
statement of the matters with respect to which the Commission is inquiring and 
shall call upon said licensee, permittee, or person to appear before the Commis- 
sion at a time and place stated in the order, but in no event less than thirty days 
after the receipt of such order, and give evidence upon the matter specified 
therein; except that where safety of life or property is involved, the Commis- 
sion may provide in the order for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of revocation or suspension 
or a cease-and-desist order should issue, it shall issue such order, which shall 
include a statement of the findings of the Commission and the grounds and 
reasons therefor and specify the effective date of the order, and shall cause the 
same to be served on said licensee, permittee, or person, 
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“(d) In any case where the Commission is authorized pursuant to this section 
to suspend or revoke a license, or to revoke a permit, or to issue a cease-and- 
desist order, the Commission, after the hearing required by subsection (c), or 
waiver thereof, in lieu of revoking or suspending a license, or revoking a permit, 
or issuing a cease-and-desist order, or in addition to issuing a cease-and-desist 
order, may order the licensee or permittee to forfeit to the United States the sum 
of $500 for each day during which the Commission finds that any offense set 
forth in the order to show cause issued pursuant to subsection (¢c) occurred, 
or such lesser sum as the Commission may find appropriate in the light of all 
the facts and circumstances of the particular case. Any forfeiture ordered by 
the Commission under this subsection shall be paid by such permittee or licensee 
to the Treasury of the United States within thirty days after the public notice of 
the order of the Commission unless the Commission shall, upon application, ex- 
tend the time for payment, and, if not so paid, the license or permit shall be 
deemed revoked and shall be surrendered forthwith unless within such time the 
licensee shall file a suit in accordance with the provisions of section 402 (a) 
hereof to enjoin or set aside the order of the Commission. If the order is sus- 
tained, the forfeiture, together with interest thereon, shall be paid into the 
Treasury of the United States within thirty days after public notice of the order 
of the court unless the Commission shail, upon application, extend the time for 
payment, and, if not so paid, the license or permit shall be deemed revoked, anc 
shall be surrendered forthwith, 

“(e) Any station license granted under the provisions of this Act, or the 
construction permit required hereby, may be modified by the Commission either 
for a limited time or for the duration of the term thereof, if in the judgment of 
the Commission such action will promote the public interest, convenience, and 
necessity, or the provisions of this Act or of any treaty ratified by the United 
States will be more fully complied with: Provided, however, That no such order 
of modification shall become final until the holder of such outstanding license 
or permit shall have been notified in writing of the proposed action and the 
grounds or reasons therefor and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hearing, if requested, 
why such order of modification should not issue: Provided, That where safety 
of life or property is involved, the Commission may, by order, provide for a 
shorter period of notice. 

“(f) In any case where a hearing is conducted pursuant to the provisions 
of this section, both the burden of proceeding with the introduction of evidence 
and burden of proof shall be upon the Commission.” 

Sec. 10. Section 402 of such Act is amended to read as follows: 

“Sec. 402. (a) Suits to enforce, enjoin, set aside, annul, or suspend any order 
of the Commission under this Act (except those appealable under the provi- 
sions of subsection (b) hereof), shall be brought as provided by and in the 
manner prescribed in Public Law No. 901 (Sist Cong., 2d sess. (Dee. 29, 1950) ). 

“(b) Appeals may be taken from decisions and orders of the Commission to 
the United States Court of Appeals for the District of Columbia Circuit in any 
of the following cases: 

“(1) By any applicant for any instrument of authorization required by 
this Act, or the regulations of the Commission made pursuant to this Act, 
for the construction or operation of apparatus for the transmission of energy, 
or communications, or signals by radio, whose application is denied by the 
Commission. 

“(2) By any applicant for the renewal or modification of any such instru- 
ment of authorization whose application is denied by the Commission. 

“(3) By any party to an application for authority to assign any such in- 
strument of authorization or to transfer control of any corporation holding 
such instrument of authorization whose application is denied by the Com- 
mission, 

“(4) By any applicant for the permit required by section 325 of this Act 
whose application has been denied by the Commission or any permittee under 
said section whose permit has been revoked by the Commission. 

“(5) By the holder of any instrument of authorization required by this 
Act, or the regulations of the Commission made pursuant to this Act, for the 
construction or operation of apparatus for the transmission of energy, or 
communications or signals by radio, which instrument has been modified, 
suspended, or revoked by the Commission. 

“(6) By any other person who is aggrieved or whose interests are ad- 
versely affected by any order of the Commission granting or denying any 
application described in paragraphs (1), (2), (3), and (4) hereof. 
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“(7) By any person upon whom an order to cease and desist has bee: 
served under section $12 (c) of this Act. 

“(8) By any radio operator whose license has been suspended by th 
Commission, 

“(c) Such appeal shall be taken by filing a notice of appeal with the cou 
within thirty days from the date upon which public notice is given of the decisio: 
or order complained of. Such notice of appeal shall contain a concise statement « 
the nature of the proceedings as to which the appeal is taken; a concise stat 
ment of the reasons on which the appellant intends to rely, separately stated and 
numbered ; and proof of service of a true copy of said notice and statement upo. 
the Commission. Upon filing of such notice, the court shall have jurisdiction of 
the proceedings and of the questions determined therein and shall have power 
by order, directed to the Commission or any other party to the appeal, to gran 
such temporary relief as it may deem just and proper. Orders granting temporary 
relief may be either affirmative or negative in their scope and application so a 
to permit either the maintenance of the status quo in the matter in which the 
appeal is taken or the restoration of a position or status terminated or adversely 
affected by the order appealed from and shall, unless otherwise ordered by th: 
court, be effective pending hearing and determination of said appeal and compli 
ance by the Commission with the final judgment of the court rendered in said 
appeal. 

“(d) Upon the filing of any such notice of appeal the Commission shall, not 
later than five days after the date of service upon it, notify each person shown 
by the records of the Commission to be interested in said appeal of the filing and 
pendency of the same and shall thereafter permit any such person to inspect an 
iuake copies of said notice and statement of reasons therefor at the oflice of the 
Commission in the city of Washington. Within thirty days after the filing of a1 
appeal, the Commission shall file with the court a copy of the order complained 
of, a full statement in writing of the facts and grounds relied upon by it in sup 
port of the order involved upon said appeal, and the originals or certified copies 
of all papers and evidence presented to it and considered by it in entering said 
order. 

“(e) Within thirty days after the filing of an appeal any interested person 
may intervene and participate in the proceedings had upon said appeal by filing 
with the court a notice of intention to intervene and a verified statement showing 
the nature of the interest of such party, together with proof of service of true 
copies of said notice and statement, both upon appellant and upon the Commi 
sion. Any person who would be aggrieved or whose interest would be adversely 
affected by a reversal or modification of the order of the Commission complained 
of shall be considered an interested party. 

“(f) The record and briefs upon which any such appeal shall be heard and 
determined by the court shall contain such information and material, and shal) 
be prepared within such time and in such manner as the court may by rule 
prescribe, 

“(g) At the earliest convenient time the court shall hear and determine the 
appeal upon the record before it in the manner prescribed by section 10 (e) of 
the Act of June 11, 1946 (60 Stat. 243). 

“(h) In the event that the court shall render a decision and enter an orde: 
reversing the order of the Commission, it shall remand the case to the Commissio! 
to carry out the judgment of the court. 

“(i) The court may, in its discretion, enter judgment for costs in favor of 
against an appellant, or other interested parties intervening in said appeal, bi 
not against the Commission, depending upon the nature of the issues involved 
upon said appeal and the outcome thereof, 

“(j) The Court’s judgment shall be final, subject, however, to review by the 
Supreme Court of the United States as hereinafter provided 

(1) An appeal may be taken direct to the Supreme Court of the United 
States in any case wherein the jurisdiction of the court is invoked, or sought 
to be invoked, for the purpose of reviewing any decision or order entered by 
the Commission in proceedings instituted by the Commission which have as 
their object and purpose the revocation of an existing license or any decision 
or order entered by the Commission in proceedings which involve the failure 
or refusal of the Commission to renew an existing license. Such appeal 
shall be taken by the filing of an application therefore or notice thereof within 
thirty days after the entry of the judgment sought to be reviewed, and in the 
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event such an appeal is taken the record shall be made up and the case 
docketed in the Supreme Court of the United States within sixty days from 
the time such an appeal is allowed under such rules as may be prescribed. 
“(2) In all other cases, review by the Supreme Court of the United States 
shall be upon writ of certiorari on petition therefor under Section 240 of the 
Judicial Code, as amended, by the appellant, by the Commission, or by any 
interested party intervening in the appeal, or by certification by the court 
pursuant to the provision of Section 239 of the Judicial! Code, as amended.” 
Sec. 11. The heading of section 405 of such Act is amended to read as follows: 


“REHEARINGS BEFORE COMMISSION” 


and such section is amended to read as follows: 

“Sec. 405 (a) After a decision, order, or requirement has been made by the 
Commission in any proceedings, any party thereto, or any other person aggrieved 
or whose interests are adversely affected thereby, may petition for rehearing. 
Petitions for rehearing must be filed within thirty days from the date upon which 
public notice is given of any decision, order, or requirement complained of. No 
such application shall excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or operate in any manner to 
stay or postpone the enforcement thereof, without the special order of the Com 
mission. The filing of a petition for rehearing shall not be a condition precedent 
to judicial review of any such decision, order, or requirement, except where the 
party seeking such review was not a party to the proceedings resulting in such 
decision, order, or requirement, or where the party seeking such review relies on 
questions of fact or law upon which the Commission has been afforded no 
opportunity to pass. Rehearings shall be governed by such general rules as the 
Commission may establish. The time within which an appeal must be taken 
under section 402 (b) hereof shall be computed from the date upon which orders 
are entered disposing of all petitions for rehearing filed in any case, but anys 
decision, order, or requirement made after such rehearing reversing, changing, 
er modifying the original order shall be subject to the same provisions with 
respect to rehearing as an original order.” 

Sec, 12. Section 409 of such Act is amended to read as follows: 

“Sec. 409 (a) Notwithstanding the provisions of Section 8 of the Administra 
tive Procedure Act of June 11, 1946 (60 Stat. 242), the officer or officers conduct 
ing a hearing required by the provisions of this Act or other applicable provisions 
of law shall prepare and file an initial decision, except where the hearing oflicer 
becomes unavailable to the Commission or where the Commission finds upon the 
record that due and timely execution of its functions imperatively and unavoid 
ably require that the record be certified to the Commission for initial or final 
decision. In all such cases the Commission shall permit the filing of exceptions 
to such initial decision by any party to the proceeding and shall, upon request, hear 
oral argument on such exceptions before the entry of any final decision, order, or 
requirement. All decisions, including the initial decision, shall become a part of 
the record, and shall include a statement of (1) findings and conclusions, as well 
as the basis therefor, upon all material issues of fact, law, or discretion, presented 
on the record; and (2) the appropriate decision, order, or requirement 

“(b) Notwithstanding the provisions of section 5 of the Administrative Proce 
dure Act of June 11, 1946 (60 Stat. 239), no officer conducting a hearing pursuant 
to subsection (a) hereof shall be responsible to or subject to the supervision or 
direction of any person engaged in the performance of investigative prosecuting, 
or other functions of the Commission or any other agency of the Government, but 
this shall not prevent examiners appointed pursuant to section 5 of the Adminis 
trative Procedure Act from being subject to the supervision of a member or 
members of the Commission, or a chief examiner for administrative purposes 
relating to the performance of their duties. No examiner who conducts a hear- 
ing shall advise or consult with the Commission with respect to his initial deci 
sion or with respect to exceptions taken to his findings, rulings, or recommen 
dations.” 

Sec. 12 (b). Subsections (b), (e), (d), (e), (f), (2), (h), (i), and (4) ef 
section 409 of the Act, as amended, are amended to read, “subsections (c), (d ), 
(e), (f), (2), (h), (i), Cj), and (k),” respectively. 

Sec. 13. Section 414 of such Act is amended by adding at the end thereof the 
following: “Except as specially provided in this Act the provisions of the Admin 
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istrative Procedure Act of June 11, 1946 (60 Stat. 237), shall apply in all proceed 
ings under this Act.” 
Sec. 14. Amend chapter 68 of the Criminal Code, title 18, by inserting a new 
section, as follows: , 
“FRAUD BY RADIO 


“Sec. 1348. Whoever, having devised or intending to devise any scheme or 
artifice to defraud, or for obtaining money or property by means of false o1 
fraudulent pretenses, representations, or promises, shall transmit or cause to bi 
transmitted by means of radio communication or interstate wire communicatio 
any writings, signs, signals, pictures, or sounds for the purpose of executing 
such scheme or artifice, or whoever operating any radio station for which 
license is required by any law of the United States, knowingly permits th: 
transmission of any such communication, shall be fined not more than $10,00 
or imprisoned not more than five years, or both.” 

Sec. 15. If any provision of this Act or the application thereof to any perso 
or circumstance is held invalid, the remainder of the Act and the application 
such provision to other persons or circumstances shall not be affected thereby 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, April 2, 1951. 
Hon. Rorerr Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in response to your request for the views o 
the Department of Justice concerning the bill (S. 658) to further amend the 
Communications Act of 1934. 

The bill would amend the Communications Act of 1934 (47 U. S. ©. 151 et seq.) 
by making certain changes in the structure of the Federal Communications ¢ 
mission and its administrative and appellate procedure. 

Under existing law, competitive considerations are specifically emphasized in 
important provisions of the Communications Act. The prohibitions of the Sher- 
man Act are expressly made to apply to broadcasting., The Federal Commun 
cations Commission has consistently interpreted the congressional mandate as 
requiring it to administer its regulatory powers in the light of the purposes which 
the Sherman Act was designed to achieve. 

It is the view of the Department of Justice that certain provisions of the bill 
here under consideration would alter the long-estabiished congressional policy 
de signed to. protect the public from private restraints and monopolies in the 
communications field. This policy against monopolistic restraints in radio is 
founded on the concept of radio as being peculiarly in the public domain and as 
beng charged with an extraordinary degree of public interest because of the 
special significance of media of communications to a free society. 

Section 6 of the bill would amend sectien 307 (d) of the act (47 U. S.C. 307 (a) ) 
by striking out the clause that Commission action on renewals shall be limite 
to and governed by the same considerations and practice affecting the grant « 
original applications. Under the existing law the Commission has been fr¢ 
to regard the applicant for a renewal as being on the same plane as other app! 
cants for the same license, without being compelled to accord the existing licens« 
any preference because of the previous grant of a license to him. This denia! 
of a preference to an existing licensee has been regarded by the Commission as 
a stimulus to licensees to do the best job possible in order to merit renewal of 
their licenses as against other applicants asserting superior qualifications. 
Further, such denial of a preference to existing licensees is consistent with the 
long-established congressional policy of negativing any property rights in li- 
censees, Which policy is continued in this bill. 

Under section 6 of the bill, however, it would be provided that licenses shall 
be limited to a term of 3 years in the case of broadcasting licenses and 5 years 
in the case of other licenses, but that, upon the expiration of any license and 
upon application therefor, a renewal “may” be granted for an additional term. 
No standards would be provided in the section to govern the exercises of the 


oceed 


a hew 


me or 


lse or 
to lx 
ation, 
‘uting 
ich a 
S the 


LO.OQ00 


Orso 
on of 
reby 


ol, 


WS 0 
l the 


seq } 
Com 


“dd in 
Sher- 
nun 

e as 
hich 


» bill 
policy 
the 
io is 
das 


the 


ad)i 
Lite 

it of 
fre 
pi 

ist 

nia! 
n as 
il of 
ons, 
the 
1 li- 


hall 
“Urs 
and 
rm, 

the 


AMENDING COMMUNICATIONS ACT, 1934 21 


Commission's discretion in determining whether a renewal should be granted. 
By reference to section 13 and to section 8, however, it appears that the Com 
mission must either grant the application for a renewal without hearing or, if 
a hearing is held, the burden shall be upon the Commission or upon those who 
oppose the granting of such renewal to show that the public interest, convenience, 
and necessity would not be served by the granting thereof. This section would 
substitute a vested-interest standard for the existing competitive standard under 
which the Commission selects the best-qualified applicant on the basis of com- 
petitive ability to serve the public interest and not on the basis of prior posses- 
sion of a license. Thus, the bill in its practical effect woulda vest a perpetual 
right in a licensee by requiring the Commission or other applicants to establish 
his absolute disqualification as a basis for the denial of this application for 
renewal. In short, the bill would appear to insure the renewal of licenses without 
regard to competitive considerations so long as a licensee maintained a sut 
ficient standard of performance to prevent revocation of his license under section 
312 of the act, as amended by section 11. 

The situation is all the more serious in view of the limited grounds upon 
which a license may be revoked, grounds which would be even further limited by 
the present bill as a result of the proposed deletion of the provision that a license 
may be revoked because of false statements made in the original application. 
(See sec. 11 of the bill). 

Section 6 of the bill is therefore objectionable in that it would sanction a 
monopolistic enjoyment of license rights inconsistent with the public character 
of the property involved and destructive of the competitive spur to better service 
inherent in the licensee’s knowledge, under existing law, that another applicant 
may secure the license if he shows that he will render a superior service. 

Section 10 of the bill would amend section 311 of the act (47 U. S.C. 311) so 
as to delete the provision authorizing the Commission to refuse a station license 
or permit to a person finally adjudged guilty by a Federal court of monopoly or 
attempting to monopolize radio communications. There is now pending before 
the Commission the question of revocation of the television licenses of those 
stations owned and controlled by the defendant in United States vy. Paramount 
Pictures, Inc. (334 U. 8. 131). By the elimination of this existing power of the 
Commission to refuse a license, this bill would remove the most effective deterrent 
to monopolistic activities in the field of radio communications. This sanction 
should be retained. In the absence of such a penalty, the congressional policy 
against monopolistic restraints and abuses in the communications field, which is 
made explicit in the specific application of the antitrust laws and in the preserva- 
tion of competitive principles commanded by sections 313 and 314 of the act 
(which would not be amended by this bill), may be substantially defeated for 
want of enforcement sanctions in the Commission, 

Section 10 is also deemed objectionable by virtue of its proposed elimination of 
the provision in section 311 of the act stating that the granting of a license by the 
Commission shall net estop the United States or any person aggrieved from pro- 
ceeding against violators of the antitrust laws. Although section 313 (making 
the antitrust laws applicable to the act) and section 314 (preserving competition 
in the field of radio communications) would not be amended by the measure, it 
can be argued that (1) a Commission grant of license immunizes the licenses and 
(2) treble damage suits by individuals are no longer authorized. The first argu 
ment does not appear to constitute a serious threat to the enforcement of the laws 
entrusted to this Department. The elimination of private suits, however, would 
depart from the congressional policy of encouraging such suits when justified 
and would deprive the publie of an effective deterrent against abusive restraints. 

It is feared that the over-all effect of the enactment of this measure would be 
to prevent the Commission’s consideration of the public policy implicit in the 
antitrust laws in exercising its licensing powers, and thus substantially to 
nullify the antimonopoly policy upon which the Communications Act is so largely 
founded, 

Accordingly, the Department of Justice is opposed to the enactment of the bill. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 
PEYTON Forp, 
The Assistant to the Attorney General. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
SUREAU OF THE BUDGET, 
Washington, D. C., April 2, 1951 
Hon. Ropert Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. Crosser: This is in reply to your letter of February 7, 195 
requesting comments of this Bureau on SS. 658, a bill to further amend tli 
Communications Act of 1934. This bill contains various amendments to the Co: 
munications Act, mainly in the direction of altering the organization, procedures 
and practices of the Federal Communications Commission. 

The FCC has already presented to your committee its detailed comments 0: 
this bill, in which the Commission pointed out a number of provisions regarde: 
as undesirable. Generally, this Bureau concurs in the views presented by) 
the Commission. In particular, we share the Commission's feeling that many 
of the provisions of S. 658 single out this agency for more restrictive statutory 
standards than apply to other regulatory agencies. As part of its report to your 
committee, the FCC suggested various amendments, designed to overcome weak 
nesses of the present bill. This Bureau recommends that these proposed amend 
ments be given serious and detailed consideration by your committee. In addi 
tion, we should like to suggest for your further consideration the followin: 
changes : ‘ 

1. Section 4 of S. 658 would, among other things, exempt certain staff positions 
of the FCC from the civil service laws. This Bureau feels that it is undesirab) 
as a matter of general policy to provide such exemption through statutory 
language. The. Civil Service Commission has authority to accomplish such 
exemption through administrative action, by inclusion of these positions in its 
schedule A. As a matter of fact, we understand that most of the positions speci 
fied in S. 658 are already so exempted by the Civil Service Commission. Accord 
ingly, we suggest elimination of this provision from the bill. 

2. Section 4 also requires the inclusion of certain detailed information in th. 
FCC’s annual reports, including biographical data concerning the Commission's 
employees. It is not clear why the FCC has been singled out for the provision 
of such information in its annual reports. Undoubtedly the Commission, as well 
as other Government agencies, would be prepared to furnish to congressional! 
committees any information of this nature which the committees may require 
for the effective discharge of their responsibilities. However, we question 
whether it is necessary or desirable to require the published presentation of 
such information as a continuing practice. Accordingly, this Bureau recommends 
deletion of this requirement from the bill. 

3. Section 5 of this bill would require the establishment of integrated, fun 
tional divisions of FCC staff. The basic objective of organizing the Commission 
in this manner appears sound, and in fact the Commission has recently taken 
action to reorganize itself in exactly that direction. Accordingly, this Bureau 
has no objection to the basic intent of this particular provision. At the same 
time, however, it appears undesirable to specify in statute the organizationa 
pattern of an agency, and thereby rigidify that pattern for the indefinite future 
While a functional type of organization appears appropriate for the FCC at this 
particular time, it is possible that future experience will indicate the desirabilit 
of certain modifications in this structure. We feel that, as a matter of genera 
policy, the internal organization of an agency should be left flexible, and accord 
ingly recommend deletion of this particular provision. 

If amended along the general lines suggested by the FCC, and if further 
amended to meet the points suggested above, this Bureau would interpose no 
objection to the enactment of S. 65s. 

Sincerely yours, 
FEF. J. Lawron, Director. 
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UNITED States CIvit SERVICE COMMISSION, 
Washington, D. C., April 4, 1951. 
Hon. Roserr CRosseER, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, House Ofice Building. 

Dear Mr. Crosser: Further reference is made to your letter of February 7, 
1951, requesting the Commission's views on 8. 658, a bill to further amend the 
Communications Act of 1934. 

The Commission's comments are limited to the personnel provisions contained 
in section 4 of the bill which would amend section 4 of the Communications Act 
of 1934. Section 4 of the bill would authorize the Commissioners to appoint and 
compensate, without regard to the civil-service laws or the Classification Act 
of 1949, as amended, a secretary at-an annual salary not to exceed $5,600; a chief 
engineer at not to exceed $11,200 and not more than two assistants at not to 
exceed $10,000 ; a chief accountant at not to exceed $11,200 and not more than two 
assistants at not to exceed $10,000; a general counsel at not to exceed $11,200 
and not more than two assistants at not to exceed $10,000; and temporary counsel 
for the performance of special services. Each Commissioner would be author- 
ized to appoint without regard to the civil-service laws or the Classification Act 
a legal assistant at not to exceed $10,000 and a secretary at not to exceed $5,600. 
The Communications Act of 1934 prescribed maximum salaries of $7,500 for 
the secretary; $),000 for the chief engineer, the chief accountant, and the gen- 
eral counsel, and $7,500 for their assistants, and $4,000 for the secretaries to the 
Commissioners. The proposed positions of legal assistant to the Commissioners 
would be new. 

We see no necessity for statutory exceptions to the civil-service laws, and 
believe that they are undesirable. (The exceptions from the civil-service laws 
which were contained in the Communications Act of 1934 were repealed by the 
Ramspeck Act of 1949). Whenever it is impracticable to fill positions through 
the competitive procedure, or it is desirable for any other reason that appointing 
officers have freedom in appointment, exceptions may be provided through in- 
clusion in schedule A of the civil service rules, Schedule A now contains spe- 
cific authority for the Federal Communications Commission to appoint without 
regard to civil-service procedure a secretary to the Commission, one private 
secretary or confidential assistant to each Commissioner, a general counsel and 
one assistant general counsel, a chief engineer and one assistant chief engineer, 
a chief accountant and one assistant chief accountant, and Chief of the following 
bureaus: Broadcast, Common Carrier, Safety and Special Services, and Field 
Engineer and Monitoring. On addition all attorney positions are included in 
schedule A, and it is probable that the legal positions mentioned in the proposed 
amendment could be filled as attorney positions. Tbis Commission may amend 
the list of schedule A exceptions for any agency on the request or with the con 
sent of that agency. The use of schedule A provides much greater flexibility than 
reliance on statutory exceptions; and, as pointed out herein, most if not all of 
the proposed statutory exceptions are already covered in schedule A. 

With respect to the exceptions from the pay schedules of the Classification 
Act, we do not believe there is any justification for exempting these positions 
in the Federal Communications Commission from that act when comparable 
positions in other departments and agencies are subject to the act This is 
especially true since revision of the Classification Act of 1923 by the act of October 
28, 1949. With respect to those positions listed in the bill at annual salaries 
not in excess of $10,000, your attention is invited to the fact that a salary range 
from $10,000 to $11,000 is provided under GS-15 of the Classification Act of 
1949. Moreover, salaries ranging from $11,200 to $14,000 are provided in grades 
16, 17, and 18 of the act. While the number of positions which may be placed 
in these three grades is limited, the Commission has placed six positions in the 
Federal Communications Commission in grade 16, which carried a salary range of 
$11,200 to $12,000. Included in these six positions are the chief engineer, chief 
accountant, and general counsel, which are proposed for a salary not in excess of 
$11,200 in the bill. (The other three positions which have been placed in grade 
16 are Chiefs of the Safety and Special Services Bureau, Common Carrier Bu- 
reau, and Broadcast Bureau.) 
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In view of the foregoing, the Commission recommends that section 4, sub 
section (b) (p. 3, line 13, through p. 4, line 20), be amended to read as follows: 
(b) Subsection (f) (1) of section 4 of such Act is amended to read as 
follows: 
“(f) (1) The Commission shall have authority, subject to the provisions 
of the civil-service laws and the Classification Act of 1949, as amended, t: 
appoint such officers, engineers, accountants, attorneys, inspectors, exami 
ners, and other eniployees as are necessary in the execution of its functions 
Provided, That on and after one year from the date of enactment of this Act 
the secretary of the Commission, the chief engineer, the chief accountant, 
the general counsel, and the legal assistant to each Commissioner shall not, 
for the period of one year next following the cessation of their employment 
with the Commission, represent before the Commission in a professional! 
capacity any person, including all persons under common control, subject 
to the provisions of this Act.” 

The Commission, in accordance with established procedure, has been informed 
by the Bureau of the Budget that there would be no objection to the presentation 
of the proposed report to your committee. 

$y direction of the Commission: 
Very sincerely, 
Rosert RAMSPECK, Chairman. 


COLORADO BROADCASTERS ASSOCIATION, 
Denver, Colo., March 26, 1951. 
CHAIRMAN, House COMMERCE COMMITTEE, 
House of Representatives, Washington, D. C. 

GENTLEMEN: The following is the context of a resolution passed by the mem 
bers of the Colorado Broadcasters Association at a meeting held in Colorado 
Springs, Colo., on March 20, 1951: 

“Whereas the McFarland bill (S. 658) has been unanimously passed by the 
United States Senate and referred by the House to the Interstate and Foreign 
Commerce Committee: and 

Whereas the McFarland bill proposes the streamlining of the procedural fune- 
tions of the FCC, which should greatly improve the operation of the FCC; and 

Whereas the McFarland bill will soon be presented to the House for considera- 
tion: Now, therefore, be it 

Resolved, That the Colorado Broadcasters Association do hereby go on record 
as favoring House passage of the McFarland bill and instruct the officers of 
the association to send to the appropriate House committee and to Colorado's 
Representatives in Congress this resolution expressing the association's approval 
of the bill.” 

Respectfully submitted. 

COLORADO BROADCASTERS ASSOCIATION, 
A. G. Meyer, Secretary-Treasurer. 


KIRKLAND, FLEMING, GREEN, MARTIN & ELLIS, 
Washington, D. C., April 2, 1951. 
Ilion. ROBERT CROSSER, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Sir: We appreciate the invitation to present our views regarding the Mc- 
Farland bill (S. 658). We regret that we shall be unable to have a representa- 
tive present at the hearings. 

We take this opportunity, however, to say that we favor enactment of the 
bill. We believe that our reasons for this position will be adequately presented 
by the National Association of Broadcasters and other industry representatives 
who will appear to testify. If appropriate, we ask that this letter be made a 
part of the record of the hearing. 

If we can be helpful to your committee in any way in providing information 
bearing on the bill, please feel free to call on us. 

Respectfully yours, 
MUTUAL BROADCASTING SYSTEM, INC., 
By Louis G. CALDWELL, Attorney. 
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Mr. Layron (the clerk). Unfortunately, circumstances have com- 
pelled postponement of the hearings on 8, 658 which had originally 
been scheduled for Tuesday, April 3. In order to accommodate any 
out-of-town witnesses who desire to be heard and for whom it would 
be inconvenient to remain in Washington any longer, the committee 
will be pleased to accord these witnesses priority over those who reside 
in Washington or nearby. 

The Cuamrman. The first witness will be Victor C. Diehm. 


STATEMENT OF VICTOR C. DIEHM, HAZLETON, PA., PRESIDENT OF 
THE PENNSYLVANIA ASSOCIATION OF BROADCASTERS 


Mr. Dreum. My name is Victor C. Diehm. My home address is 627 
West Diamond Avenue, Hazleton, Pa. I am managing partner of 
radio station WAZL, Hazleton, Pa.; vice president and director of 
radio station WHOL, Allentown, Pa.; and president of the Pennsy!l- 
vania Association of Broadcasters. 

I have been engaged in various phases of radio broadcasting since 
1926. WAZL, Hazleton, is a 250-watt station on a frequency of 1490 
kilocyeles. The station went on the air in 1932. Hazelton has a popu- 
lation of about 40,000 and is in the heart of Pensylvania’s anthracite 
mining district. 

Station WHOL is a 250-watt station on a frequency of 1230 kil- 
cycles. It went on the air in 1948. The Allentown-Bethlehem market 
has a population of approximately 170,000 and has a diversified in- 
dustry topped by the Bethlehem Steel Co. 

Broadcasters in our State have been very much interested in this 
legislation to amend the Communications Act of 1934, and I was 
pleased to accept the invitation of the National Association of Radio 
and Television Broadcasters to come to Washington to testify in 
favor of S. 658 before your committee. I am here at my own expense, 
and I am authorized to speak for the Pennsylvania Association of 
Broadcasters in favor of this important legislation. 

The Pennsylvania Association of Broadcasters has a paid member- 
ship of 97 out of approximately 100 AM broadcasting stations, located 
throughout the Commonwealth of Pennsylvania. Our association has 
always taken an active interest in legislative matters affecting the 
broadcasting industry, and in the case of S. 658, we have a-particular 
interest because of unusual benefits we believe will accrue to the many 
small broadcasters in our group. I will elaborate on this point in 
my testimony. 

It is important for this committee cto understand the situation 
confronting a typical small broadcaster. Their operating revenues 
are not sufficient to justify retaining legal counsel on a continuing basis 
to watch all commission actions that might affect them. The business 
of dealing with rules and procedures coming out of Washington, even 
in so-called normal relationships, is of tremendous concern to man- 
agers of small market, low power stations. It is not uncommon to 
find that the station manager is also the sales manager, the program 
director, and usually the bookkeeper, and, I might also add, often 
cleans us the place. 

The matter of meeting the FCC requests for renewal of license 
papers, looked upon as more or less routine by larger station opera- 
tors, is a substantial hurdle for the average small-town broadcaster. 
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He finds it rather difficult to understand why there must be such 
volume of reports, photostats, and additional information each tin. 
he renews his viet for another 3 years, particularly when much, 
that he is asked to submit is already on file with the Commission. 

The question of a hearing before the Commission is a major ite: 
in his business. The $2,000, $5,000, $10,000, or $15,000 which he wil! 
be required to put out to finance the costs incident to a hearing, 
represents the difference between a profit or a loss station In many 
instances. This is particularly true, when, for reasons he cannot 
understand or ascertain, the hearing continues over periods covering 
many months or beyond a year. He is not unsympathetic to the fact 
that the Federal Communications Commission may have a tremendou- 
work load, but he has a simple faith that proper organization and 
more efficient procedures would greatly speed up the mill and eas: 
his economic burden. 

My examination of the provisions of S. 638 convinces me that this 
bill will go a long way to meet some of the problems I have just indi 
cated. As I have discussed with our broadcasters the item pertaining 
to the Commission being under the necessity of reporting to the 
Congress the reasons for delays on origina] applications, renewals, o1 
transfer cases that go on beyond 3 months, or in the case of hear 
ings, delays beyond a 6-month period with the reasons therefor, | 
find unanimity of opinion that this would be of great help.. Frankly, 
the broadcasters would feel a great sense of security in knowing that 
they could come to their Congressman or Senator for authentic in 
formation on the progress of their case before the licensing ager 


Cy 
of their Government. 

It is my further belief that the Commission’s granting of renewals, 
as set forth in this new bill, if it finds that “public interest, convenience, 
and necessity would be served thereby,” would tend to decrease the 
great bulk of detail work now required in renewal procedures. Cet 
tainly it would be our great hope that this would be the result. 

There is one additional point I want to speak of while I am talking 
to you about the small broadcasters. It is the matter of waking 
up some morning to find that an action has been taken by the Com 
mission in granting a license to an applicant in a town near you in 
such a way that you sincerely believe will have a harmful effect on 
your own enterprise. As I understand, the S. 658 bill provides a 
30-day period in which such a broadcaster can file a protest and 
have the assurance of being heard by the Commission. 

I confess I do not know all of the intricate details of the hearing 
procedures set forth in this bill, but I have been informed that they 
will all make for more efficiency and greater fairness to all concerned. 

Gentlemen, all of those things look mighty good to the small broad- 
casters. They look upon the S. 658 as being helpful not only to them, 
but to the Federal Communications Commission as well. They know 
that long years of research and study have gone into its framing, 
and they recognize the need for the changes suggested in this bill, 
having lived under the old act for many years now. 

Before I finish my statement to you I want to tell you about an 
experience with which I am pe reonally familiar that has a direct 
bearing on one phase of this bill, S. 658. Some years ago, in the city 
of Wilkes-Barre, Pa., a radio station was notified that its license had 
been revoked by the Commission, because of continued violation of 
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Commission rules, largely of a technical nature. On learning of this 
revocation, four different parties immediately filed applications for 


the facilities of this station. These various parties spent considerable 


with 


time and money in preparing cases, retaining counsel, engaging in 
hearings which involved the transporting to Washington of witnesses 
and housing them and maintaining them while the hearings were 1 
progress. aes ae 

At length the Commission issued a proposed finding in favor of 
one of the four applicants. The remaining three applicants immedi- 
ately filed protests with the result that an additional hearing was re- 
quired. Following a considerable delay, the Commission eventually 
decided to permit the original licensee to operate the station, denying 
all four of the contesting applicants. The cost to the applicants 
ranged from $5,000 to $15,000 apiece. 

Now, as I understand it, if the provisions of this bill had been law 
at the time, the Commission would have first issued a “show cause” 
order which would have set forth a bill of particulars to the offend 
ing broadcaster, and a hearing would have been set to determine the 
worthiness of the operator to continue. Under such an orderly ar- 
rangement, the mad scramble for the station facilities could have 
been avoided, and the loss of time, money, and effort on the part of 
the applicants and the Commission alike made unnecessary. I am 
sure that many other experiences could be described to you that would 
indicate the wisdom of making the changes in the Communications 
Act to take care of such problems. 

In conclusion, I wish to thank your committee for the privilege of 
testifying at this hearing. I do most earnestly recommend that you 
give a favorable vote to S. 658. I can assure you that the broadcasters 
of the State of Pennsylvania, as well as those who are in radio else 
where in the country, will be grateful for your part in enacting S. 658 
into law. 

The Cuairman. Are there any questions ? 

Mr. Beckwortrn. Under the terms of the bill that is before us, 
would you state how the four to whom you referred on page 5 would 
be assured of their rights? 

Mr. Dieum. In this respect : Under the terms of the bill as I under- 
stand it, the Commission would not have made a revocation in that 
many words. They would give a show cause as to why it should not 
be enacted, and then set aside 30 days in which the station could 
justify itself. Under the way this particular case worked, the order 
of revocation came, and these four parties applied for the facilities, 
not for the station. It was not a question of buying the station’ the 
station itself was ordered off the air immediately under those rules, 
but under the McFarland bill or under S. 658, as I understand it, the 
Commission would first issue a show-cause order, and there would be 
a waiting period which would make any party hesitate about filing 
immediately for those facilities. 

Mr. Beckworrn. Suppose after the 30 days had elapsed, it was still 
determined that the operator of the station should not operate it. 
How much time then would it require to give all of the four parties 
their proper consideration and what would be your estimate as to the 
cost each of the four would incur as each s@ught proper consideration ? 

Mr. Dreum. The difference in cost would probably not have been 
any less and it would not be any less. The only fact remaining would 
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be one of those four would have at least had an opportunity of getting 
something back for their money. 

Any contest for a facility where there are two or three, one must be 
the winner and the rest be the loser, but in this instance all four wer 
the losers, because the Commission did not stand by their origina] 
order and made the revocation stick. 

Mr. Beckwortru. Suppose though that this one station or one orga) 
ization had sueceeded ‘and the one operator should have gotten hold 
of the facilities and operated them say a year and a half. Then he 
would have been divested of the right to operate the facilities. | 
the sense that kind of organization might have lost a good deal, mig! 
it not, being new, and possibly being inexperienced ¢ 

Mr. Dreum. What you are saying now is that the original applicant 
whose license had been revoked, lost, and one of the four part ies would 
succeed to it. Then of course that would become a matter of operatioy 
and the same is true of many stations today. Many are not operating 
at a profit, and the firm that went in of course would be qualified unde: 
Commission standards to operate the station financially and radio 
wise, and if they failed to operate it at a profit that would be something 
that no one could guarantee any more than you could any business. 

Mr. Beckworrn. So the net result of what you are talking about 
might be this, that instead of four wasting their time, three would 
waste their time. 

Mr. Drenm. Well, that is true. In other words, somebody would 
come out as a winner in the deal, but this way everybody lost but the 
iy who kept on. 

Mr. Beckwortn. Of course, that might just as well be projected 
to 10 or any other number. 

Mr. Direum. That is true, but it would give them some opportunity 
to feel that if they were able to put a good case into the record that they 
would have an opportunity to come out witha facility. 

Mr. Beckwortn. Now, on page 2, you mentioned that the Commis 
sion called for a lot of information every 3 years that the Commission 
already has. Would you give us three or four or five good examples of 
that ? 

Mr. Dieum. I will be very frank in saying in our operation most 
of that material is handled by an assistant of mine, my administrative 
assistant, and I couldn’t give as specifically as you ask all of those 
things, but I do know that at renewal time there is a lot of photostats 
necessary and things do occur, and probably someone that appears 
after me would probably beable to give you more specific information. 

Mr. Rogers. Now, Mr. Diehm, in case a show-cause order should 
be issued by the Commission, who should have the burden of proof 
in your opinion ¢ 

Mr. Dreum. Well, I think the burden of proof should be properly 
on the Commission. 

Mr. Rogers. In other words, after a licensee has been granted a 
license, you think that before it should be taken away from him, the 
show-cause order should set out the violations and the burden of proof 
should be upon the Commission to show that he has violated the regu- 
lation instead of the operator showing that he has not violated it. 

Mr. Dieu. That is right. 

Mr. Rogers. That is all. 

The CuairMan. Any other questions? 
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Mr. McGutre. Mr. Diehm, you are representing the Pennsylvania 
Association; is that right ? 

Mr. Dieu. That is right. 

Mr. McGuire. Do you think that most broadcasters favor this bill ? 

Mr. Dreum. Everyone that I have talked to have favored it. Our 
broadcasters in Pennsylvania knew that I was appearing here and 
the Board gave me their assent and all stated themselves in favor. 
We have had no one that has dissented. 

Mr. McGuire. How many of your members belong to the National 
Association of Radio and Television Broadcasters ? 

Mr. Dreum. I would say roughly one-third, and maybe a few more 
than that. 

Mr. Harris. As I understand, Mr. Diehm, you are not endeavoring 
to explain the details of the bill, the technical features of it, but to 
indicate an interest out of your experience that something needs to 
be done with the Federal Communications Act. 

Mr. Dienm. That is right. 

Mr. Harrts. To alleviate a lot of the hardship, the costs and burdens 
that are imposed upon the broadcasters ? 

Mr. Dieum. That is correct 

Mr. Harris. And you feel, as I understand, so far as renewals are 
concerned, that if there has been no change in ownership, organiZa- 
tion, or otherwise, if there has been no change, if there has been no 
reason that he should be cut off the air, the renewal should be auto- 
matic. Is that your position? 

Mr. Dieum. That is right. 

Mr. Harris. As it is now, do I understand you to say that it is 
necessary every 3 years, to obtain a permit for a renewal, that you 
must meet certain requirements of refiling applications and in great 
numbers, providing all of the information that you originally pro- 
vided with reference to stockholders, organization, capital stock, and 
so forth? 

Mr. Dieum. That is right. 

Mr. Harets. And you think that that should be eliminated ? 

Mr. Direum. That is right. 

Mr. Harris. Is there any way that you could see the public would 
be adversely affected if these situations were to be met in the interest 
of the broadcaster ? 

Mr. Dirum. I can’t see where it would be affected because the Com- 
mission always has the right for a “show cause” should the applicant 
be acting contrary to the public interest, convenience, and necessity. 
He may always be called to the carpet or he may be called in, and 
there is no argument on the part of any broadcaster about that fact. 
Consequently the public, as I see it, would not be affected any way 
at all, and the broadcaster would still be bound to serve their interests 
and convenience. 

Mr. Harris. Is it your feeling, if these renewals were automatic 
where it is apparent that there is no change or anything wrong or 
anything happening within the station that would adversely affect 
the public or the public interest, and all of these requirements were 
to be alleviated, that the Commission could then give its time to those 
cases where it would be necessary for hearings, and so forth, to be 
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held and cases considered and whether or not they should be con 
tinued or new applications approved ¢ 

Mr. Dieum. That is right; it would afford them that opportunity. 

Mr. Harris. Do you have any information whatsoever as to how 
much time is consumed by the administration of the Federal Com 
munications Act in these normal cases of renewal where all of the 
requirements are to be met, only time is taken up looking over them 
and issuing the renewal? Can you give us any indication at all as 
to the loss of time and motion the Federal Communications Com 
mission experiences with these regular routine cases ¢ 

Mr. Dieu. I couldn't. Naturally Il couldn’t do that. [ecould, how 
ever, point to our own operation, where my administrative assistant 
who has been associated with me in the broadcasting business for the 
last 19 years, and a very skilled person, usually requires anywhere 
from a week to 10 days to complete all of the forms of renewal and 
get them all lined up and get everything right. I am merely talking 
about an individual 250-watt station. 

Mr. Harris. I am highly sympathetic to the experiences that you 
have related here to us. There is only one thing in connection with 
your statement that causes me a little concern, and that is the problem 
that you have just mentioned on the one hand, and then you say that 
you are faced with the problem of someone else within your territory 
turning up with a permit, which would interfere with your station 
without your having any opportunity of being heard. And that this 
might correct that situation. Now, I assume that the engineers and 
technicians which would be employed by an applicant, together with 
those in the Federal Communications Commission, consider all of that 
range of area; and, if they have an exceptionally good case that should 
be considered, then the applicant would have the same difficulty that 
you have just explained here about a long, drawn-out hearing; would 
he not ¢ 

Mr. Dieum. Well, that is true. But, as I pointed out, sometimes 
there is some money that might be saved in the long run on that. Let 
me say this: That if somebody sees a hotdog stand going along very 
well, they want to open one, too, and often that happens in a compara 
tively small market where one station is satisfactorily serving that 
particular territory, and it is affording of its time to the various small 
communities. Then that might be shown in a hearing, and with the 
fact that continuing loss of money or revenue would not be felt by an- 
other licensee—if they had the right to come in and demonstrate their 
case. We have had things in the earher days of broadcasting when 
the Commission very thoroughly went into the economic structure of 
a community, of a market, and I think the records will show in the 
early days that no more stations were authorized than could properly 
serve a community. We have cases now where there are two stations 
in towns of maybe 9,000 people, where within 20 or 30 miles, or some- 
times less, there are stations that could adequately serve, or at least one 
would do. Those things, I think, could be developed and, even though 
the hearing might be involved, it might eventually save some people’s 
money. 

Mr. Harris. That is all. Thank you, Mr. Diehm. 


Phe Crairman. Are there any other questions / 
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Mr. Cartyie. Mr. Diehm, can you think of any objec tion to the pres- 
ent law. other than the incident that you have just mentioned, ‘that 
would be corrected by the proposed le gislation ¢ 

Mr. Dien. I mentioned the one incident on revocation. 

Mr. Car.yLe. I remember that. Now, what objections do you think 
would be corrected in this proposed legislation other than that which 
you have mentioned ¢ 

Mr. Dieum. Well, somewhere along in my testimony, I admitted 
that Iam not familiar with some of the technical savings that might be 
necessary, and I only endeavored to show the various things that 
might affect the small broadcaster, of which there are so many more 
than there are large broadcasters. 

Mr. Cartyie. The only objection that you are prepared to give us 
any light on is the instance where the four people were trying to ) obtain 
the permit. 

Mr. Dieum. That is it, and the illustration that I just used to Mr. 
Harris, on the fact that a broadcaster might be able to come in and 
enter in and show where another station in the market might be super- 
fluous or might cause an economic loss to both people. 

Mr. Cartyie. That is all. 

Mr. Hinsuaw. In pursuance of the gentleman’s question, you have 
mentioned one case in which something has happened which you be- 
lieved would be bad. Is that an example of many cases or merely an 
isolated case ¢ 

Mr. Dieu. I am not prepared to state that, sir. I have heard of 
some other instances of which I am not so familiar, and I am not pre- 
pared to testify on. I have been in this business a long time, and it is 
the only business I have ever known since I have been out of school— 
radio broadcasting business, primarily with small markets—and, 
naturally, 1 hear more of their problems than I do of the larger sta- 
tions. I would judge that there were other cases probably similar, 
but I am not prepared to testify to that. 

Mr. Hinsuaw. Let us take the case of your own station. Do you 
find the expense in obtaining renewals of licenses burdensome ? 

Mr. Dirum. Well, from an expense angle, it ties up some of your 
staff and operations such that we are in a third-class market, you might 
say, with a 250-watt local station, and our staff is geared to meet its 
everyday chores, and we have to assign them to this. It is not a 
whole lot financially, but then it does involve the overtime work that 
we have to pay these people, because the *y don’t have any extra time 
to do it; and, multiplied over the whole industry, it would be a 
financial strain. 

Mr. Hinsuaw. You are representing the broadcasters of the State 
of Pennsylvania. 

Mr. Dirum. That is right. 

Mr. Hinsniaw. Is this the only case that you know of—the one that 
you referred to in your testimony in which it was found to be a 
very burdensome thing to obtain a new station license or renewal ? 

Mr. Divi. It is the only one that I am prepared to testify ac- 
curately on. I do know of others, but Iam not prepared to testify on 
that. 

Mr. Hinsuaw. That is all. 
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Mr. Rogers. There was one further question that I wanted to ask 
you. Now, ordinarily, the licenses are granted on the grounds of 
convenience and necessity. 

Mr. Dieum. That is right. 

Mr. Rogers. Now, you think that should embrace the economic con 
ditions of the community ? 

Mr. Dieu. That is a difficult question to answer, sir. I have calls, 
if I might go to a personal thing, at least once or twice a week from 
broadcasters in smaller markets that find it increasingly difficult to 
operate because of the nearness of other markets. In other words, 
in the earlier days of broadcasting, where there was one station serving 
several small markets, community programs as such, even with these 
250-watt stations, would be used, and the territories would be served. 
pt there would be adequate financing and adequate return of 
revenue. But, of course, as this was split down, then that was a 
difference in many instances between losing and making some money, 
or at least making enough to break even. 

o. I would say from a personal standpoint—I wouldn't like to say 
this representing the association—I do believe the unwritten rule 
that was used vears ago, when they tried to allot frequencies to towns 
where there was adequate service or where it would not stand the 
strain economically, was a good rule. 

Mr. Rogers. Now, am I correct in saying that my understanding is 
that the rules of the Commission now do not take into consideration 
the economic conditions. In other words, if the application is filed 
and meets the requirements of the law and the regulations, the Com 
mission will grant the license, and let the licensee survive or die, 
according to economic conditions ? 

Mr. Dizeum. The Commission does take into account the amount of 
radio service to a community; and if the Commission feels that a 
community should have more radio service and is able to justify it 
engineeringwise, and the applicant is financially able and legally able 
to operate and the frequency is available from an engineering stand 
point, the license is granted. 

Mr. Rogers. Do you think that that is a good rule? 

Mr. Dien. It has not proven that way, from an economic stand 
point, with at least two stations that I am personally familiar with. 

Mr. Rogers. That is all. 

Mr. McGuire. Mr. Diehm, how many of your stations are affiliated 
with one of the four major networks? 

Mr. Dreum. You mean in the Pennsylvania Association of Broad 
casters ¢ 

Mr. McGuire. Yes. 

Mr. Dirum. I think that there are about 14 within the Common 
wealth that are affiliated with NBC, and I am only guessing now; 
there might be a like number with Columbia, and maybe a few more 
with ABC, and quite a few more with Mutual. 

Mr. McGuire. How many aren’t affiliated with any network? 

Mr. Dirum. Probably half of them. 

Mr. McGuire. That is all. 

Mr. Wiuu1ams. Mr. Diehm, having listened to your testimony, I 
wonder if you could tell me if I am correct in assuming that your 
support of this legislation is based on two general, broad reasons. 
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One, generally speaking, is that it would tend to eliminate a lot of 
unnecessary red tape; is that right ¢ 

Mr. Dirum. That is right. 

Mr. Wituiams. Generally speaking. 

Mr. Dieu. That is right. 

Mr. Witiiams. And the other one would be that it would also elimi- 
nate certain obstacles now faced by small broadeasters as opposed 
to the large ones. 

Mr. Dieum. That is right. 

Mr. Witi1ams. That is all that I have, Mr. Chairman. 

The Cuarman. Thank you very much, Mr. Diehm. 

Mr. Harris. I should like to present to this committee Mr. Leon 
Sipes, who is a resident of my own city and district of El Dorado, 
Ark., and therefore, a constituent of mine. I have known Mr. Sipes 
for many years; he has been in the broadcasting business for some 15 
years or more, and operates as general manager a small broadcasting 
station, KELD, El Dorado, Ark. I did not know he was coming 
before this committee, but I am personally glad he is here, because 
I think out of the experience that he and his company have had, he 
could provide us with some information that might be helpful in 
the consideration of this legislation. 

The Cruamman. Mr. Sipes, we will be glad to hear you. 


STATEMENT OF LEON M. SIPES, VICE PRESIDENT AND GENERAL 
MANAGER OF RADIO STATION KELD, AND MEMBER OF THE BOARD 
OF DIRECTORS OF THE ARKANSAS BROADCASTERS ASSOCIATION, 
EL DORADO, ARK. 


Mr. Sires. My name is Leon M. Sipes. I am vice president and 
general manager of Radio Station KELD, in E] Dorado, Union 
County, Ark., and have been engaged in various phases of radio 
broadcasting since 1927. 

KELD, which began operation in 1935, operates with 250 watts of 
power on a frequency of 1,400 kilocycles, 

The population of El Dorado is approximately 25,000, and the major 
part of the city’s revenue is derived from petroleum production and 
refining, timber, and the manufacture of chemicals. 

At the invitation of the National Association of Radio and Tele- 
vision Broadcasters, I have come to Washington at my own expense 
to testify before this body in favor of the passage of S. 658 and to 
offer specific comments on cetrtain portions of this proposed legisla- 
tion. I appear here not only in my own capacity as a broadcaster. 
but I am authorized by the following telegram to speak in support of 
5. 658 by the Arkansas Broadcasters Association : 

LittLe Rock, Ark., April 3, 1951. 
LEON SIPEs, 
Care, National Association Association of Radio and Television Broad- 
casters: 

sjoard of Arkansas Broadcasters Association today authorized you to speak 

in their behalf in support of McFarland bill. 
FRED STEVENSON, President, 

I have been furnished with a copy of this act, studied it, and seek to 

express my opinion as to its value to the broadcasting industry. 
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This act. contains legislation that should be of considerable bene 
fit to the broadcasting industry as a whole, since certain existing com 
mon problems can, to a great degree, be relieved by the application of 
most of the proposed amendments. 

As a radio station operator, I wish to submit the following com 
ments on various sections of S. 65s, commonly referred to as the 
MeFarland bill. 

In section 5, subsection (d), there appears to be a safeguard against 
the problem of unduly prolonged hearings and consideration of appli 
cations to the Federal Communications Commission for new facilities 
renewal and transfer cases, and the like. 

Many broadcasters, new and old, have felt the sting of hardships 
that can come from years of waiting for a decision by the FCC. The 
McFarland bill provides that- 

(1) Within three months from the date of filing in all original applications 
renewal and transfer cases and (2) within six months from the final date of th: 
hearing in all cases, the Commission shall promptly report to the Congress each 
such case which has been pending before it more than such three- or six-month 
period, respectively, stating the reasons therefor. 

This practice should be conducive to a more thorough understand 
ing by the Congress of major issues involved in deliberations by the 
Commission, and, certainly, would furnish an index for the applicant 
whereby he can have a knowledge of the status of his application so 
as to better direct his judgment in the handling and processing of the 
application. 

If you should doubt that lengthy delays in issuing decisions and the 
lack of frequent reports by the Commission bring about great stress 
on the part of an applicant for certain facilities, please consider this 
case in point. 

On January 25, 1947, I personally made a trip to Washington to file 
an application for a change of facilities for radio station KELD. 
Because KELD’s coverage of the E] Dorado trade and service area had 
been so greatly impaired by the granting of applications for radio 
stations in Texarkana, Tex., and Pine Bluff, Ark., both some 80 air 
miles from El Dorado, on 1400 kilocycles, KELD’s frequency, it was 
decided to seek another broadcast channel. 

A consulting engineer A, Earl G ullum. J .¢« was employed to locate 
another frequency that might be acceptable to the Commission. M1 
Cullum recommended that KELD should apply for 1,000 watts of 
power on 690 kilocycles. 

It was for this facility that KELD‘s application was filed with th 
FCC in January of 1947. 

As another applicant in Tyler, Tex., had applied for the same facil 
itv, and, because definite interference would have resulted from sta 
tions in Tyler and El Dorado operating on the same frequency, the 
Commission ordered a hearing to determine where the greatest need 
for the service existed. 

The hearing was opened in February of 1947. 

Lay testimony by parties to the hearing was given in Washington 
on February 20 and 21, 1947. 

The Commission then scheduled and received engineering testimony 
on May 28 and 29, 1947. 

Additional engineering testimony was given by the Commission’s 
order on June 2 and 3, 1947. 
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Because of errors in a reporter’s transcript, the Commission re- 
quested and received additional engineering testimony on July 1, 1947. 

This application was then kept in suspense until the latter part of 
1948, more than a year after engineering testimony was completed. 
The case was reopened and additional testimony was received on No- 
vember 29, 1948. 

Because of heavy dockets and the like, the Commission’s examiner 
did not issue the required initial decision until the middle of the fol- 
lowing year. This initial decision was released July 6, 1949. 

But the final decision was still necessary before active construction 
work could be started. The final decision was issued by the Commis- 
sion on October 21, 1949—more than 3 months after the initial deci- 
sion was released. 

Incidentally, it cost KELD—a 250-watt radio station in a small 
town—$17,882.32 to engage in this crusade for more satisfactory serv- 
ice to its listening area. 

KELD finally received the grant, because the need for service was 
proved to be greater than it was in the Tyler, Tex., area. But after 
spending $17,882.32 for necessary hearing expenses—attorneys’ fees, 
engineering fees, option money for the proposed transmitter site, 
travel to Washington for testimony, and other necessary items inci- 
dental to obtaining the final decision—and because almost 3 years 
had transpired since the application was originally filed, bringing 
about business changes within the industry, plus the necessity of 
spending another $75,000 to make the necessary installation, it was 
imperative that KELD had to request the Commission to relieve the 
applicant of its obligation to change facilities. 

Such an experience is a bitter pill to swallow. It is certainly not 
good economy to see more than $17,000 expended with nothing more 
than bills to show for it. This is especially true in KELD’s case, and 
I am sure there are more like it. A small station in a town of 25,000 
people cannot obtain suflicient revenue, if it operates in accordance 
with standards of good practice, to afford this kind of loss. 

I am well aware of the fact that many applications present serious 
problems to the FCC, and that more than a normal amount of time 
is required to process some-cases. But if the McFarland bill does 
nothing more than to create a method for advising the applicant 
through the recommended reports to the Congress of the status of 
his case, it can be a safeguard against frequent repetition of expe- 
rience such as my own. Such economic loss can be quite detrimental 
to the best objectives of the American radio broadcasting industry. 

Another part of this act that appears to have practical merit is 
designated as section 6. This states that— 

Subsection (d) of section 307 of such Act is amended to read as follows: 

“(d) No license granted for the operation of a broadcasting station shall be 
for a longer term than three years and no license so granted for any other class 
of station shall be for a longer term than ‘ive years, and any license granted 
may be revoked as hereinafter provided. Upon the expiration of any license, 
upon application therefor, a renewal of such license may be granted from time 
to time for a term of not to exceed three years in the case of broadcasting 
licenses and not to exceed five years in the case of other licenses if the Com 
mission finds that public interest, convenience and necessity would be served 
thereby.” 

Under the present system of obtaining license renewals, it is necessary 
to provide, in many instances, bulky repetition of information that 
stations have previously filed with the Commission. 
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I would like to digress from my prepared statement at this point 
and, to some extent, answer the questions asked a few moments ago. 
This information that might be filed in repetition can include con- 
tracts and other material that is previously on record as well as infor- 
mation that has been supplied in the annual financial report to the 
Commission. I think that those would be the main items that are 
already on-file. Photostats of contracts for program services and what 
not can be a bulky thing to go with each caitan 

The present procedure « ‘an require as much as a week or more on 
the part of various members of a radio station’s staff to compile and 
provide details of operation in answer to questions contained in the 
lengthy license renewal form. More than that, even a small station 
such as ours can spend as much as sixty to eighty dollars for photostats 
of contracts, program logs, operators’ logs, and such to accompany 
the renewal application. If a method can be devised whereby this 
license renewal procedure can be simplified without depriving the 
Commission of essential data, it will eliminate much nonproductive 
time and material cost to the station and, obviously, to the Commis- 
sion. The proposed amendment referred to would be a step toward 
the accomplishment of this objective. The broad term, “public in 
terest, convenience, and necessity,” can still enable the Commission 
to take necessary action in refusing license renewals if occasions 
warrant such action. 

The Commission is required to make ample investigation of an 
applicant’s qualifications before the original license is granted. Afte1 
the grant is made, and, unless there are changes in basic policy or 
ownership, it seems that a simplified license renewal policy should be 
adopted. The bill under discussion paves the way for such an improve 
ment. 

Section 8 of this bill contains a most beneficial revision in procedure. 
Subsection (c) states, in effect, that when any instrument of authori 
zation is granted by the Commission without a hearing as provided 
in subsection (a) of this section, such grant shall remain subject to 
protest for a period of 30 days. 

Because of the tremendous scope of FCC activities, and because the 
Commission cannot always be cognizant of every sectional and local 
condition that might have significant bearing on various grants, it is 
inevitable that some grants will be made that hinder the ability of 
existing stations to best serve the public interest, convenience, and 
necessity. 

Should the Commission inadvertently bring such a situation about, 
the 30-day protest period can serve to modify an undesirable decision. 

For example, take the case of KELD again. The Commission saw 
fit to grant a license to KNOE in Monroe, La., to operate with 5,000 
watts of power on 1,390 kilocycles. Monroe is some 65 air miles from 
FE] Dorado. 

In licensing these facilities for KNOE, a directional antenna pro 
vision was made in order to reduce interference to near stations 
operating on 1,390 kilocycles and, presumably, to cochannel stations 
on 1,400 and 1,380 kilocycles. 

However, as directional antennas are, at times, difficult to handle, 
engineering on paper cannot always be considered to be infallible. 

Because KELD operates on 1,400 kilocycles, one needs to drive only 
some 15 or 18 miles from El Dorado in the direction of Monroe to 
encounter the almost impossible task of separating KELD and KNOE. 
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This presents an undesirable situation because this interference occurs 
in and near communities that are definitely within the El Dorado trade 


area. 

It is my understanding that under the provisions of S. 658 my right 
to a hearing after protest would be ascured. 

This is an example in which more equitable use of frequencies might 
have been brought about through additional study by the Commission 
after the authorization was given. 

Most radio stations cannot afford the expense of retaining a Wash- 
ington lawyer and a consulting engineer to be on a constant lookout 
for proposed g grants that might have detrimental effects upon existing 
service. For these stations, the 30-day protest period after Commis- 
sion authorization would be most helpful. 

It is my belief that the majority of radio broadcasters favor the 
passage of this act. I respectfully urge your committee to report 
favorably on this legislation in order that these much-needed changes 
in the Communications Act of 1934 can be enacted into law. 

Mr. Chairman, before I leave the witness chair I would like to read 
for the record a statement prepared by Mr. James R. Curtis, president 
of radio station KF RO, Longview, Tex., in support of S. 658. Mr. 
Curtis was unable to make the trip to Washington and wished to be 
heard favorably with respect to this legislation. 


My Dear CONGRESSMAN Crosser: It is my understanding that your committee 
will take up the hearings on Pll S. 658 in regards to the Communications Act of 
1934. It was my sincere hope and desire to appear before your organization in 
person, but because of the costs to make such a trip, we did not feel that our 
small market station could afford this expense with our limited operating 
revenues, 

Our station has been in operation since 1935, starting first as a 100-watt day- 
time station. In 1940 we went to 1,000-watt full-time station. We have tried 
to the best of our ability to serve our community under the changing times since 
that date. 

I have read with interest the bill S. 658, and it appears to contain the provi- 
sions that would make for better radio station operations. I have no hesitancy 
in urging vour committee to give the bill a favorable report, after which I feel 
confident the House will vote to approve S. 658 in the same manner as the Sen- 
ate did. 

Commenting on particular sections of S. 658, it appears to me that section 6 
is very important and should be enacted into law as written. This section pro- 
vides that renewals of licenses should be granted, “if it is in the public interest 
to do so,” and removes from existing stations the constant threat that their 
licenses might be taken away from them in renewal proceedings merely upon the 
naked promises of some other person who might think he could run a radio sta- 
tion, even though that person has not stood the test of time and local public 
acceptance. 

I am also very much interested in section 9 which deals with transfers of 
licenses granted by the Federal Communications Commission and amends sub- 
section (b) of section 310 of the present law. The new law will make certain 
that no construction permit or station license granted by the Commission may be 
transferred without the Commission’s approval: and will make definite the pro- 
cedure to be employed by the Commission in passing upon transfer applications. 
There has been a great deal of uncertainty in the minds of the broadeasters on 
this particular point. It will also help to clarify the standards to be applied by 
the Commission in passing upon the merits of the application. 

One of the purposes of this bill, 8. 658, is to prevent any such policy as the 
AVCO rule, whereby the Commission intended to prevent a licensee from selling 
his property to a qualified person of his choice. and required the giving of an 
opportunity to others to make bids for’any radio station proposed to be sold. 
‘he Commission repealed this AVCO rule in June 1949 but this bill guards 
against a future adoption of any similar rule. I believe this is a highly desir- 
able safeguard. 
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I would also like to point out the significance of section 11, which deals with 
the revocation of licenses. In my opinion, the present law is too harsh, and does 
not provide an adequate remedy for either the station or the Federal Communi 
cations Commission to deal with particular situations needing attention. This 
bill would give the Commission the right to issue cease-and-desist orders. As | 
understand it, the cease-and-desist action would apply to those cases where a 
licensee has (a) failed to operate substantially as set forth in his license; (b) 
failed to observe the restrictions of this act or of a treaty ratified by the United 
States: and (¢) violated or failed to observe any rule or regulation of the Com 
mission authorized by the act. These are proper provisions, and I feel this 
procedure will act to the benefit of station operators and the Commission alike 

I thank you for your consideration of my point of view, and do sincerely 
urge your support of S. 658. 

Respectfully yours, 
JAMES R. CurTIs, 
President, Radio Station KFRO. 

Loneview, Tex., April 2, 1951. 

Mr. Harris. I want to first compliment you, Mr. Sipes, on the very 
frank and forthright statement you have made here with your recom 
mendations on certain specific provisions proposed in this legislation 
for amendment to the Federal Communications Act of 1934. First, 
I should like to ask if you are familiar with similar difficulties with 
other stations within the area where we live. 

Mr. Sires. In speaking of similar situations, I take it you are re 
ferring to those covered in my statement / 

Mr. Harris. The difficulties of renewals, long-drawn-out hearings, 
the expensive procedure, making it very difficult for small stations 
to actually go in and contest for their own rights to which they are 
entitled. 

Mr. Sires. Yes: I am familiar with such cases; however, I am not 
prepared to go into details of each one. I cannot give the call letters, 
but there is a radio station in Ruston, La., for example, that got 
mixed up in a hearing that involved quite a bit of time and the ex- 
penditure of much money. 

Mr. Harris. The point I was trying to bring out here is that yours 
is not an isolated case then, within your own knowledge on the par- 
ticular situation vou brought out, that other stations throughout the 
area in Louisiana, Arkansas, and Texas have experienced similar 
expensive difficulties. 

Mr. Sires. Yes. 

Mr. Harris. Now, as I understand—and I want you to correct me 
if | do misunderstand your testimony—that you are telling this com 
mittee the Communications Act as written in 1934 applies generally 
as of today as to rules and procedures that were established at that 
time, that generally the requirements are about the same, and after a 
long period of years, more than 15 years, stations are required to 
operate under the same rules and procedures and laws provided for 
at that time, many of which have become antiquated and certainly 
many of the requirements unnecessary today. 

Mr. Sires. Yes: and with conditions being so different now than 
they were back then, and as a result of the granting of so many radio 
stations during that interval of time; that is, from the time the Com- 
munications Act of 1934 was put into effect up until now. 

Mr. Harrts. As 1 understand, you are not endeavoring to give 
detailed technical information about the provisions of this bill other 
than the two or three sections which you referred to specifically. 

Mr. Sires. That is correct. 
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Mr. Harris. But merely to express out of your own experience 
what you think would be a good thing in the public interest for the 
convenience and necessity of the public, the economics and the service 
that can be rendered by the radio broadcasters. 

Mr. Siers. That is correct. I have tried to furnish examples of 
things that I am personally familiar with. These might be examples 
of common problems that can be corrected by the enactment of this 
bill. 

Mr. Dottiiver. I, too, would like to compliment you, Mr. Sipes, on 
your statement. Because the situation which you have alluded to 
in the town in which your station operates is almost exactly the same 
as the community where I live. 

I just want to ask you a few questions. What radius does a 250- 
watt station cover, which, as I understand it, is the power under 
which you presently operate / 

Mr. Srprs. I can tell you about KELD’s radius, but I cannot an- 
swer your question about what 250 watts would always cover, because 

depends on ground conductivity and other factors to such a great 
extent. In our case we have a primary signal that extends out some 
10 or 15 miles. It varies in different directions. However, as the 
Commission saw fit to grant stations on our frequency in Texarkana, 
which is west of El Dorado, and in Pine Bluff, which is northeast, 
the signal is pushed back, so to speak, and you run into inter ference 
nearer El] Dorado in those directions. 

Mr. Dotuiver. Would 15 miles be the average distance for stations 
of that power, would you say ¢ 

Mr. Sires. They can be heard to a greater distance, and when I 
mention 10 or 15 miles, | was speaking in terms of the intense signal, 
which is called the primary service area. They ‘can be received with 
a very listenable signal, I should say 30 or 35 ailoe away, asa rule. 

Mr. Donuver. What is the population ‘of the area which that 
serves / 

Mr. Sires. In the KELD coverage area, it would be in the neigh- 
borhood of some one hundred and seventy five or two hundred thou- 
sand people. IL am taking a guess, but I believe that would be near 
it. That is the whole coverage area, taking directional characteris- 
tics into consideration where we might be heard. 

Mr. Dotitver. That includes the primary and secondary cities. 

Mr. Sires. That is everything: ves, sir. 

Mr. Harris. I have just a few more questions. 

In order that the whole story may be made clear to the members 
of the committee out of the experience you have explained of the 
5-year hearing and final decision, and I am sure they may be wonder- 
ing why you found it necessary to ask the Commission to relieve you 
of the obligation after you finally got the decision. You indicated 
perfectly well in your statement that it was economic considerations, 
that there was such a change from 1947 when you first applied, up to 
1949 when you obtained the decision. I think I remember something 
about the difficulty you had. Was it not a fact that the tentative con- 
tracts you had in January of 1947 when you filed your application, 
and because so much time had elapsed were lost. A good many of the 
contracts that you could have gotten 3 years prior were not available ¢ 

Mr. Sires. I would like to put it this way, please: We had assurances 

1947, at the time we made this application, of network contracts 
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and others. Naturally, there was nothing on paper in the form of 
formal contracts, but we did have enough assurance to see our way 
clear to going to the expense of putting in the 1,000-watt station on 690 
kilocycles. After the 3 years had passed, and because we had spent 
over $17,000 out of our cash reserve, and in view of the fact that loca! 
conditions had changed greatly, we could not see our way clear to going 
into it, knowing that it would take some $75,000 to construct the plant. 

Mr. Harris. In other words, the cost had increased so much from 
the early part of 1947 to the latter part of 1949, together with the 
difficulty of obtaining the necessary materials. 

Mr. Sires. That had something to do with it, too. 

Mr. Harris. Is it not a fact that the other applicant in Tyler, Tex., 
lost out completely on it, also, and I believe Mr. Beckworth advised 
me that he sold out his operations and moved to Fort Worth, Tex. 

Mr. Sires. Everybody lost there. 

Mr. Harris. That is all, Mr. Chairman. 

Mr. Beckworru. I too enjoyed the statement read by our neighbor 
from Arkansas. Do I understand that you are including a letter or 
vou have read a statement from my friend, James Curtis? 

Mr. Sires. I have a statement from James Curtis. 

Mr. Beckwortu. Mr. Curtis is from my district and has frequently 
written me about problems that he has been confronted with, and | 
assure the gentleman that I enjoved hearing the statement by Mr. 
Curtis. 

Mr. Sires. My answer a moment ago might have been incorrect. 
This is a letter addressed to Mr. Crosser, the chairman of the com- 
mittee. 

The Cuarrman. If there are no more questions we will call the 
next witness—Mr. Brown, Mr. Gordon Brown. 


STATEMENT OF GORDON P. BROWN, PRESIDENT OF THE FEDERAL 
BROADCASTING SYSTEM, INC., RADIO STATION WSAY, ROCHES- 
TER, N. Y. 


Mr. Brown. My name is Gordon Brown, and I am owner and oper- 
ator of radio station WSAY in Rochester, N. Y. 

I have had occasions to testify on behalf of the former provisions of 
this bill, or former forms of this bill, under the number S. 1973. I 
testified before the Senate on this bill and also before your committee 
on this bill, and I wish that the statements which I made on August 14, 
1950, regarding S. 1973 be reincorporated in the record of this hearing, 
and I think that that will save us a lot of time. Those statements are 
still true and the exhibits still are pertinent that I gave at that time. 
So if I may, I think it will save a lot of time for this committee. 

The CHatrman. How much space does that cover ? 

Mr. Brown. Well, I should imagine that it would cover about 8 
or 10 pages of actual testimony, I believe, and I am not quite sure 
because that was never printed. 

The Cuairman. That is something different from what you are go- 
ing to testify to now / 

Mr. Brown. That is something different from what I am going to 
testify to now. 

The CHamMan. You wouldn’t be open to cross-examination on what 
you put in that record. 
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Mr. Brown. Well, that is true. However, I am willing to answer 
anything that was in it and it just seems as though it might be a du- 
plication. ; 

The Cuairman. You have a prepared statement as required by the 
rules, have you not ¢ 

Mr. Brown. No. I am going to testify extemporaneously on that. 

Mr. Harris. May I make an inquiry, Mr. Chairman. I would like 
to make an inquiry if the hearings are to be printed from the record 
of last August. 

The CuatrMan. I don’t know, the committee can do that. I rather 
suspect it would be unnecessary if we go on with these hearings in 
full. 

Mr. Harris. I wondered if they have been sent to the printer. 

The Crerx. Mr. Chairman, they have not been sent to the printer, 
and this hearing was called to take the place of almost all of the 
testimony that was in that hearing, and so far it has. 

Mr. Harris. I would like to suggest, Mr. Chairman, if there is no 
objection, that since the hearings held previously have not been 
printed, the statement that he gave at that time where there was op- 
portunity of cross-examination, be included in these hearings so that 
it might be printed, and have all of it a matter of record. 

The CHatrMaAN. Do you have a copy of your statement here ? 

The Cierk. I have the statement, Mr. Chairman. 

Mr. Harris. I understood the gentleman was asking permission to 
include in this record the statement that he made last August. 

Mr. Brown. That is correct. 

The CHairrMan,. That is all right, that will be done. 

(The testimony referred to, given by Mr. Brown on August 14, 
1950, follows :) 

Mr. Rocers. We will now hear Mr. Gordon P. Brown, owner of radio broad- 
casting station WSAY, Rochester, N. Y. 


STATEMENT OF GORDON P. BROWN, ROCHBSTER, N. Y. 


Mr. Brown. I would like at this point to ask permission to insert in the record 
my prepared statement. 

Mr. Rogers. It is so ordered. 

(The statement referred to is as follows:) 


STATEMENT BY GorRDON P. BROWN AT HEARINGS HELD BY THE House INTERSTATE 
COMMERCE COMMUNICATIONS SUBCOMMITTEE ON (McFARLAND BILL) S. 1973 


I wish to take this opportunity to appear before your committee to testify on 
certain provisions of bills 8. 1973, and H. R. 4251, as well as other pertinent radio 
legislation. My name is Gordon P. Brown, and I reside at 192 South Goodman 
Street, in Rochester, N. Y., the city of my birth. I am the owner and licensee of 
radio broadcasting station WSAY located in-Rochester. I have been a Govern- 
ment-licensed commercial radio operator for the last 19 years and have made 
radio my hobby and vocation for the last 36 years. 

I wish to introduce an outline of my radio activities to date as exhibit No. 1, 
explaining my qualifications. I am not only familiar with the technical aspects 
of radio, but as a radio station operator, I am most familiar with network or 
chain broadcasting operations, as it affects the radio listeners of our country 
as well as the various phases of the radio broadcasting industry. 

I have conducted an exhaustive study of the Communications Act of 1934, and 
have made surveys to determine how radio broadcasting, operating under this 
act, affects the radio listening public, the radio advertisers, the radio stations, 
the radio networks, the radio advertising agencies, the radio station repre- 
sentatives, and the radio talent of our country. 

In reference to the bill, S. 1973, introduced in the Senate by Senator McFarland, 
and which is now before this committee for consideration as an amendment 
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to Congressman Sadowski’s bill, H. R. 4251, may I state that I am particularly 
interested in one phase of this bill which is section 10. This section would amend 
section 311 of the Communications Act of 1934, in such a way as to delete this 
all-important part of the section: “and is hereby authorized to refuse such station 
license and/or permit to any other person (or to any person directly or ind 
rectly controlled by such person) which has been finally adjusted guilty by a 
Federal court of unlawfully monopolizing or attempting unlawfully to monopolize, 
radio communications, directly or indirectly, through the control of the manu- 
facture or sale of tfadio apparatus, through exclusive traffic arrangements, or 
by any other means, or to have been using unfair methods of competition. ‘The 
granting of a license shall not estop the United States or any person aggrieved 
from proceeding against such person for violating the law against unfair methods 
of competition or for a violation of the law against unlawful restraints and 
monopolies and for combinations, contracts, or agreements in restraint of 
trade, or from instituting proceedings for the dissolution of such corporation.” 
To pass a bill which would delete this portion of the present Communications 
Act would be one of the greatest injustices that this Congress could perpetrate 
on the broadcasting industry as well as the radio listening public. It has been 
testified by the radio networks and those lobbying for them, as well as the 
National Association of Broadcasters, in the Senate hearings conducted on this 
bill that to leave this portion of the present act a law wonld cause an injustice 
to the licensees of radio stations who were convicted by the United States courts 
of violating the restraint of trade, antitrust and monopoly statutes of this 
country. 

Gentlemen, we all know that this law has the only potential sting which the 
radio network chains of this country fear. These chains realize that if they 
continue to operate as heretofore, that they will sooner or later be convicted 
of violating the monopoly, restraint of trade, or antitrust laws involved. In 
fact, it has been stated by the Department of Justice that they are contemplating 
such an investigation into the operrtions of the networks (see copy of Senate 
Interstate and Foreign Commerce Committee hearings on S. 1975, dated June 16 
and 17, 1949, p. 132, last two paragraphs, testimony of Mr. James E. Kilday, Anti 
trust Division of the Department of Justice). 

There is no fear on the part of the radio networks of any punishment or 
fine they may incur if they were adjudged guilty by any court for the violation 
of the antitrust statutes, because the highest fine possible would only amount 
to a few percent of the revenue these network chains glean from their alleged 
monopolistic operations in a single year. The networks definitely do fear a 
punishment for such violation, if such punishment forced the networks to s 
the radio stations which each of them own. Here we have the plain facts why 
the networks, their puppet radio periodicals, and their lobbyists are exerting 
such influence to foster the passage of section 10 of S. 1973. I doubt if Senator 
McFarland himself would sanction such use of his name if he really understood 
the problems of the majority of the broadcasters in this country. 

It has been expounded by the radio chains of this country and their puppets 
thar leaving the law as it now stands would be exerting double jeopardy upon 
antitrust violators. 

It can be definitely said here that any punishment the violators would incur 
under a court decree would not constitute any punishment at all; therefore, the 
only real punishment would come from the Radio Act itself. 

In a statement made by Attorney General Howard McGrath to a national 
magazine last November, Mr. MeGrath stated that he felt the fines provided 
by the antitrist statutes were in most cases far from being high enough to really 
constitute punishment to those large corporations which violate the statute 
thereby making it hard to penalize violators. Mr. McGrath's suggestion was that 
penalities should be made greater. 

How can the provisions which are now law, section 311 of the Communications 
Act, be called double jeopardy? Why are the networks so concerned over the 
problem? The answer to this last question can best be answered by the recent 
speech of Congressman Sheppard before Congress on July 20, some 2 weeks ago 
(a copy of which is attached as exhibit No. 2). It can also be answered by 
the suits which have been made, or will be made by various broadcasting interests, 
against these radio chains. 

At this time I wish to point out a recent concrete example of the network 
chain’s disregard for fair and straightforward dealing with its fellow business- 
men in the radio industry. This situation is shown on page 30 of the August 
2 issue of the trade journal paper Variety, and entitled “Indie Packagers’ War 
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Chest Fund Strategy in Fight on Networks,” a photostat copy of which is attached 
hereto and marked “Exhibit No. 3-B.” This attitude on the part of the radio 
chains takes on the Communist pattern. “If they oppose, they must be destroyed.” 
Here we find in this day and age, that one cannot take the steps provided by 
law to protect one’s self for fear of drastic reprisals. It is high time that this 
Congress correct this deplorable situation. 

It can be seen that there is such fear in those dealing with the networks that 
they do not dare to fight the networks out in the open because of —— which 
the networks would take against anyone who dares to cross them. plain 
example of such attempted reprisals can be seen in the statement of Congress- 
man Harry R. Sheppard as shown in exhibit No. 3—-A, a photostat copy of an 
editorial published in the periodical Radio Daily, a copy of which is attached 
hereto. 

Here we find that radio-network lobbyists threatening a Member of this Con 
gress, if this Member institutes legislation which he deems necessary. Such 
flagrant coercion of the representatives of our people must be stopped. 

Another interesting example of the chains’ dictatorial dealings in the radio 
industry can be exemplified by a letter from radio station WING of Dayton, 
Ohio, which station is owned by Charles Sawyer, Secretary of the United States 
Department of Commerce, and a Cabinet member of the President. This latter 
was written to the FCC and it plainly indicates how the networks retaliate 
against broadcasting stations who do not carry out the networks’ commands, 
even if their commands constitute a violation of the Radio Act and Federal 
Communications Commission’s rules and regulations. 

An example of the above is shown by the statement of the president of the 
American Broadcasting Co., Mr. Mark Woods, who said to the affiliated stations 
as indicated in the last paragraph of page 10 of exhibit No. 4, “The stations can 
live up to the law—they can perform their local advertising service—that is 
all right, but we can’t live with you.” Another example is Mr. Wood's state- 
ment in the last paragraph of page 11 of exhibit No. 4: “WJZ sells every adver- 
tiser on the basis that they are subject to move for network programs. They are 
asking the stations to do likewise. Woods stated that this may be illegal but 
they are not asking the station to do this. They can either do it or not do it, 
but sharp division between local and network option time hasn't worked and 
will not work.” Mr. Woods could not have stated in plainer words, your sta- 
tions must violate the radio law if you desired to hold your ABC affiliation. 

The Federal Communications Commission has many similar complaints by 
radio stations, charging monopolistic practices on the part of the networks, as 
well as concrete violations of the FCC rules and regulations by the networks. 
These were brought out in hearings held by the FCC on charges against the 
Don Lee Broadcasting Co., as well as numerous other complaints filed with the 
FCC by various broadcasting stations. 

To sum the situation up mildly, we find the network chains 

Intimidating those with whom they do business to the point of eliminating 
their right to take proper action in our courts, if their businesses are damaged 
by the networks’ monopolistic practices. 

Threatening the Congressmen of this House if they propose legislation to cor- 
rect the networks monopolistic dealings. 

Flagrantly disobeying the FCC laws, which laws result from the legislation 
passed by this Congress. 

Gentlemen, how much more of this indifferent arrogance will we have to take: 
how much more humiliation will be piled up on the lawmaking and enforcing 
agencies of this country, before proper legislation is enacted to regulate these 
steamrolling network chains? 

The study which I have made regarding the necessity for the proper regula- 
tion of the radio network chains and the evidence to substantiate this need 
would take hours to relate here, therefore, I believe getting directly to the point 
is in order. 

In a statement before the Senate committee on this bill, I recommended that 
the networks should be regulated in such a way, by the Federal Communications 
Commission, that these network chains could not violate the antitrust, monopoly, 
and restraint of trade statutes. (See pp. 135 to 139 of the Senate committee 
hearings on 8. 1973). I request that Senator MecFarland’s and my statements 
mentioned above (pp. 135 to 139) be made a part of the record of this hearing. 

During this testimony, the author of this bill, Senator McFarland, agreed 
with my contention by making the following statements. 
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Senator McFAaRLAND. Mr. Brown, I will say this to you in frankness, that | 
think that your proposition of allowing the Commission to go into these questions 
on their own in the first instances, makes more sense than having them go into 
them after a court has refused to revoke a license. 

Mr. Brown. I think, definitely, they should go in before, as you say. 

Senator McFARLAND. Now, when you talk about going in ahead of time—and 
things you are talking about, of course, are not reached by my present bill 
makes a whole lot more sense than trying a thing over twice. 

(Thé above are quotations of pars. 1-2 and part of 3 on page 137 of the abov: 
mentioned hearings on 8S. 1973.) 

At this time, I wish to provide in the bill for consideration those provisions 
which would help to alleviate the above-mentioned abuses within the radio 
broadcasting industry, and which would meet the conditions requested corrected 
by myself in my former testimony, and which Senator McFarland, the autho: 
of this bill before us concurrently agrees with me on in his statement 
“Mr. Brown, I will say this to you in frankness, that I think that your propos 
tion of allowing the Commission to go into these questions on their own in th: 
first instance makes more sense.” 

In an exhaustive study of some 4 weeks with three members of the House 
legislative committee, it was determined that the provisions of the Sheppard 
bill, H. R. 7310, is the minimum of legislation which would provide the necessary 
authority for the Federal Communications Commission to properly regulate th¢ 
networks as concurred by both myself and Senator McFarland above. 

I, therefore, recommend that the provisions of the Sheppard bill, H. R. 7510, 
be incorporated with those of the McFarland bill, 8. 1973, to formulate a joint 
bill which would constitute one of the greatest and most beneficial pieces of 
legislation to the broadcasting industry, as ‘vell as to the millions of radio 
listeners of this country, since the enactment of the Communications Act of 
1934. 

Attached hereto as exhibit 5A, B and C, are copies of the Sheppard bill, as 
well as statements showing its need and reasons for its provisions. 

I sincerely hope that the House and Senate can concur on a joint bill inco 
porating each and every provision of H. R. 7310 with Senator McFarland’s bi! 
S. 1973, and successfully pass this joint legislation. However, if such not he 
the case, I urgently recommend that the then controversial provision of section 
10 of the S. 1973 bill be dropped from the bill, S. 1973, now being considered by 
this committee. 


OUTLINE OF GORDON P. BROWN’S ACTIMITIES IN THE RApIo 
FIELD TO AUGUST 1958 


1914-22. Evperimenter in the field of wireless telegraphy and later telephony 

1922-25. Employed by Sanger’s, Inc., Rochester, N. Y., as set designer and 
builder. 

1925-28. Employed by Hickson Electric Co. of Rochester, N. Y., as manager o 
radio repair department and builder of radio broadcast equipment for Station 
WHEC. 

1929-31. Owned and operated the Brown Radio Service & Laboratory. 

1931-34. Police radio operator of Station WPDR for the Rochester Police Dt 
partment. 

1934. Applied for 100-watt radio broadcast station WSAY in Rochester, N. \ 

1934-35. Engaged in obtaining license for WSAY. 

1935-36. Engaged in design and construction of WSAY. 

Sept. 26, 1936. WSAY’s first program. 

1936-50. Engaged solely in the management and technical operation of WSA% 
except for 

Summer 1939: Engaged in surveying and preparing evidence for the granting 
of a new radio station to the C. T. Sherer Co. in the city of Worcester, Mas» 
having charge of all activities pertaining to the setting up of this station 
Construction permit, including three booster stations, was granted by the 
FCC (Mr. Brown was in no way financially interested in this station.) 

1941: Anplied for power increase for WSAY to 1,000 watts. 

1941-43. Engaged in obtaining construction permit from FCC on. above app! 
eatien. 

1943-45. Evgaved in the design and construction of WSAY on its new fre 
quency of 1370 with the power of 1,000 watts using 3-element directional array 

1946. Applied for power increase for WSAY to 5,000 watts. 
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1946-48. Engaged in obtaining construction permit from FCC on above appli- 
cation. 

1948-50. Engaged in the design and construction of WSAY on its new power 
of 5,000 watts using a 4-element array. 

1949-1950. Engaged in an advisory capacity to formulate radio legislation 
which legislation has been introduced in Congress in the form of the Sheppard 
bill, H. R. 7310, now holds, and for the past 19 years has held, Government 
radio operator’s license of the First Class Radio ‘telephone Grade. Hus held 
Government amateur radio operator's license of the unlimited class “A” 
grade. Has held Government amateur radio Operator’s and station license 
W9PKF for 12 years. Took out first membership in American Radio Relay 
League 25 years ago. Took out first membership in the Institute of Radio 
Engineers 23 years ago. 

(Note.—The other exhibits mentioned by Mr. Brown were placed in the 
committee files. ) 

Mr. Brown. Now, gentlemen, I have come here as a broadcaster who is 
familiar with a lot of the things that are going on in our field, and the state- 
iment that was made this morning about a lot of things going on was just making 
a mountain out of a molehill rather strikes me between the eyes. 

Radio stations have to operate. They have to have some revenue and we are 
finding that it is harder for independent stations to operate because of the net- 
works’ monopolistic practices. 

Let me say that Station WOPT just made the announcement over the week 
end that it is going to discontinue both of its radio stations because of the 
insufficient purchase of time for advertising over the stations. 

Now, here we are talking about the Commission and how it should run itself 
when broadcasters are folding up right under our eyes. I contend the reason 
they are folding up is that the networks are so controlling the economy of 
broadcasting that a lot of the stations cannot earn a living. 

I have a six-page statement here that I presented for the record, and if there 
is any question about anything in that statement, I would be glad to try to 
answer. 

The thing that I am asking is that.the committee consider justly the aspects 
as brought out in the new bill which has been Introdticed in°the House, and 
which we can, | hope, consider because the bill will allow radio stations to 
exist. 

The last re ort that I have from the Federal Communications Commission 
was to the effect that 32 percent of the broadcasting stations of the United 
States are losing money. I will soon have a later report as to what has happened 
within the last year. 

A report just furnished me by the Federal Communications Commission shows 
that in 1947, 369 broadcasting stations showed a financial loss; in 1948, 5s1 
Stations showed losses; and, in 1949, the latest preliminary figures available at 
the Commission showed 686 staticns are losing revenue because of their opera- 
tions. These figures were for AM stations only and do not include FM or tele- 
vision stations, 

Radio stations are a pretty important thing when it comes to the individual 
community. Now, in the case of Station WOPT, of Oswego, N. Y., they were the 
only stations in the community. These stations have had to cease operations 
because they could not make a living. 

It is important, I think, that the radio stations be allowed to do business with 
out monopolistic practices closing in on them and folding up their avenues of 
revenue, 

It is because of that that I have come here. I have spent a lot of time, money, 
and effort to break down these economic barriers. 

I think if any of you gentlemen have any questions as to the operation of radio 
Stations, and so forth, I would like to try to answer them. 

I enjoyed listening to the conversation here concerning the broadcasters, the 
political situation, and so forth, and I bave a lot of views on that 

Now, let us stick to the bill. Is there anything that you gentlemen might be 
interested in regarding the statement ? 

Mr. ELLsworrn. Would you mind telling us just what was done, and by whom, 
that caused the stations at Oswego to go off the air? I am not familiar with 
that. 

Mr. Brown. That station announced going off the air over the week end. Now, 
there is a section of the Communications Act which prohibits radio stations from 
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rebroadcasting programs of other radio stations without the authority of the 
station, or the originating station. 

Mr. ELutswortnH, That would be similar to a newspaper taking an article out 
of a magazine and running it without paying for the copyright? 

Mr. Brown. That is a very good illustration. That is what the rule is intended 
to do. Now, the rule is not intended to say that the advertiser who puts a tu! 
page ad in that newspaper—that he, the advertiser, cannot let another newspaper 
make up that ad out of the first newspaper that-carried it and return it. That 
is the contention that I am trying to bring out here, that the rule is a marvelous 
rule if it prevents one station from raiding the programs of another, but thy 
networks are using the rule not for that purpose but they are using the rule 
to prevent a broadcaster from negotiating with an advertiser to rebroadcast 
his, the sponsor's, program a second time over that station. 

Now, I think your newspaper illustration is excellent. One newspaper, nat 
urally, should not be allowed to raid the editorial content of another newspaper, 
nor should a radio station. I do think that a radio station should have the right 
to take a commercial program if the sponsor wants to broadcast over a station 
and put it over his station without the networks using this rule to stop this 
potential commercial business between the independent station, or its own affil- 
iated station, with a sponsor direct. There is nothing in that system that woul: 
injure the networks, because the networks have to broadcast the program once 
in order that the sponsor can negotiate to have his program rebroadcast a second 
time over another station. 

I have made a survey from the month of October 15 to November 15 of every 
network program broadcast in the country, and when a network program, taking 
the average, broadcasts from coast to coast, 2.74 percent of the potential lis 
teners hear that program. That means that 97 percent, or greater than 7 
percent, do not hear that program, and that shows that there is a_ potentia| 
audience there to listen to that program the second time it is broadcast. 

The point is this: That had this station up in Oswego been able to rebroadcast 
programs in its community, it could bave gone to advertisers and said, “I will 
rebroadcast your program for s@ much money,” and the advertiser, from my 
experience, would have negotiated with that station for the rebroadcast of his 
program and that station would not have had to fold. 

Now, allowing the rebroadcast of radio programs could put millions of addi 
tional dollars in the broadcasting field—dollars that are not there now. In other 
words, a station broadcasts its programs over the networks and 2.74 percent of 
the people hear the broadcast. He has probably paid 330,000 for the talent on 
that broadcast. He has paid $10,000 for station facilities, so that program has 
cost $40,000, The program that I am talking about that costs $40,000, I believe, 
is the Jack Benny program. 

Now, the survey shows that Jack Benny's program is one of the highest rated 
programs, and it has 10 percent of the potential listeners hearing it and 90 percent 
of the potential listeners do not hear it. That means that 90 percent of the 
listeners that do not hear that program the first time it is broadcast possibly 
could have the chance of hearing it if it was broadeast the second time. The 
sponsor would have to pay only an additional $10,000 with various radio stations 
to rebroadcast this program. For that $10,000 he could probably obtain an 
audience equal to the audience which he had for his original $40,000 investment 

Rebroadcasting is successful. It has been proven so on the west coast. The 
networks are allowing certain rebroadcasts on the west coast over their own 
affiliated stations, which is probably due to the fact that the stations have option 
time or time which is under the control of the networks for sale. We have found 
where rebroadcasting has been practiced on the west coast—in very few in 
stances, however—oftentimes the second broadcast has had more listeners than 
the first broadcast. 

Mr. EL_isworrH. May I interrupt to ask a question? I am under the impres 
sion that the rebroadcasting type of thing you speak of is done quite often and 
that arrangements are made by negotiation between the station and the network, 
or between the sponsor and the network: is that not generally true? 

Mr. Brown. I have had sponsors willing to broadcast on my station: willing 
fo give me an order for a program on my station, but the network refused to 
teed me that sponsor’s program. 

Mr. Eii_swortH. You can pick it up on a recording and broadcast it in that 
manner? 

Mr. Brown. Well, you are a sponsor. You spend $30,000 for talent. You get 
the network facilities for another $10,000, and you feed that program across the 
country. Now, you want your program broadcast the second time. The only 
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feasible way is for the station which wants to broadcast the program the second 
time to pick it up from the network affiliated station broadcasting it for the first 
time, tape it, and then rebroadcast it as your suggestion. 

Now, the situation as it now stands is that if you are a sponsor and you use 
the network facilities to transmit your program across the country, that is all 
the use you can make of your program because the network tells you that you 
cannot rebroadcast it from other stations if you want to negotiate with those 
stations for the rebroadcasting of it. 

In other words, the property right in your program is gone the minute you 
feed it across a network. I feel that the law should be changed se that a program 
can be rebroadcast if the sponsor of that program wants it rebroadcast, In 
other words, I feel that his property right in his own program should be returned 
to him, and not because he uses the facilities of a network should he be deprived 
of his property right in that program. 

Mr. Eviswortn. When you use the term “rebroadcast,” just what do you 
mean? 

Mr. Brown. I mean that Drew Pearson, for instance, here in Washington was 
broadcast on the ABC station. And-if the sponsors wanted to rebroadcast that 
program later on a CBS outlet here, the CBS ontlet would merely take the 
original broadcast and put it on a tape and then run it at a later date. 

Mr. Exisworrn. J thought your objection was that the network would not 
allow the station to carry the program live 

Mr. Brown. Well, sometimes it could be carried live. It conld be carried 
simultaneously by two stations, but the chances are good for the program being 
controlled more beneficially for the sponsor if it would be broadcast a couple 
hours or an hour later because somebody could not hear the radio program 
because they conld not be at their radios at that particular time, they might 
have been at a movie theater or somewhere else. It has been shown that on 
the west coast rebroadcasting at a later time has been very beneficial, and in 
two instances of tWo major pregrams, one got 51 percent more listeners on the 
rebroadcast and another program got 25 percent more listeners on the second 
broadcast of that show. 

Now, all I want to do, if possible. is to take these monopolistic practices of the 
networks and control them: not only control them, but also to license the net 
works the same as we license radio stations, Today if a network does some 
thing that the Federal Communications Commission does not sanction the 
Federal Communications Commission comes to the radio station and says you 
have either got to drop your affiliation with this network or we are going to 
put your license up for renewal, and it has happened. Not so long ago they 
stopped the license application of a station in Philadelphia for renewal not 
because the station did anything, but because they were associated with a 
network that did violate the Federal Communications rule. The thing T say 
is if the network does something punish the network for it, do not punish the 
affiliated station which happens to have an affiliation with that network 

It is not the Commission's fault because the Commission has no way of con 
trolling the operation of the networks, and under the act they should have that 
right. As the act now is set up the only way the Commission can control a net- 
work is control it through the stations which happen to be affiliated with that 
network 

Mr. E_.itsworrH. That is all 

Mr. Rogers. Mr. McGuire. 

Mr. McGuire. Mr. Brown, I like the statement contained in your very first 
paragraph where you say that you are from Rochester, N, Y.: that that is the 
piace you were born and you have always lived there. 

Mr. Brown. Yes, sir; that is right 

Mr. McGutre. I think as you read the papers, and read about these subversives 
and about these Commies and these pinks you will always find that they are some 
tramps that have never lived in one town for more than 6 months at a time 
So, Lam proud of the fact that you have become so successful in your home town 
of Rochester, N. Y. 

Mr. Brown. Yes, sir; I have lived there all my life. 

I would not want to jump at answering the question of what is a good pro- 
grum. I have been broadcasting for vears and I have found things which we 
say should be good programing, such as educational talks and so forth, often 
times such programs do not produce Hooper ratings. It is not a question with 
radio definitely of giving people what they do not want because it is good for 
them, but the question in radio is to give the people what they want. It has 
been a problem in my mind, and I would like to have somebody answer it for 
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me. I have found, for instance, programs which were broadcast, which I f 
were good and should be good for the community, but which did not produ 
listeners, and presumably we cannot do anything to force a man to listen to o 
program. If he does not like what we are broadcasting, he turns it off. Th 
is why you have the Hooper service and spend thousands of dollars a year 
find out what the people do want to listen to, and sometimes what they do n 
want to listen to. Shown as a result of these surveys is what we might thi 
is a good program. 

Mr. Evitswortn. Mr. Chairman, I have just one more question. 

Mr. Rocers. Mr. Elisworth. 

Mr. E_itsworrn. I was interested in your comment regarding network regu 
tion. I am under the impression that the Commission has exercised considerab| 
authority regarding networks, in its so-called network rulings. I was under 
the impression that stations had considerable latitude compared to what they 
had before those rulings in the matter of obtaining programs direct off the w 
from the networks. 

Mr. Brown. I have a recent letter in my brief case right now,in which net 
works have refused to allow me permission to rebroadcast programs. 

Mr. E_i_swortn. I was speaking of feeding a direct live program to you 
station. 

Mr. Brown. Rebroadcasting and feeding it live are the same thing. The 
will not do that any more than they would allow me to rebroadcast it. 

Mr. Evisworrn. In my experience, some years ago, we seldom had any 
difficulty getting permission to rebroadcast a network show. If I might mak: 
one further comment on your general premise, that is, failure of the static 
to have the right to rebroadcast these popular shows because they belong to an) 
business, I just wonder about that for the reason that, according to the testi 
mony of the chairman, and according to my own observation, many stations 
have developed their own programs which for their community are superior 
network shows coming on at the same time. 

Mr. Brown. I think I disagree with you there because I go back to the situation 
of what program produces listeners, based on the Hooper service. Mind you 
those are not network programs. Those good programs coming over the air are 
not network programs, those are programs which are bought by the sponsors 
They are sponsors’ programs, which the sponsors broadcast over the network 
facilities. 

Very few of the network sustaining programs are much better than the 
programs that the local stations can put on. In fact, my own local stations 
affiliated with networks just do not carry network sustaining programs at all 
because we find that the public is more interested in hearing a particular loca] 
disk jockey put on a show than listening to the network sustaining programs. 

Those programs which produce tremendous numbers of listeners are not net 
work programs but programs which are being paid for by the sponsors. The 
thing I am trying to drive across here is that those are sponsors’ programs, and 
he should have a property right in a program he purchases and puts over the 
network so that he can negotiate with other stations to rebroadcast that program 

Going back to Oswego, I am confident that the Oswego station could have made 
enough money to exist if it had had the right to pick up some of these major pro 
grams and rebroadcast them. You will no doubt find, when you go and check 
into the situation, you will find that in Oswego and you will learn from Hooper 
surveys that the Oswego listeners were not listening to that Oswego station 
but to Syracuse stations which were carrying the sponsors’ programs over the 
networks. They had to listen to Syracuse to hear the high grade programs of the 
sponsors. If the weather was bad they would not hear Syracuse very well, be 
cause Syracuse station’s primary coverage is not good in Oswego, but even with 
that detriment which might include heavy static the Oswego people listened to 
that network program from Syracuse, Had that local station been able to re- 
broadcast the network program, and had that local station been able to negotiate 
with the sponsor for the rebroadcast of the sponsors’ program broadcast over 
the network it could have ex’sted and the Osvero listeners could have had 
good reception of the program from the Oswego station 

Mr. ELLswortH. How many programs would you consider on the four net 
works are very important. In other words, how many programs are there on 
the air from the networks now that are of the oustanding importance of the 
Jack Benny program and one or two others? 

Mr. Brown. I think every sponsor that produces a program on a network 
thinks his program is very important. 





I fi 
rodu 
to ou 
Th 
ear 
do l 
think 


ezu 

erabl: 
under 
t they 


e Wire 


h net 
vou 
The \ 


l any 
make 
fatio 
oO any 
testi 
ttions 
lor tt 


iit io 

you 
rare 
sors 
work 


1 the 
tions 
t all 
local 
ns, 
r net 
The 
» and 
r the 
ram 
made 
pro 
‘heck 
oper 
tion, 
* the 
f the 
|. be- 
with 
dd to 
> re- 
tiate 
over 
had 
net 
P on 


the 


vork 


AMENDING COMMUNICATIONS ACT, 1934 49 


Mr. EvtswortH, The Hooper rating determines that. 
Mr. Brown. That is right. 
Mr. ELLsworrH. I just wondered how many fell into the category of being 


' essential to the operation of the stations you speak of? 


+ 


Mr. Brown. I am quite positive that my station, which, for the last 2 years, 
has lost $50,000 a year, I mean lost $50,000, out-of-pocket expense to me, could 
probably make $300,000 a year if we were allowed to rebroadcast and negotiate 
with the sponsors for the rebroadcast of their programs. When I say I lost 
$50,000, I mean I lost it out of pocket. It was not a loss of profit. The Govern- 
ment paid me $18,000 a year refund every year on the $50,000 that I lost. I know 
that my station could make $200,000 or $300,000 a year if I had the right to 
negotiate with these sponsors for the rebroadcast of their programs. I know 
that it would be in the public interest because if the sponsors found they did not 
get Hooper ratings on the second broadcast they would not spend the money to 
broadeast them a second time. 


Mr. Brown. There is another question which was brought as a 
result of this bill and it is a serious question which I find in talking 


' with many broadcasters that they are not familiar with, and that 


: 
z 
4 
; 


> happens to be the particular portion of the bill which has to do with 


section 10, Section 10 of this bill amends the Communications Act 
of 1934 regarding Section 11 of that portion of the act. Now section 
11 of the act is a provision whereby a network, for instance, could 
be punished for operating along the lines of restraint of trade, or 
for violating the antitrust laws, and the network could be punished 
by the Commission for violation by the revocation of its license. 

My experience has been that the networks throughout the periods 
of years have been operating very close, if not right into the border- 
line of violating the antitrust laws and the restraint of trade pro- 
visions. One example of that might be exemplified by a speech given 
by Congressman Shepherd, which appears in yesterday’s Con- 
gressional Record. It happened that WSAY in Rochester found 
that the Kefauver Crime Committee hearings were not being broad- 
cast over radio in Rochester. They were, however, being broadcast 
over television. We asked the American Broadcasting Co. network 
for a right to pick up the audio portion of the TV broadcast which 
was coming over a local television station and rebroadcast that on 
radio so that hundreds of thousands of Rochester listeners who didn’t 
have television sets could hear this broadcast over radio. We were 
refused that permission. However, after 2 or 3 days of actively fight- 
ing to attempt to get that permission, the ABC found it prudent to 
put the broadcast on their radio stations, their audio radio stations 
in Rochester. Now that is a serious thing which I think must be 
considered because it is coming up every day. We have numerous 
radio programs that come through Rochester, that if they were re- 
broadcast could be heard by listeners which can’t hear them now. 
An example of that is that you have a program on the air at a par- 
ticular station at 6 o'clock. At 6 o’clock a lot of people may not 
be home. At 6 o’clock there may be a lot of people in Rochester 
listening to four or five other radio stations, and if they are listening 
to those radio stations they can’t hear that broadcast at 6 o'clock 
even though they may want to hear it. It may be that they are to 
the movie theater. 

Now, WSAY has tried to bring that 6 o'clock program to the 
listeners again at 9 o'clock. We have asked permission of the net- 
works to pick up that program and rebroadcast it at 9 o’clock and 
they say no. Even though that program at 6 o’clock was owned 
and paid for by a sponsor and that sponsor desired to purchase the 
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facilities of my station to rebroadcast that program at 9 o'clock, that 
can’t be done. In other words, we have a provision in the Communica 
tions Act of 1934 regarding rebroadcasting which I find as a result 
of lengthy legislative history study of the act was lifted practically 
verbatim from the old act of 1927. 

Now, the old act of 1927 was formulated by a gentleman who had 

lot of foresight, it was Senator Dill. That provision of the act 
states that no station shall rebroadcast the program of another sta 
tion without express authority of the originating station. That 
means that if I want to rebroadcast the program of General Motors. 
who hires the ABC network, or some other network to broadcast 
their program across the country, that I have to go to the ABC net 
work and ask for permission to rebroadcast that General Motors pro 
gram. Now General Motors wants me to rebroadcast the program 
so that a lot of listeners could hear it that couldn't hear it on the 
original broadcast. However, if General Motors hires the facilities 
of any network under the present communications act to carry its 
program, that network has a right to say that we shall not rebroad 
cast that General Motors program even though the network owns 
no property right in the program whatsoever. 

Now, that is a serious thing and by virtue of the restraint of trade 
that the networks are conducting under the rebroadcast provisions 
of the act, we find conditions such as arose here a few days ago where 
the Kefauver crime committee broadcast was suppressed in Rocheste: 
and the listeners couldn’t hear it, even though I was willing to bring 
it to them over my Station WSAY. 

Another serious aspect of that is that the network not only sup 
pressed the broadcast of the Kefauver committee hearings but it 
actually went out and sold the broadcast of the hearing commercial] 
to Time magazine. It is a serious question in my my mind what right 
the ABC network had to sell a program which originated in the 
Senate Chambers, let us say, of the United States. 

Getting back to section 10 as it applies to 311 of the Communic: 
tions Act, that provision 10 or amendment as set forth here in th 
bill S. 658 would eliminate any punishment on the part of the Com 
mission to any network if that network had violated the antitrust 
laws. Now, these networks can violate antitrust laws and ean be 
punished under the penalties of the antitrust laws and the maximum 
penalty under the antitrust laws would not cause the networks to 
wince. It would be no punishment at all to the networks. The net 
works are seriously scared of the fact that if they violated the anti 
trust laws and were convicted of so doing that they might lose the 
hcenses for those six or eight AM stations, and the six or eight tele 
Vision stations which they own and operate and for which they have a 
license. 

If this bill goes through as it is set forth here the Commission will 
have no jurisdiction to punish these networks if these networks are 
found guilty of antitrust violations. I find that the broadcaster: 
uren’t familiar with that provision of S. 658. and the reason they ar 
not familiar with it is because section 10 of that bill merely states 
that Mr. McFarland would wish to amend section 311 of the Com 
munications Act of 1934 as amended to read as follows. And the: 
they quote about one-third of the present section of the Communica- 
tions Act, section 311. On the other two-thirds pertaining to the 
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2 punishment of networks for violation of the antitrust laws are elimi- 


* nated in this bill, and will be eliminated if this bill is enacted the way 


‘it is. Now, that is something that most of the broadcasters haven’t 


been informed of. If the broadcasters knew that fact I am sure that 
Sthey would not want to pass that provision of this bill and I have 
‘talked to some hundred of them, and I know that they are not for 
‘hat provision of this bill. It is the trade magazines in radio that 
Shave been very careful not to inform the broadcasters of this pro- 
vision of the bill. 

The CHatrman. Which magazine did you say had been careful ? 

Mr. Brown. I said the trade papers in radio. 

The Cuarrman. I see. All right, you may proceed. 

Mr. Brown. They have failed to bring this point out to the broad- 
casters who read these trade journals. I understand in the hearing 
that I attended on June 16 and June 17, in the Senate, on S. 1973, 
which is the same as this present bill before us, practically, that the 
Department of Justice was very much concerned with this provision 
of the bill. and they testified against that provision of the bill. Pri- 
marily that is the reason that I am here is to make sure that the broad- 
casters know the provisions of the bill and make sure that the mem- 
bers of the committee realize what that provision means to the broad 

} casters, and what it might mean regarding the continuance of monop 
olistic practices that these networks are now carrying on. 

Now getting back to another portion of the bill— 

Mr. Harrts. Mr. Chairman, before he leaves that, since he is mak- 
ing an extemporaneous statement, I wondered if the same rule ap- 
phes: on permitting questions before completing the statement / 

The Ciaran. Yes, the rule requires us to permit him to finish 
lis statement. 

Mr. Brown. There is another provision of the bill which as I un 
derstand it requires that the Commissioners go ahead and make a 
decision without properly consulting the legal staff of the Commis 
sion. Now, I think that I have—— 

Mr. Douutver. Which section is that ? 

Mr. Brown. I am not quite familiar with just what section it is 
because I have heard that in the testimony before the committee. 

Mr. Worverron. May I address myself for a moment to the request 
that was made by Mr. Harris? 

The CHarrMan. Yes, indeed. 

Mr. Worverron. I think that we can all recognize the importance 
of the request that he has made. You speak, Mr. Chairman, of the 
rule that precludes any member of the committee questioning a wit- 
ness until he has completed his statement, which is a correct statement 
of our procedure. But it should be borne in mind that this particular 
Witness is not complying with the requirements of this committee. 
The requirements of the committee would have him present to us his 
statement in writing, and in fact it should have been presented at 
least five days before this hearing in order that our staff might have 
an opportunity to study it and make suggestions to the committee 
members as to any questions that they felt should be asked in connec 
tion with it, and so, as long as— 

The Craiman. I called attention to that fact and the committee 
has permitted the witness to continue. 








52 AMENDING COMMUNICATIONS ACT, 1934 


Mr. Worverron. The committee has that right, of course, to s 
aside its rules, but the reason for the preparation of a statement pri 
liminary to its being given to the committee is to enable the membe) 
of the committee to familiarize themselves with it and also to folloy 
it carefully, in which event they can put off their questioning by mer 
marking upon the statement. 

Now, when this witness gets through with his lengthy testimony. 
and without anything in writing before the committee as to what | 
is saying, I can see that there is something to be said in favor of th 
suggestion made by Mr. Harris. 

The Cuatrrman. The Chair feels his ruling was in the interest of 
best procedure. You may proceed. 

Mr. Wotverron. Does it require unanimous consent of the commit 
tee for a witness to proceed without a statement, or is that a rule of the 
committee? I want to givenotice now, and that applies to all who ar 
in the room, that I am going to insist that the witnesses have state 
ments prepared and presented to the committee, and that they be sub 
mited preliminary to the committee meeting and presented to the staff 
as well as the members of the committee in order that we may be fully 
informed. 

The CuatrmMan. We will note the request. 

Will you go ahead ? 

Mr. Brown. There was an action of the Commission recently issued 
regarding the Erie Broadcasting Corp., of Buffalo, N. Y. We ond 
that the examiner had held hearings in that case and it had gone over : 
period of years and finally there was an initial decision issued on that 
and that was issued on January 18 of this year. 

Now, had this decision stood 20 days thereafter it would have be 
come final. I find that some individuals in the legal counsel of the 
Commission had taken exceptions to this decision and the legal counse! 
of the Commission filed exceptions to the decision of the examiner. 

Now, it just oceurs to me that if the examiner is prevented from 
talking things over with the legal portion of the Commission as pro 
posed by certain portions of this bill, we are going to find that a 
examiner will make a decision and then we are going to have a cas 
come up like this where the general counsel is going to take exceptions 
to the examiner’s decision. It locks as though the Federal Communi 
cations Commission is perpetually going to be arguing among them 
selves and if you force the Commission to certain rules such as the rule 
that the examiner may not be able to talk over the case before them 
or other situations with the legal staff of the Commission, you are 
going to have the examiner making a report and you are going to have 
the legal division of the Commission making an exception to the 
report. 

That is something that I think should be considered, in the limita 
tions which are put upon the Commission. I think that the Commis 
sion knows pretty well what they should do to carry out and expedite 
and process an application, but this is just a conerete example of what 
might happen and what will no doubt prevent the proper expediting 
of an application before the Commission. 

Now that is something that I think the committee should consider 
in directing the FCC to run along certain lines. You must consider 
that the Commission knows pretty well what rules they should operate 
under and it seems a little superfluous to direct the FCC to operate 
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under certain rules which may hinder the granting of applications 
rather than expedite them. 

I think that 1s all. 

Mr. Dotuiver. According to the memorandum here, you are presi- 
dent of the Federal Broadc: asting System, of Rochester, N. Y. 

Mr. Brown. That is correct, sir. 

Mr. Do.iiver. And of radio station WSAY. 

Mr. Brown. That is right, sir. 

Mr. Doriver. Do you have any network affiliations ’ 

Mr. Brown. I had two network affiliations. I don’t have any net- 
work affiliations at the present time. I formerly had one network 
affiliation and carried the programs of another net work. 

Mr. Douiiver. That was an odd circumstance, was it not ¢ 

Mr. Brown. Well, yes, it was. It isa very long story. 

Mr. Dotiiver. You don’t need to go into the details of it. I am 
not interested in that, and I am just a little surprised that that would 
happen. Are you presently affiliated ? 

Mr. Brown. No, sir. 

Mr. Dotiiver. When you made this request to get the audio part of 
the television crime show were you at that time affiliated with a net- 
work to which you made the request ¢ 

Mr. Brown. No, sir; under the law we woulcn’t have to be affiliated, 
we merely make the request and if the network isn’t broadcasting it in 
the area, ordinarily they should give it to the station in that area, 
whether they are an affiliate or not. 

Mr. Dotuiver. And you finally got it, did you ? 

Mr. Brown. No, sir. 

Mr. Dotiiver. You did not get it ? 

Mr. Brown. No, sir. 

Mr. Douiiver. And you believe that there should be some provision 
in this proposed legislation which would require such permission to 
be given on the applic ation of any nonnetwork affiliate ¢ 

Mr. Brown. What I would like to bring out is the fact that—— 

Mr. Dotutver. Answer my question, please, Do you think that that 
provision should be in this bill ? 

Mr. Brown. Well, of course you can’t ask a network to give a non- 
affiliated station a program, if that network pays a lot of money to 
produce that program that is asking for something that you are not 
entitled to. I do want to stress the fact that if a sponsor wants to use 
our station and he has paid for the talent on that program and he 
owns the property rights to that program, he should be able to say to 
the networks in addition to feeding it to your affiliate, “I want you 
to feed it to this other man so that he can rebroadcast it a couple of 
hours later.” 

Now, mind you, that is the sponsor’s program and he has paid the 
talent charge for that program and he owns the property rights to 
it but because he hires the facilities of the network to bring it to 
Rochester, the network dictates to that sponsor that he can’t give his 
program to me. 

Mr. Dortiver. Isn't that a matter of contract between the advertiser 
and the network ¢ 

Mr. Brown. No, sir: that is a matter of property right of the 
program which the sponsor owns. 
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Mr. Douiiver. But any limitation imposed by the sponsor on thy 
broadcasting of a program by an independent station certainly 
au matter of contract between the broadcasting network and _ the 
advertiser or sponsor of the program ¢ 

Mr. Brown. That isn’t the thing that is preventing the broadcast 

Mr. Dottiver. What is is? 

Mr. Brown. The Communications Act as it is now interpreted. 
The interpretation of that clause prevents the rebroadcasting, ar 
yet legislative history on the clause back to the act of 1927 indicates 
that it was the intent of Congress that where a station paid a lot of 
money to prepare and produce a program, as a program from that 
station, that another station shouldn't rebroadcast it without getting 
permission from that station, and that is what the intent of Congress 
astothelaw was. But that isn’t the present interpretation of the law. 
In those days the station paid the money to produce and prepare the 
program. ‘That was in 1927 before the formation of the networks. 

Now, when they formed the networks the station ceased to be the 
person that had the property right in the program, and they ceased 
to pay the talent cost, and the sponsors paid it. Now, the sponsor 
should have a right to say what stations his program goes on because 
he owns the property right in the program himself, and there should 
be no contract with the networks to prevent the sponsor from broad 
casting his program wherever he wants. That would be a furthe: 
restraint of trade on the part of the networks if they attempted to 
get a contract from the sponsor. 

Mr. Cartyte. What you are speaking of, Mr. Brown, is a question 
of contract, after all. Because the sponsor could enter into a contract 
with the station that it could be rebroadeast. Isn’t that true? 

Mr. Brown. That is not true, and I will tell you why. 

Mr. Cartyie. You know that the sponsor who financed the progran 
could have a contract with the station that first broadcast it, we will 
say, that the program could be rebroadcast. 

Mr. Brown. Ordinarily that would be true, and ordinarily the 
man that was spending his money would have the right to dictate 
what is done with his programs, but that isn’t true in network broad 
casting. The sponsor wants to obtain a certain period of time. The 
network says, “If you want this particular time, you take this unde 
my conditions,” and, in other words, the network puts restrictive 
pi ovisions on the sponsor. 

Mr. Caruyie. They have contracted with each other, have they 
not? That is, the sponsor and the radio station have entered into a 
contract ¢ 

Mr. Brown. Much to the displeasure of the sponsor, and because 
the sponsor can’t de a thing about it. The sponsor didn’t want to 
enter into that contract but the provisions of the communications act 
force him to enter into a contract that he doesn’t want to enter into. 
The provisions of the network broadcasting are such that the sponsor 
either agrees to what the network says or he does not buy any radio 
time. In fact, it has gotten so serious that a sponsor through his 
agency will produce a radio program and go to the network and say, 
“Look, I want to pnt this radio program on your network at this cer 
tain time that is open.” And the network says, “Oh, no, you ean’t 
put that program on, you are going to put the program on we have to 
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© sell you and if you don’t use this program you cannot have the time 


on the network you desire.” tiie 
Mr. Cartyie. You contend, then, that the Commission prevents the 


parties from contracting in accordance with their own wishes. 


Mr. Brown. The present Communications Act allows the networks 


} by misinterpretation of the act—and when I say misinterpretation it 


Me SLI 


is actually misinterpretation as far as the intent of Congress is con- 


cerned—because legislative history shows that it was the intent of 
Congress that the person that paid the large sums of money should 


» be the one to determine where his program is broadcast or rebroadeast, 


P and now that happens to be the sponsor where in 1927 it happened to 


be the radio station which paid for that individual program. 

Mr. Dotuiver. Mr. Brown, I will be through in just a moment, but 
[ wanted to ask a question. You alluded in your latter part of the 
statement to section 10, which I think appears on page 16 of the bill, 
S.658. Isthat correct ? 

Mr. Brown. That is correct, sir. 

Mr. Douuiver. You perhaps did not know that in the proposals 
made, the substitute proposals made by the Federal Communications 
Commission, that entire section is deleted. That is on page 21 of the 
committee print. 

Mr. Brown. Then I strictly support the Commission’s proposal in 
that regard. 

Mr. Dotuiver. Thank you very much. That is all. 

Mr. Brown. As I understand it, the Commission does not want 
section 10, but wants to delete it entirely from the bill. That is the 
idea. 

Mr. Dotutver. The Commission wants to leave the law the way it 
is now, which is what you are advocating. 

Mr. Brown. That would be deleting this section 10, deleting the 
amendment, and I am very much in favor of that and support the 
Commission’s action. 

Mr. Wotverton. Mr. Chairman, I would like to ask a question before 
we adjourn, of Mr. Wayne Coy. 

The Cirerk. Mr. Coy is not here. 


STATEMENT OF RICHARD SOLOMON, LEGAL DIVISION, FEDERAL 
COMMUNICATIONS COMMISSION, WASHINGTON, D. C. 


Mr. Soromon. Is there something that I could help you with? 

Mr. Wouverton. What I would like to know is whether Mr. Coy 
will present the unanimous opinion of the Commission, or whether 
there are divergent opinions in the Commission on any of these ques- 
tions, and if so, whether those views will be brought to the attention 
of the committee. 

Mr. Sotomon. Yes, sir: he will not speak the unanimous opinion of 
the Commission, because on some matters there is not unanimity, but 
he will indicate where there is no unanimity and what the other 
positions are. 

Mr. Worverron. Is it the intention of the Commission to bring to 
the attention of this committee the views of those who are in opposi- 
tion, by testimony or merely by reference to their divergent views by 


Mr. ¢ ‘ON ¢ 
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Mr. Sotomon. It is the intention of the Commission to bring their 
views to the committee’s attention, and all the Commissioners thi 
have divergent views will be willing to testify in person if the co 
mittee so wishes. 

Mr. Wotverton. Now, the other question I would Like to ask, M: 
Chairman, is whether the arrangements have been made for the J ustic: 
Department to testify with respect to their opinions on this bill, wit 
particular reference to the matters that our attention is directed t 
by the present witness. 

The CuarrmMan. There is no specific evidence of it. 

The CLerx. They received the same notice that all the other depa: 
ments received, they will stand upon their report and have a man 
sitting here to answer questions if the committee desires to ask any. 

Mr. Wotverrton. In view of the importance of the question that has 
been raised by this witness, and the fact that the Justice Departmen: 
is in accord with the views he has expressed, and have set them fort! 
in the letter which they have addressed to this committee, I would 
think that it might be a matter that members of the committee would 
want to inquire into. Is there a Department of Justice representative 
here? I hear no response. 

Mr. Chairman, I suggest that the clerk be requested to communicate 
with the Justice Department to the end that they have a representative 
before the committee. 

The CuatrmMan. We will do that. 

At this point we will adjourn so as to start with Mr. Coy the first 
thing in the morning. We will recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 12 noon, the committee recessed until 10 a. m, 
Friday, April 6, 1951.) 
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FRIDAY, APRIL 6, 1951 


House or RepresENTATIVES, 
COMMITTEE ON INTERSTATE AND ForriGN COMMERCE, 
Washington, D.C. 


The committee met at 10 a. m., for further consideration of 5S. 658, 


>the Honorable Robert Crosser (chairman) presiding. 


The Cuamrman. The committee will come to order. Due to the 
fact that the House is meeting at 11 o’clock today, we do not want to 


' lose any time, as we would like to hear Mr. Coy. 


Before Mr. Coy takes the stand, Mr. Heselton wants to ask a few 
questions of Mr. Brown. 


STATEMENT OF GORDON BROWN, ROCHESTER, N. Y.—Resumed 


Mr. Hesevron. The line of questions I want to ask will only take 
2 or 3 minutes, Mr, Chairman. 

Mr. Brown, I was left somewhat confused by your testimony yes- 
terday, particularly your answer to Mr. Dolliver’s question with ref- 
erence to being able to get programs from a network. I do not want 
to go over what you said yesterday about alleged discriminations y 
but, basically, all of that is handled by contract. Is it not‘ 

Mr. Brown. It is basically based on a contract between myself and 
a sponsor who is willing to give me a contract for me to rebroadcast 
his program. 

Mr. Hesetron. I do not want to retrace what you said yesterday. 
Do you wish to leave with us the impression that the sponsors, gen- 
erally speaking, are dissatisfied with their ability to dispose of their 
programs ¢ 

Mr. Brown. I find that the sponsor, in dealing with a network, is 
dealing with a monopoly which dictates to the sponsor what he shall 
do with his own program and when and where he shall broadcast his 
program. 

Mr. Hesevron. I want to find out whether you want to leave the 
impression that any of the sponsors are complaining about the situ- 
ation that exists ? 

Mr. Brown. Yes, sir; lots of them have. . 

Mr. Hesevron. Give us the names of some of them. 

Mr. Brown. Well, some years ago the Allis-Chalmers Co. 

Mr. Hesevron. Have they recently complained ? 

Mr. Brown. The Allis-Chalmers Co. gave me an order, for me to 
broadcast their Boston Symphony program on WSAY. I had a bona 
fide order from Allis-Chalmers Co. and the agency for that broadcast, 
but the network would not feed WSAY the Allis-Chalmers program. 
More recently, I talked to the Pabst Brewing Co., which had a pro- 
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gram which they wanted WSAY to carry and which the local 
work affiliated outlet would not carry because it was a beer prograi 
The local outlet refuses to carry beer programs. The network als: 
prevented WSAY from dealing with Pabst on this program. 

Mr. Hesevron. For the benefit of the record, may I suggest that 
you prepare a brief summary of the complaints that have come to you 
attention and forward them to the committee for its consideration as 
to whether the summary should be included in the hearings. 

Mr. Brown. Yes. I should explain also that, in divulging the 
names of these sponsors to the networks, I have found th: aut the net 
works went to the sponsors’ agencies and told the sponsors’ agencies, 
“Now, listen, let us not have any rebroadcasting of your sponsors’ 
programs. Otherwise, we may not give you desirable time clearance 
on the network for programs for your other chents.” When I divulge 
the name of a sponsor to the network, from that time on the sponsor is 
put under pressure by the network and I have lost the sponsor. Hi 
is put under terrific pressure by the networks. The network puts 
pressure on the sponsor's agency, and then I lose the account with the 
sponsor. Section 507 of the proposed bill H. R. 73 proposes to elim 
nate this coercive practice of the networks. [Copy attached as 
exhibit 5. | 

Mr. Hesevron. You can submit whatever information you have to 
the chairman, and I think he will determine whether or not it is 
proper to put it into the record, but I think the committee ought to 
have it. 

Mr. Brown. I can probably give you 25 or 30 pertinent cases 
where my salesmen went out and showed that they could get an orde: 
for such broadcasts but WSAY was prevented from broadcasting 
hese — programs by the restraint-of-trade practices of the 
hetwor 

The Cuarrman. When the matter is prepared, submit it to me first. 

Mr. Brown. Yes. sir: I shall do that. 

Mr. Hesevron. Turning to this final subject. Mr. Brown, I was not 
clear as to your comment with reference to what I thought were the 
provisions of section 5 in the committee print, that is, at page 11. 
You told Mr. Dolliver you were referring to another section. In an) 
event, one of the four purposes of this legislation, as I understand it, 
is to separate the prosecutory and judicial functions of the FCC 
as to guarantee, as far as possible, fairness in judgment and decisions. 
Irrespective of whether you agree with that or not, what I want to 
know is this: Is your testimony addressed to that particular provision 
in the bill which I understood you to complain of ¢ 

Mr. Brown. I had complaints on two sections. One, I believe, was 
section 10, which left out the punishment of the networks in case of 
their violation of the antitrust laws, and the other just happened to 
be something that came fo my attention rather quickly yesterday, 
and that was the fact that an examiner made a decision in a particulai 
hearing, and the legal counsel of the Commission made an exception 
to the examiner’s decision; and it just appeared to me that, if the 
Commissioners themselves are not free to consult with the Legal 
Division of the Commission, yqu are going to find that when a decision 
comes out of an examiner the lig al staff of the Commission is going to 
object to it, and it is going to make these complications more “compli 
cated, rather than more simple. 
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Mr. Hesevron. You are addressing yourself, in part, to the provi- 
sions of section 5¢ 

Mr. Brown. I take it that that is the section that restricts the 
Commission in their procedure of talking with their legal counsel; 
pes. ; “ar? 
» Mr. Hesevron. Do you contend that in contested adjudicatory 
proceedings members of the staff who investigate and try a case before 
Mn examiner do occupy an adversary position ¢ 
i Mr. Brown. I just merely take the position that 1 want to see the 
Wommission have as simple processes as possible. 
© Mr. Heserton. No; that is not answering my question, Mr. Brown. 
"I wish you would address yourself to the question, which is: Do you 
think that in that case, a contested case, that a member of the statf 
whose primary job is to investigate and try the case before an examiner 
Bs occupying an adversary position with reference to the decision of 
Mhat case ¢ 
> Mr. Brown. I would not know; it would depend on what the case 
Pwas, and what the attorney’s make-up was on the case. 

Mr. Hesevron. You would have a pretty loose procedure if you 
could not determine whether he was in an adversary position and 
should not be participating in developing the decision. I might add 
that is already a part of the Commission’s rule. 

The Cuamman. Mr. Heselton, will you suspend for just a minute # 

Mr. Hesevron. I am through, Mr. Chairman. 

The Cuarmman. We have with us this morning a group of young 
folks from the Washington and Lee High School. I understand that 
they are studying government. They are probably in the right place 
when they come to the Interstate Commerce Committee's proceedings. 
We are delighted to have you here this morning; and, if we can be 
of any assistance, please let us know. 

That is all, Mr. Brown. 

Mr. O'Hara. Mr. Chairman, in fairness to the witness, I do not 
think he had an opportunity to answer the question. 

Mr. Brown. The thing that I want to bring to the attention of the 
committee is that I do not think in any legislation the committee ought 
sto put restrictions upon the Commission as to what they think is the 


) proper way of expediting an application. 


I think that, when you formed the Commission in the original act 
of 1927, you put confidence in that Commission, and I think they 
can properly handle the situation. ; 

Now, as a background of what I talked over yesterday, I want to 
point out one thing to clarify the situation on rebroadcasting, which I 

Pthink will help the committee in tracing this network restraint of 
rebroadcasting down. I made a rather exhaustive legislative history 
survey of the Communications Act of 1934 and the Communications 
Act of 1927 or the Radio Act of 1927. 

I found that the rule of the Commission relating to rebroadcasting 
is 5.191 (d). 

That same rule, or a similar rule. appears in the Communications 
Act of 1934 as section 325 (a). Now, I found that rule 325 (a) of 
the Communications Act of 1934 was practically lifted verbatim from 
the old Radio Act of away back in 1927, and I find that that section 
on rebroadcasting in the act of 1927 was known as section 28, and on 
the photostat which you have here before you, exhibit 1—A, which is 
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page 2880 of the Congressional Record for February 3, I believe back 
in the year 1927, we have the explanation of Congress as to what was 
intended by the rebroadcasting rule which we now know as Commis 
sion Rule 3.191 (d), and I think the words of Senator Dill might be 
noted in the record as shown on this page 2880 of the Congression:| 
Record, which describes section 28 as— 

providing that no person, firm. or corporation shall rebroadcast the materi 
broadcast by a station without that station’s consent. It is, I think, a ver 
necessary provision. Otherwise, we would have a broadcasting station spending 
a large amount of money to prepare and present a program as a program fro: 
that station, and then under the modern methods of rebroadcasting it could be 
picked up and broadcast from other stations, and particularly over the wired 
wireless, and money charged for listening to it. The provision referred to does 
not prevent rebroadcasting, but it does require those who would rebroadcast | 
get permission from the original broadcaster— 

which in present-day broadcasting is the sponsor of the radio program. 

Now, it is quite apparent from the intent of Congress in this original 
section 28, which we now call the rebroadcasting rule of the Commis 
sion, that it was the intent of Congress that where a person or sponso) 
paid a large sum of money to prepare the program of that person o: 
sponsor, that they, the program sponsor, be the ones who the station 
should have to ask for permission to rebroadcast that person’s o1 
sponsor's program. In other words, it is quite clear that Congress in- 
tended that the person who allows his program to be rebroadcast 
should be the person who paid the money for preparing the program. 
In the case of a commercial program, this person is the sponsor, not 
the radio station which is hired by the sponsor to broadcast it. 

Now, the person who pays the money for the program in a radio 
network broadcast and the person whose program I want to rebroad 
cast 1s the sponsor, and it is quite clear from this section of the Con 
gressional Record that it was the intent of Congress that the sponsor 
be the one to allow the rebroadcasting of his own program for which he 
paid his money. It happens that that is not what is going on in the 
present operation of the radio-broadcasting field because on Form 2». 
which is exhibit 1-C of the material I have given you, I have the type 
of request made by me which I have sent to all of the network-owned 
and operated stations requesting their permission to rebroadcast the 
programs which are owned by sponsors, and I have been refused this 
permission by the networks as shown here on exhibit 1-C. 

Here we find a situation of where a sponsor is willing to negotiate 
and give me a contract for his program, and we find that sponsor is 
prevented from broadcasting his own program over my station be 
cause of a misinterpretation of the intent of Congress, as I said before. 
and that is one thing that I hope the committee will take serious note 
of to correct. H. R. 10 would be a proper amendment to this bill to 
correct any further misinterpretion of the intent of Congress. H. R. 
10 is exhibit 6. 

There are other portions of the Congressional Record which I wil! 
not talk about now, but I think on the second page, exhibit 1—B, page 
88) of this Congressional Record of February 3, 1927, you will find 

1 lot about monopoly in radio, and what Congress intended to do 
sdiow it in the passage of the original Radio Act. We have monopoly 
in radio now, and I think that C ongress will have to review its origi- 
nal intent. That is shown on page 2881, and I would like to have the 
Commission, and particularly this committee, see to it that there is 
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no further monoply or restraint of trade practices conducted by the 
networks in the broadcasting field. A careful study of this page of 
the Congressional Record by this committee will show that the pre- 
dictions of monopoly and restraint of trade by the networks have 
come true. These practices must be stopped now. 

In the hearing before the Senate in which I testified, I talked this 
whole situation over with Senator McFarland, and Senator McFar- 
land said this: 

Mr. Brown, I will say this to you in frankness: that I think your proposition 
of allowing the Commission to go into these questions on their own, in the first 
instance, makes more sense than having them go into them after the court has 
refused to revoke a license. 

In that statement Senator McFarland agreed with my position on 
this matter: that the networks should be regulated direct by the FCC. 

Prviously to that, he asked me whether [ had an amendment to his 
bill, and I had not prepared such an amendment at that time. 

However, I think that, if this ae oy will consider Congressman 
Sheppard’s bills, H. R. 73 and H. R. 10, they can complete the bill 
S. 658 along the lines needa’ to by Mr McFarland as expressed by 
Senator McFarland and myself in the hearing in the Senate. 

Mr. Worvertron. Those bill you have just referred to have been 
referred to this committee, have they not / 

Mr. Brown. Yes; I think so; and they should be considered with 
this bill by this Committee of the House so that proper consideration 
will be given it when it reaches the Senate. I wish at this time to 
include into the record the exhibits mentioned above in today’s 
testimony. 

Exhibit No. 1. Photostat copies of the Congressional Record, pages 2880 and 
2881, dated February 3, 1927. 

Exhibit No. 2. Speech made in Congress by Hon. Harry R. Sheppard, dated 
July 20, 1950, entitled “Radio Network Monopolies.” 

Exhibit No. 3. Speech made in Congress by Hon. Harry R. Sheppard, dated 
January 15, 1951, entitled “Radio Chain Monopolies Strangulate Our Only 
Defense Mass Communications System.” 

Exhibit No. 4. Speech made in Congress by Mon. Harry R. Sheppard, dated 
April 4, 1951, entitled “Radio Network Monopoly Suppresses Broadcasting of 
Kefauver Crime ea Hearings.” 

Exhibit No. 5. H. R. 73, to amend the Communications Act of 1934 (formerly 
H. R. 7310). 

Exhibit No. 6. H. R. 10, to amend the Communications Act of 1934. 

(Note.—The exhibits referred to above have been placed in the files for 
study by the committee. ) 

Mr. Brown. I think it is imperative that this committee give serious 
consideration to the speeches of Hon. Harry R. Sheppard as shown in 
exhibits No. 2, 3, and 4, particularly in view of the fact that I have 
just learned from the Federal Communications Commission that the 
latest report is that, in 1950, 432 A. M. radio stations operated in the 
red, and 44 stations ceased operations or gave up their broadcasting 
permits, most of these because of the stations’ inability to sustain 
further losses. In 1949, 684 A. M. radio stations out of 2,009, or over 
34 percent, operated in the red, and 69 stations were forced to give up 
their broadcasting permits. Federal Communications Commission 
reports show that practically 100 percent of the F. M. radio stations 
are losing money. Let us not worry over insignificant situations when 
radio-station failures, radio-network monopoly, and restraint of trade 
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are glaring us in the face. Let us not lock the barn after the horse is 
stolen. 

In weighing the testimony before this committee by the Nationa! 
Association of Radio-Television Broadcasters, or of those whom this 
association may have enticed to testify here, I urgently request that 
this committee carefully read the third column of the first page of 
exhibit No. 2. 

As can be seen from this portion of the exhibit, the National Asso 
ciation of Radio-Television Broadcasters are dominated by the net 
works and are more interested in suppressing information which would 
encourage licensing of the networks and lessoning the regulation of 
its hundreds of member network-affiliated stations than they are 
interested in the well-being of its members. 

I beg that exhibits 2, 3, and 4 be carefully read by this committee 
and I also wish to testify that I can vouch for every word in these 
exhibits by virtue of my own knowledge. 

(Nore.—A further statement by Mr. Brown was later received and inserted 
at the end of the hearings. ) 


The CHarrMan. Mr. Coy. 


STATEMENT OF HON. WAYNE COY, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION, WASHINGTON, D. C. 


Mr. Coy. Mr. Chairman, my name is Wayne Coy. I am Chairman 
of the Federal Communications Commission. I am appearing here 
today at the invitation of the committee to testify with respect to 
S. 658, a bill to amend the Communications Act of 1934 which was 
passed by the Senate on February 5, 1951. 

As you gentlemen are undoubtedly aware, except for four minor 
amendments, which I shall discuss shortly, S. 658 is identical with 
S. 1973 which passed the Senate during the Eighty-first Congress and 
on which this committee held extensive hearings last August. At that 
time, speaking on behalf of the Federal Communications Commission, 
I presented a detailed analysis of the bill running to some 74 pages. 
Since the present bill, which you are considering, is substantially 
identical with the one to which these comments were directed, my pre 
vious testimony is, in large part, still applicable. I should like to have 
my previous testimony on S. 1973 incorporated into the record of the 
hearings on the present bill. However, in view of the fact that a 
large number of you gentlemen patiently sat through my extensive 
testimony last August, I don’t wish to bore you by repeating it word 
for word at this time. On the other hand, I recognize that there are 
a number of new members of the committee who are necessarily less 
familiar with the provisions of the bill and the Commission’s position 
thereon. Since we consider the bill to be a significant one, the passage 
of which in its present form would make substantial changes in both 
the procedural and substantive provisions of the Communications Act, 
I do not wish to confine the Commission’s position merely to bringing 
up to date my previous testimony. Therefore, I should like to adopt 
a kind of a compromise under which I shall not attempt to present a 
detailed section-by-section, line-by-line analysis such as that contained 
in my testimony of last August, but will, in addition to discussing the 
new provisions of the bill and other proposals with respect. to which 
we have additional comments, spend some time in discussing some of 





yr’se is 


tional 
n this 
t that 


ge of 


Asso 
P net 
vould 
on of 
V are 


nittee 
these 


iserted 


cOM- 


rman 
- here 
act to 
1 was 


ninor 
with 
Ss and 
t that 
ssion, 
ages. 
tially 
; pre 
have 
»f the 
hat a 
nsive 
word 
‘e are 
V less 
sition 
ssage 
both 
; Act, 
wing 
idopt 
ent a 
nined 
g the 
vhich 
ne of 


s 
. 
4 
4 


or Na ee ene 


AMENDING COMMUNICATIONS ACT, 1934 63 


the more significant provisions of the bill to which the Commission 
believes you gentlemen should direct your special attention in con- 
sidering this important piece of legislation. 

I realize that any such method of presentation may inevitably give 
a somewhat false impression of the Commission’s over-all position with 
respect to the bill. For, in focusing attention upon certain critical 
provisions of the bill which the Commission believes either should be 
amended or not adopted, the fact that the Commission is in agreement 
with or does not object to a number of other provisions of the bill may 
tend to be overlooked. With respect to this possibility, I can only 
say that any such impression which might be received is not intended 
> and that the full position of the Commission on the bill can only be 
* secured by examining our more detailed comments as well as the re- 
marks which I shall make today. 

Before discussing any of the specific provisions of the bill, I should 
like first to consider briefly the four respects in which this bill differs 
from $8. 1973. In this discussion and throughout the rest of my re- 
marks, I shall, for the convenience of the committee, refer to the appli- 
‘able pages of the committee print of March 21, 1951, which contains 
/ a comparison between S. 658 as passed by the Senate and as it is pro- 
» posed to be amended by the Commission. 

The first of the four changes which have been made in the proposed 
‘legislation since it was before this committee last August is the 
inclusion of the words appearing on lines 5 and 6 of page 4 of the 
committee print which would provide that the annual salary of the 
personal legal or professional assistant, which the bill would author- 
' 1ze each Commissioner to employ, would be fixed by that Commissioner 
in an amount not to exceed $10,000. The previous version of the bill 
provided for such an assistant at a salary of up to $10,000 but did not 
expressly state that the assistant’s salary should be fixed by the indi- 
vidual Commissioners. As you will note by examination of section 4 
of the comparative print, the Commission’s proposal does not incorpo- 
rate this provision either in its previous or amended forms. The reason 
for this is that, while the Commission is in favor of authorizing each 
Commissioner to appoint and prescribe the duties of a professional 
assistant, we believe these persons, like all other top staff personnel 
appointed by the Commission as a whole, should be subject to the pro- 
‘visions of the Classification Act of 1949 which establishes a uniform 
» pay schedule for like work throughout the Federal Government. In 
line with these views, we have proposed to strike from the bill all 
references to specific salaries for any position. We have found that 
such statutory salary standards inevitably become out of date and we 
, are perfectly willing to have the salary schedules for Commission per- 
‘sonnel integrated into the normal provisions of the general Classifi- 

cation Act. However, if this committee should disagree with the Com- 
} mission on this matter and believes that the various top staff jobs 
) specifically mentioned in section 4 (b) of the bill should not be subject 
) to the Classification Act of 1949, then the Commission would, of course, 
' have no objection to providing that the salaries of the Commissioners’ 
assistants be fixed by them up to the maximum salary specified in the 
bill. 
A second change which has been incorporated into the bill relates 
to the provision of section 4 of S. 658, appearing on lines 12 to 22 of 
|page 4 of the comparative print, which prohibits any of the top staff 
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officials, whom the Commission would be authorized to appoint with- 
out regard to the civil-service laws, from representing any person 
before the Commission in a professional capacity for a period of | 
year subsequent to the cessation, for any reason, of their employment 
with the Commission. This proposal has been changed by adding 
to the list of top staff officers who would be affected thereby “the chief 
of each integrated division and his assistant.’ 

The Commission believes that the chiefs of the various integrated 
divisions, or bureaus (as they are called under standard Government- 
wide nomenclature), and their principal assistants should clearly be 
among those staff officers which the Commission should have ful 
freedom to appoint without regard to the civil-service laws. We 
would, therefore, include such staff officers (as the pending bill does 
not), among the others enumerated on lines 20 to 23 of page 3 of the 
comparative print. We do not believe, however, that the suggested 
limitation on the employment of the top staff officers subsequent to 
their leaving the Commission, or the similar restriction on employ- 
ment of Commissioners leaving before the completion of their ap- 
pointed term of office, which appears at lines 4 to 15 of page 3 of th 
committee print, is either wise or practical. We recognize, of course, 
that these provisions have, as their worthy objective, ‘the aim of pre- 
venting improper influence, in the form of prospective employment, 
from playing a part in the Commission’s functions. We feel strongly. 
however, that no such special legislation is necessary and that the 
particular proposal would almost certainly prove to be more harmful 
than helpful. 

It should be noted that the law already provides that the Commis- 
sioners and all the members of its staff may not, during the period of 
their association with the Commission, engage in any other business or 
profession which is in any way inconsistent with or related to thei i 
Commission activities. And by section 1.715 (a) of the Commission’s 
Rules it is expressly provided that— 

No member, officer, or employee of the Commission shall, within 2 years after 
his service with the Commission is terminated, appear as attorney before the 
Commission in any cause or application which he has handled or passed upon 
while in the service of the Commission, 

Such restrictions are quite proper and yet in no substantial manner 
interfere with the proper functioning of the agency. But the pro- 
posal in the present bill goes far beyond this, and would prevent Com- 
missioners or top staff personnel from representing anyone in any 
matter before the Commission during the year after they leave the 
Commission’s employ, even though they had no previous connection 
with that person and never worked on any problem relating to that 
matter while they served with the Commission. The result would 
inevitably make it even harder than it is now to secure competent 
trained personnel to take the important top Commission jobs. In 
addition to working at Government salary rates, -which I think we 
can agree are substantially less than first-rate men could be expected 
to receive in private life, they would know that if for any reason 
it became necessary for them to leave eigen gs service, they would 
be seriously limited for at least a year’s period in putting their spe 
cialized knowledge and competence to work in earning a livelihood. 
I sincerely believe that the proposal is, in reality, a prescription for 
bureaucratic mediocrity. 
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I don’t want to labor the point, which I have dealt with in more 
gp cet: iil at pages 5 to 8, and 10, of my previous testimony. But we do 
) want to add that, if there is a problem here which requires legislative 
bs § colution, it is clearly one of general applicability throughout the Gov- 
ernment and is not confined to the Commission. Thus, while we do 
Snot wish to imply that we necessarily concur in the provisions of that 
) proposal, we believe that the W alter bill, H. R. 405, now pending 
P before the House Judiciary Committee, which would apply the same 
* standards with respect to post-Government employment to all agen- 
H cies of the Federal Governmment, provides a much fairer and more 
logic ‘al approach to the problem than any effort to single out this 
Fe Page ney for special treatment. In this respect, it might be of interest 
© to the committee to know that since the beginning of 1948, no Com- 
§ missioner has resigned before the end of his term. and only three of 
4 ‘the top members of our staff who would be affected by this legislation 
© have left ouremployment. I think it is quite clear that this turn-over 
g ate of less than one man per year is not indicative of any specially 
critical problem which would warrant the hasty enactment of special 
2 B legisl: ition applicable solely to the Commission. 
» The other two respects in which S. 658 differs from S. 1973 of the 
» Eighty-first Congress may be briefly noted. A provision, appearing 
fon lines 15-17 of page 9 of the committee print has been added, mak- 
ing clear that all Commissioners may present minority or supple- 
mentary views in legislative reports. This is the practice which the 
Commission has invariably followed, and there is no objection to 
writing it into the law. The proposed revision to section 308 (a) 
of the existing act appearing on pages 15 and 16 of the committee 
' print has also been changed to provide that licenses can be issued, 
even in the absence of a written application therefor, during national 
emergencies declared by Congress as well as those proclaimed by the 
President. This amendment also is clearly desirable and has been 
incorporated into the Commission’s proposed revision. 

The various changes in the Communications Act proposed in the 
bill can be roughly divided into three general categories : Those which 
deal primarily with internal Commission organization, those which 
concern procedure to be followed before the Commission and the courts 
and those which would change in some degree or manner the substan- 
) tive criteria to be considered by the Commission in applying the 
statutory licensing standard of the “public interest, convenience, or 
necessity.” I should like to discuss briefly the major provisions under 
each of these categories, starting with the organizational provisions, 
which are largely contained in sections 4, 5, and 17 of the bill. 
| Under the category of internal organizational amendments, the 
» bill would require the Commission to reorganize its staff through the 

establishment of functional divisions or bureaus operating along the 
lines of the Commission’s principal fields of activity; it proposes cer- 
} tain restrictions against consultation of the Commission with the 
) staff; and it would require that in the processing of radio station 
applications, the Commission would set up inte rnal procedures de- 
signed to meet a specified statutory time schedule for completion of 
action on such applications and report to Congress all cases where 
such a schedule cannot be met. 
+ As far as the plan to reorganize the Commission into integral func- 
tional bureaus, as set forth on page 10 of the committee print, Is con- 
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cerned, all of the Commissioners are in favor or adopting just such an 
organizational plan, though Miss Hennock, a member of the Commis- 
sion, does not believe that this or any other type of Commission orga)ii- 
zation should be fixed by statute. As you may know we are already 
the process of taking such action on our own initiative. We have 
established integrated Common Carrier and Safety and Special Se: 
ices Bureaus and a management survey looking toward the establish- 
ment of a similar functional bureau to handle the broadcasting act iy- 
ities of the Commission is nearing completion. In fact, we have pro- 
gressed so well that I should like to suggest a modification be mace 
in my previous statement and in the Commission’s proposed revision 
of the bill which you have before you. For I don’t think we need any 
longer say that it would take 12 months after the enactment of this bil! 
for us to complete our reorganization, and I would suggest therefore 
that you might wish to substitute the word “six” for the word “twelve” 
appearing in italics on line 6 of page 10 of the comparative print. 

All the Commissioners, except Commissioner Jones, find very se- 
rious objections in the provisions of sections 5 and 17 of the bill. 
Taken together, these provisions would in effect set the Commission 
up as a kind of administrative court in all adjudicatory proceedings 
and possibly in rule-making proceedings as well. In the conduct of 
such proceedings the bill would require that the Commissioners be cut 
off from consultation not only with those members of its staff engaged 
in the prosecutory or investigatory activities in such proceedings but 
from all other members of the Commission staff other than the Com- 
missioner’s professional assistant. Commissioner Jones has set forth 
his views in support of these provisions in two statements which are 
attached to my previous testimony. He has asked me to state that he 
will be glad to appear before the committee to present his views in 
person if the committee so desires, 

Mr. O’Hara. Mr. Chairman, at that point, may I interrupt the wit- 
ness? If view of the statement made by Mr. Coy, I respectfully re- 
quest that we hear from our former colleague, Mr. Jones, about his 
viewpoint. 

The Cuarman. Yes. 

Mr. Coy. In fairness to Mr. Jones, he said if you wished him to 
come up he will come at the convenience of the committee. If you care 
to tell me when you want him I shall be glad to give him that message. 

The Cuatrman, All right. 

Mr. Coy. The remainder of the Commission is firmly convinced that 
the proposal is both unsound and unnecessary. It is unsound becaus: 
it is premised upon the fallacious assumption that the functions of the 
Commission are so like those of a court of law that its procedures 
should be conformed in practically all respects to those of courts. I 
is unnecessary because under the procedures placed into effect by tl: 
Commission many months ago, every necessary safeguard to assure th 
fullest measure of fairness to outside parties in Commission proceed 
ings has already been provided by the Commission, indeed to an extent 
going beyond the requirements on this score established for all admin 
istrative agencies under the provisions of the Administrative Proce 
dure Act. Without going into the detail which I devoted to this mat- 
ter in my previous testimony (which appears on pp. 20-30 of that testi 
mony, and which I hope you gentlemen will find time to read) , I should 
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like to outline briefly the reasons why we feel so strongly that this 


' proposal is particularly unfortunate. 
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The Cu ae AN. You say particularly unfortunate? 
Mr. Coy. Yes. As far as we can determine, the effort to place the 
Commissioners in a kind of isolation ward and is based upon the 
calumny, all too often repeated, that the Commissioners are unduly in- 
fluenced by the Commission st: aff, and that this staff is in turn preju- 
diced and ‘irresponsible. I should like to say categorically that these 
assertions, or rather insinuations, are completely ‘unfounded, These 
attacks on the Commission’s staff are, in reé lity, attacks upon the in- 
tegrity and ability of the Commissioners. If the members of the Com- 
mission are not doing an honest job, as I think we are, then you should 
get new Commissioners. But you aren’t going to bet a better Commis- 


' sion by needlessly cutting off the Commissioners from the people upon 


whom they must rely in order to arrive at the informed and intelligent 
judgments which the parties involved, as well as the public, are en- 
titled to expect. On the contrary, any such procedure is, we believe 
certain to reduce substantially the Commission’s efficiency and its over- 
all effectiveness. 

Let me make myself clear. We are all agreed that in contested ad- 
judicatory proc eedings those members of the Commission’s staff wha 
process, investigate, or try the case before an examiner, do occupy ta 
a certain extent, at least, an adversary position. It is, therefore, ode is. 
able, if for no other reason than to allay suspicion, to provide that. 
such members of the Commission’s staff—who would be in the func- 
tional bureaus provided for in this bill—should not participate in the 
Commission’s decisional process in such proceedings except through 
the filing of the record of proposed findings and conclusions, of ex- 
ceptions to an examiner’s initial decision, and by participating in oral 
argument before the Commission. To this extent we are in complete 
agreement with the bill’s separation-of-functions theory; we so pro- 
vide in the Commission’s rules at present, and, it should be noted, in 
so doing go considerably beyond the general requirements of the Ad- 
ministrative Procedure Act. Moreover, we propose to spell this out 
in the law, as we have done in the language appearing in italics on lines 
9 to 16 of page 11 of the comparative print. What we object to is the 
fact that the bill does not stop here but would also prevent consulta- 
tion with the officials and personnel in the staff offices, that is, the 
offices of the chief engineer, general counsel, and chief accountant, and 
would even bar consultation with any other staff office set up as an 
advisory group to the Commission as a whole. The bill would achieve 
such a ban even though under the reorganized organizational set-up 
of the Commission which this bill requires and which is nearing con- 
summation by the Commission’s own actions, such member of the staff 
would have nothing to do with investigative or prosecutory activities 
in adjudicatory proceedings which the Commission is called upon to 
decide. Depriving the Commission of the opportunity of consulting 
with such pe ‘rsonnel in evaluating the conflicting and often highly 
technical claims of the adversary parties to the proceeding, would, in 
our opinion, stultify one of the prine ipal objectives of establishing a 
Communications Commission in the first place—the need for a special- 
ized body, capable of calling on imps irtial expert assistance, to decide 
the complicated and technical issues raised in the communications 
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field, and to formulate and maintain consistent and adequate. policies 
to safeguard the “public interest, convenience, and necessity.” 

Moreover, we think it is clear that this deficiency is not cured by the 
proposal to provide Commissioners with a single professional assistant 
with whom they may consult or by giving the entire Commission the 
assistance of a special review section, which, as provided for in the 
bill, could analyze but not consult, review but not advise, draft de 
cisions and reports but not recommend. 

Indeed the philosophy here appears to be that purity of judgment 
can be injected into the mind of a Commissioner by permitting him 
to consult only with a single professional assistant whom he himself 
appointed. Logically, if the judgment entails engineering, account- 
ing, and legal complexities, as they indisputably and invariably do 
in the Commission’s work, the Commissioner should have, rather than 
a single assistant, a group of personally appointed professional assist- 
ants providing all of these skills. The logics of this philosophy will 
then have taken us to an absurd organizational pattern consisting of 
seven separate groups of professional staffs in Commissioners’ offices, 
comparable but separate groups of professional staffs in the staff 
offices, and additional comparable but separate groups of professional] 
staffs in the integrated bureaus. Such a pattern could hardly be 
expected to lead to efficiency, let alone economy of operations. 

I should now like to turn my attention to the provision of section 
5 (d) of the bill appearing on page 14 of the comparative print which 
would establish time goals which the Commission would be expected 
to meet in processing radio applications. Specifically the timetable 
provided in the section would appear to contemplate a system in which 
all such applications would have to be processed and either granted or 
designated for hearing within 3 months, and all hearing cases would 
have to be finally decided within 6 months of the close of the hearing. 
Where this schedule could not be met, special reports would have to 
be made to Congress explaining the reason for the delay. 

It should be noted in passing that the provision, as presently written, 
is subject to another interpretation since Ye asks a “final decision” 
within 3 months from the original date of filing of any applica- 
tion. But since this is manifestly ean in hearing cases, we 
assume that it was merely intended, as I have suggested, that within 
such period the application would be either granted or designated for 
hearing. But the Commission’s real objections to this provision do 
not go to faulty draftsmanship. ‘The danger in the provision as we 
see it is that no legislative timetable can determine the amount of 
time it takes to decide a case; on the contrary, the time required for 
any application is necessarily a product of the total number of appli- 
cations to be processed and decided, the size of the Commission’s 
staff, and the complexity of the particular case or cases. Any attempt 
to set an arbitrary time limit, even as a goal or objective, can only 
result in giving both Congress and potential applicants false impres- 
sions as to the actual probabilities for completing action on any given 
application. We, of course, make every effort within the limitations 
of our manpower resources, and consistent with our important respon- 
sibilities to hold down to a minimum the time involved in processing 
and deciding applications. And we provide Congress with detailed 
statistics with respect to this matter in connection with our annual 
budget estimates and requests. Passage of this provision will not, in 
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our opinion, help to advance a single case a single day. It will, on 
the contrary, have several harmful effects : 

1. It will, as I have already indicated, give potential applicants a 
false and unrealistic idea as to when they can expect final Commis- 
sion action. 

2. It will tend to lead the Commission to ignore its other important 
functions, such as rule-making, continuing enforcement of the act and 
the Commission’s rules, and common carrier regulations, in an effort 
to comply with the statutory standards prescribed for application pro- 
cessing alone; and 

}. There would be a real danger that many applications, upon which 
comple te study would not be possible because of the inadequacy of the 
time limitation fixed by the proposed amendment, would be desig- 
nated for hearing where otherwise more thorough study of the appli- 
cation would result in a grant. The converse of this situation might 
also be true, namely, because of inadequate study, grants might be 
made of applications which more careful study would have shown 
should have gone to hearing. In many instances these grants might 
subsequently have to be set aside upon petitions for reconsideration 
filed by existing stations whose protected service areas would be inter- 
fered with by the grant and the end result of overhasty Commission 
action would merely be additional delay to the applicant. In other 
instances, however, the public would be the people who suffered to 
the extent that the scarce frequency assignments were given to unquali- 
fied or barely qualified applicants. 

4. It will, of course, add to the delay in processing applications to 
the extent that our limited staff will have to be engaged in writing 
continuing reports to Congress explaining failures to meet the estab- 
lished goals. 

I should like to turn now to the various procedural sanctions of 
the proposed bill. I do not wish to take time to discuss in detail the 
revised provisions for petition for rehearing—section 16, appearing 
at pages 37 to 38 of the comparative draft—or appeals from the Com- 
mission’s decisions—section 15, appearing on pages 30 to 37. In 
general, we approve of the proposed amendments, but have suggested 
certain changes and amendments which are set out in the compar- 
ative print and explained in detail on pages 61 to 68 of my testi- 
mony on 8S. 1973. I should like to point out, however, that since 
my testimony of last year Congress has passed the Hobbs bill—TIT. R. 
5487, Eighty-first Congress—which changes the procedures for han- 
dling the cases to be brought under the provisions of section 402 (a) 
of the act—which in general are cases involving challenges to Com- 
mission rule-making or to its regulation of common carriers under 
title II of the Communications Act. It is for this reason that the 
Commission proposes the changes in that section set out in lines 16 
to 24 of page 30, and lines 1 to 6 of page 31 of the comparative print. 

Turning to section 8 of the bill, we think that one of the most objec- 
tionable provisions of the entire bill is this proposed amendment to 
section 309 of the Communications Act. This is the section which 
would establish a “protest” procedure under which an existing station 
could demand and secure a hearing on any application for new or 
improved facilities, the grant of which might cause economic injury 
to it. And, in addition, the proposed section would further delay 
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final Commission action by providing that in no case could the Con 
mission designate an application for hea wing, presumably even whe re 
such hearing is required by a protest, unless it has first notified ‘ 
applicant in writing and given it an opportunity to reargue the issu 
why no hearing should be held. 

I think I might try to make a little more clear the Commission’ 
position in this matter. The burden of our present Communications 
Act is that there is a free competitive system of radio broadcasting 
established by this act. Broadcasting is clearly exempt from - 
common carrier provisions of the Communications Act of 1934, 
amended. Clearly the Commission has no right to control the charges 
made by any radio broadcasting station for any of the services which 
it renders. It is free enterprise as we know it and practice it here 
in the United States. 

The radio broadcasting industry prides itself upon the fact that it 
is a free enterprise system. But there is a curious thing about this 
protest section here. All of the people who are applicants for radio 
licenses are particularly emphatic that we must have a Nation-wide 
free enterprise system; that is, they are until they get a license to 
operate a radio station. And when they get a license to operate a 
radio station, they then begin to be interested in some limitation on 
the free enterprise system and support a protest rule. It makes a 
whale of a difference whether you are asking for a license or whether 
you already have one as to what kind of a view you have about the 
free enterprise system about which we pride ourselves so much in 
this country. 

It is clear that both of these proposed new requirements are squarely 
inconsistent with the endeavor in section 5 of the bill to accelerate 
Commission action on broadcasting applications. But there is, in our 
opinion, a much more serious defect in the protest rule. This pro 
posal is the ghost of one of several proposed amendments to the act 
initially brought forward in 1942, long before the passage of the 
Administrative Procedure Act, the adoption of the Commission’s pro 
cedural rules, or the clarification by the Supreme Court of the rights 
of parties to secure hearings where it is alleged that a proposed opera 
tion would interfere electric ally with their existing service in Federal 
Communications Commission v. National Broadcasting Co. (KOA) 
(319 U. S. 239), and Federal Communications Commission v. WIR, 
The Goodwill Station, Inc. (837 U.S. 265.) In view of the Supreme 
Court decision in the KOA case, the proposal is now totally unneces- 
sary to assure a hearing to stations who would receive interference 
from a proposed station within their protected contours. Its sole, 
but highly significant effect, would be to give existing stations a club 
by which they could delay, if not prevent, the establishment of com- 
peting stations. It is consequently fundamentally at variance with 
the basic philosophy of the Communications Act that the public in- 
terest in radio broadcasting would be served by competition between 
two or more stations competing for the attention of the listening or 
viewing public. Its adoption would inevitably cause serious delay in 
bringing adequate television service to the public in many communi- 
ties, for since existing stations could in every case demand a hearing 
on new applications for service, they could indefinitely delay the grant- 
ing of new stations even where no good reason exists for such delay 
and such new stations would eventually be granted. In other words, 
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Bike protest rule would turn a limited license to any one station into a 
) franchise for at least temporary monopoly operation during the period 
in which the useless hearing would be in progress. 

Our views with respect to section 11—that dealing with the admin- 
Fistrative sanctions available for the Commission’s use—are quite dif- 
"ferent. We are in complete agreement with the provisions of that 

section which would change the procedure which the Commission 

would follow in revocation proceedings and make this modified pro- 

cedure applicable to cease and desist orders; also we are in complete 
SH agreement with the effort in the bill to give the Commission inter- 

' mediate sanctions less stringent in nature than the power to revoke 
a license which along with criminal prosecution is the only method now 
available to the Commission for enforcing the law and the Commis- 
sion’s rules. §. 658 proposes to give the Commission authority to issue 
cease and desist orders. We think this will be useful in certain types of 
cases. However, our experience in recent years leads us to believe that 
cease and desist orders alone will not adequately take care of the 
problem. Therefore, we have recommended, in the series of amend- 
ments appearing on pages 21 through 27 of the committee print, that 
in addition to the authority to revoke a license or to issue cease and 
desist orders, the Commission should be authorized to suspend licenses 
for periods of up to 90 days or to impose reasonable fines for violation 
of the Act or the Commission’s rules. On the other hand, if we can 
secure these intermediate sanctions of fines and cease and desist orders 
to take care of the less serious or less aggravated cases of violation of 
| the act or rules, we would propose to spell out expressly that the more 
extreme sanctions of revocation or suspension of a license could be 
imposed only for willful or repeated violations. 
The present law, by providing only an extreme type of administrative 
sanction, fails in deterring evasions of Commission requirements be- 
cause of the very fact that the potential evader is willing to gamble the 
act of evasion against the known reluctance of the Commission to apply 
a death penalty. It is to be hoped that the marginal licensee may be 
kept up to standard by the knowledge that if he doesn’t he will either 
be hurt by the imposition of a fine or in more serious cases by tem- 
porary suspension of his authority to operate. Authorizing the Com- 
mission to utilize such lesser sanctions is all the more important in the 
hight of the great increase in radio use by persons who are not primarily 
' engaged in radio as a means of livelihood like the taxicab owners and 
industrial users and the other people who have been more and more 
using radio as an aid to their primary activity. The enforcement 
problems with respect to these classes of special radio services are 
particularly troublesome. By authorizing the Commission to impose 
fines for violation of its rules and regulations we hope to command 
greater respect for these rules and regulations. 

_  Ishould now like to turn to three provisions of the bill which would 

» wake substantive changes in the criteria to be considered by the Com- 

) mission in applying the statutory standard of operation in the public 

interest. The first of these is section 6 appearing on pages 14 and 15 

of the comparative print which would amend the renewal provisions 

of section 307 (d) of the act by striking out the existing provision 
which states that “Action of the Commission with reference to the 

granting of such application for the renewal of a license shall be lim- 

ited to and governed by the same considerations and practice which 
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affect the granting of original applications.” The effect of this pro- 
posed amendment must be considered in the light of the additional re- 
quirement of section 13 of the bill which would place the burden both 
of proceeding with the evidence and of substantiating the eeemnds 
and reasons for any denial of a renewal upon the Commission or any 
other person op )pos ing such renewal. In place of thee xisting requi re- 
ment, the proposal of the bill would substitute a provision that the 
Commission may grant such renewals “if the Commission finds tle 
public interest, convenience, and necessity would be served thereby. 
This same provision, incidentally, is now already applicable to re- 
newals of licenses, being contained in section 309 (a) of the act whi 
is not proposed to be changed this respect by any amendments 
S. 655. 

The Senate report on this bill states that this proposed change s 
not intended as “modifying in any degree the high qualifications re- 
quired of a licensee: rather the objective of the recommended changes 
1s to expedi te the administr: itv ve considerati ion of the renew: al proc od 
by eliminating the necessity of reconsideration on renewal of “the 

character and ability 7 a applicants to operate broadcast 9 Sana 
their financial ability to construct or operate their station or other 
considerations which are more relevant to an initial applicant than 
an initial licensee. If we were convinced that the sole import of the 
p a 4th ‘hanges is the avoiding of repetition of a showing initially 
made by an applicant, our objections would be confined solely to ques- 
tioning the necessity of the change. But a majority of the Commis- 
sion, feeling that the proposed changes are capable of a different in- 
tepretation, or that at least it would "be so argued, believe the amend- 
ment to be undesirable. : 

I regret that I did not write into my mimeogr: aphed copy which 
you have before you, when I referred to hearing a majority of the 
Commission and their views, that Commissioners Hy le and Jones 
do not share the majority views and are in favor of the change pro- 
posed in 8S. 658. And again, both of them have stated to me that they 
will appeal before the sae song op to Praca with respect’ to those 
differences with the majority of the Commission, if the committee 
wishes them to do SO. 


ie existing provision that renewal applications be 
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' Moreover, at present the public interest is protected largely because 


stations wishing to renew their licenses must make a positive showing 


2 
Pas to the manner in which they propose to operate during the ensuing 


{ 
Hlicense period, particularly in the light of their operations in past 
license periods. Requiring the Commission or competitive applicants 
3 make a showing to the contrary might well be the occasion for af- 
fording some stations a feeling of security in conducting marginal 
F oper rations. 
> ‘This does not mean, as has been charged, that the existing language 
Sof section 307(d) leaves existing stations in an uncertain position 
i where the *y need fear that when their licenses come up for renewal they 
Pwill be taken away and given to any applicant who has been able to 
"make a better paper showing as to how it proposes to operate its station. 
»Obviously there is a signific ant difference between the promise of a 
pnew applicant and the ‘demonstrated performanee of an existing li- 
/censee which the Commission necessarily takes into account in passing 
‘4 upon conflicting applications. 
) “Sometimes that competitive showing is not altogether in favor of 
the man who has had a license and operated for a licensed period. It 
'may not be to his interest because of the very sorry performance which 
+ he has put up during the last license period. 

Because we see in this proposed change in section 307 (d) the 
) possibility of a dilution, to the public’s detriment, of the statutory 
' standard of public interest, convenience, and necessity, the majority 
»of the Commission strongly believes that this change should not be 
7 adopted by the Congress. 

Similarly, it is because there would be a weakening of the public 
> interest standard that the Commission objects to the amendment to 
» the transfer provisions of section 310 (b) incorporated in section 9 of 
) the bill. The present law now provides that station licenses may not 
be tr ceilicned or assigned “unless the Commission shall, after secur- 
ping full information, decide that said transfer is in the public in- 
iterest. * * *” The proposed amendment would strike the language 
) quoted above and substitute in its place a provision that the Commis- 
\sion’s consideration of transfer or assignment applications shall be 
» limited to a determination that “the proposed transferee or assignee 

possesses the qualifications required of ar original permittee or 
licensee.” 

There are, as we see it, two basic dangers in the proposed change. 

In the first place by limiting the Commission’s considerations of a 
/ proposed transfer solely to the qualifieations of the propesed transferee 
the Commission would be deprived of any control over trafficking 
in radio licenses. This is a serious matter in and of itself. But also, 
/it would permit a person to secure a valuable broadcast license and 
' then auction it off to the highest bidder, thereby making a mockery 
of comparative proceedings in which that person has prevailed, upon 
‘findings of superior qualifie ations, over competing applicants for 
> facilities in a given community. For, under the proposed amendment, 
) persons who refrained from applying because they could clearly not 
win in any such comparative consideration, could sit back and, ‘after 
the Commission has made its decision, buy out one of the successful 
parties. Or the converse situation might occur; a person with no 
serious intention to operate a station, may prevail in a competitive 
proceeding, and then proceed to transfer his license or construction 
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permit to someone who possesses the requisite minimum qualifications 
to be a licensee but who would not have been able to establish |,is 
superiority over the other competing applicants in the original pro 
ceeding. The dangers of such a development will be of particular 
significance when the freeze on television applications is lifted. It is 
a certainty that in many, if not most, communities there will be more 
applicants for such facilities than there are channels available. And 
some applicants may be the kind who may be more interested in trans 
ferring their TV licenses at a profit, if and when they get it, than they 
may be in actually operating a station. 

Of equal, if not even greater significance, is the fact that the amend- 
ment would seriously undermine the Commission’s authority to en- 
force the act and its Rules and Regulations. For under the pro- 
posed provision, marginal licensees who might be inclined to risk 
violating the Communications Act or the Commission’s Rules and 
Regulations would be secure in the knowledge that, if the worse 
came to the worst and their derelictions were uncovered, they could 
always transfer their license to parties meeting the minimum quali 
fications of a broadcast licensee and thus escape the consequences of 
their actions. This is not merely speculation as to what might hap- 
pen. Station licensees, the renewal of whose licenses the Com- 
mission has questioned or proposed to deny have attempted to avoid 
the consequences of their previous actions by applying for a trans 
fer of the station to new parties. Under existing law such attempts 
can be prevented, and it is inconceivable to us that Congress would 
intend that such attempts should be successful. But under the pro 
posed amendment it would certainly be argued, and might even be 
held, that in such circumstances the Commission would have no au 
thority to do anything but grant the transfer applications. 

Mr. Heseviton. Before we leave this amendment, do I understand 
this is again a majority expression of views? 

Mr. Coy. Yes, sir. 

Mr. Hesetron. Might we have the names of the minority for our 
record here? 

Mr. Coy. I beg pardon. On this particular point, the majority was 
the entire membership of the Commission. If I am incorrect in that, 
I will correct the record. I will check again on that, but I think that 
is correct. 

Mr. Heserron. I think you said the “majority.” 

Mr. Coy. Yes; I think I did. 

Mr. Dowtiver. You are alluding at this time to the transfer 
provision ? 

Mr. Coy. Yes; just to the transfer provision, as I understand that 
is what Congressman Heselton is questioning me about. I will check 
that and make the correction in the record if I am wrong. 

Finally, I should like to discuss the amendment to section 311 of 
the Communications Act proposed by section 10 of S. 658. Section 
311 of the Communications Act, which with sections 313 and 314 
constitute the primary antimonopoly provisions of the bill, now con- 
tains three separate provisions. In the first place the Commission is 
directed by the section to refuse station licenses or permits to persons 
whose licenses have been revoked by a Federal court order under 
section 313 of the act pursuant to a determination that such persons 
were in violation of the antitrust laws with respect to the manufcture 
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and sale of radio apparatus or with respect to interstate and foreign 
radio communications. The section also authorizes the Commission, 
on its own initiative, to refuse such licenses or construction permits 
to persons who have been found guilty of violating the antitrust laws 
with respect to the monopolization of radio communications “through 
the control of the manufacture or sale of radio apparatus, through 
exclusive trafficking arrangements, or by any other means, or to have 
been using unfair ‘methods of competition” even where the existing 
licenses of such persons have not been expressly revoked by the courts. 
And finally the act expressly provides that the granting of a license 
does not estop the United States or any persons from proceeding 
against such licensees for violation of any of the antitrust laws. The 
proposed amendment would strike from the law the latter two pro- 
visions. 

No reason at all has been assigned why the provision stating that 
the granting of licenses does not estop the United States or other 
persons from bringing actions under the antitrust laws should be 
eliminated. As far as the United States is concerned, the elimination 
of the existing language might provide an argument that such estoppel 
would now be applic ‘able. But a more serious problem is raised by 
the elimination of the language relating to suits by private parties. 
It might well be argued that if this proposal were to be enacted 
into law that the effect of such enactment would prevent private 
persons injured by the action of any licensee of the Commission 
from bringing triple damage actions under the antitrust laws. Any 
such result would be extremely undesirable. It is obvious that the 
granting of a license to any person by the Commission does not in any 
respect constitute a finding that such person is not in violation of the 
antitrust laws, and no good reason exists for removing from the Com- 
munications Act the existing language which clearly states this to 
be the case. 

But probably even more serious is the attempt to eliminate the 
authority of the Commission to refuse licenses to persons who have 
been adjudged guilty of monopolizing or attempting to monopolize 
radio communications. The argument made against this provision 
is that it would be putting a person in “double jeopardy” if he were 
required to run the risk of having his license revoked under section 
313 of the Communications Act by the court considering the basic 
antitrust action and also of having the Commission subsequently 
decide that his license should be revoked or not renewed even if the 
courts had not so held. Bu this argument is, we believe, clearly with- 
out merit. In the first place, it is clear that a court could not order 
the revocation of licenses where the party in question did not hold 
licenses from the Commission at the time of the court’s action. Such 
a party has certainly not been placed in so-called “jeopardy” as far 
as his licenses or potential licenses are concerned. Yet if he were 
subsequently to apply to the Commission for licenses his record as 
an antitrust violator in the radio communications field should clearly 
be relevant to any determination as to whether a grant would be in 
the public interest. But of greater importance is “the fact that the 
“double jeopardy” argument is basically unsound and disingenuous 
even with respect to existing licensees. For where a Federal court, 
which has adjudged a party guilty of violating the antitrust laws 
with respect to radio communications, is authorized under section 
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313 to order the revocation of that person’s station license, as an addi 
tional remedial measure to those otherwise authorized by law, it is 
perfectly clear that the considerations which might induce a court 
to revoke or not revoke a license, as part of an over-all settlement of 
a major antitrust proceeding and in order to effectuate the purposes 
of the antitrust laws, are completely different from the considerations 
of the public interest which necessarily face the Commission in deter 
mining whether the given applicant is qualified to be a broadcast 
licensee. This latter function is solely that of the Commission rather 
than that of the Federal courts. 

It seems obvious that where a person applying for a broadcast 
license has been found guilty of violating the antitrust laws in any 
respect a serious question is raised with respect to whether such per- 
son is qualified to be a radio licensee. This is particularly true where 
these violations of the antitrust laws have been found to have taken 
place in the field of radio communications itself and it would be 
extremely undesirable for Congress to cast any doubt upon the author- 
ity of the Commission to consider these matters in the exercise of 
its licensing powers. In this connection, the committee may be inter- 
ested in an opinion released last week in which the various consid- 
erations of law and public interest on this antitrust question are dis- 
cussed in some detail by the Commission. I think upon reading 
this report and upon further consideration of this matter, the com- 
mittee will agree with us that this particular proposal has no merit 
whatsoever. 

Mr. Worverron. Will you give a reference to the case to which you 
just ag; red ¢ 

Mr. Coy. It is in the folders which will be distributed to you, and 
the particular thing I refer to is listed in the table of contents as 
item 7—Commission Report on Uniform Policy To Be Followed in 
Licensing Radio Stations in Connection With Violation by Applicant 
of Laws of the United States Other Than the Communications Act 
of 1934. You will find it in the folder which will be distributed 
to you. 

That concludes my statement. 

The Cuarrman. We have gone 15 minutes past the time the House 
is in session. You have completed your statement, and we would 
like to have you come back Monday morning at 10 o'clock. 

Mr. Coy. May I make one short inquiry about the procedure of 
the committee / Do you want to proceed with questioning me imme- 
diately, and then hear from the other members of the Commission? 

The Cuarrman. Yes. They will appear for questioning by mem- 
bers of the committee. 

Mr. Coy. I have a request from the committee for Commissioner 
Jones to come down to testify, and that is the only one; is that correct ? 

Mr. Hinsuaw. Does Commissioner Hyde hold the same views as 
Commissioner Jones in all matters where he joins him ? 

Mr. Coy. Yes; he holds the same views, and the only matter where 
he joins him is in respect to the procedure on renewals. 

Mr. Worvertron. Mr. Chairman, I am inclined to think we might 
save time and our questioning would be better conducted if we had 
the statements first of Mr. Jones or whoever else appears with contrary 
views to those expressed this morning. Then, with both views 
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before us, I think we could examine each of the witnesses to better 
effect. 

The Cuamman. I think Mr. Jones’ statement has already appeared. 

Mr. Coy. Commissioner Jones’ statement is available ge was 
attached with my testimony before this committee last year. It is 
the same statement he wishes to have submitted at this time, and 
it is in the folder you have there. It is item 3, “Separate Views of 
Commissioner Jones.” 

So, as I understand it, you would like Commissioner Jones and 
Commissioner Hyde to appear. 

One other matter, with your indulgence, before you leave. 
Congressman Heselton was as cing about the views of the Commis- 
sion with respect to transfer provisions ¢ 

Mr. Hesevron. Yes. 

Mr. Coy. They were unanimous, and where I referred to the 
“majority,” I should have said the entire Commission. There were 
no dissenting views of the Commission on that. 

Mr. Wotverron. The witness has made reference to the fact that 
Mr. Jones did submit a statement in our previous hearings which 
has been made a part of this folder which has been given to us. I 
also have in mind that Chairman Coy testified at the last hearing, 
and yet he has testified very extensively today in addition to the views 
he expressed at that time. I therefore still press for consideration 
the thought of having Mr. Jones come to make any additional state- 
ment. 

Mr. Coy. He will be here, Congressman Wolverton. 

Mr. Wotverron. I thought maybe the reference to the folder and 
his having already made a statement might be taken to mean it was 
not necessary to call him. 

Mr. Coy. No, sir. Congressman Wolverton, I would like to say 
to you I am here at the invitation of the committee, and I suppose 
because I happen to be unfortunate enough to be chairman and 
therefore spokesman for the majority of the Commission. 

Mr. Hinsuaw. Was not this matter considered by a subcommittee 
of this committee last year and not by the full committee ¢ 

The Cuarrman. That is right. 

Mr. Hinsuaw. In view of the fact that there are so many new 
inembers on the committee this year and that the entire committee 
has not had the benefit of hearing the testimony of Mr. Jones and 
probably the effect of testimony delivered orally rather than reading it 
hurriedly will be enhanced very much, I think it is advisable for 
Mr. Jones to appear and testify, even though it will be a repetition of 
what he said the last time. 

The Cuamman. We will arrange for him to appear. 

Mr. Hinsuaw. And he will testify completely rather than read a 
statement ¢ 

The Cuamman. Yes, He will be at the disposition of the committee. 

(The committee thereupon adjourned until Monday, April 9, 1951, 
at 10 a. m.) 

(Following is Mr. Coy’s testimony on August 9, 11, and 14, 1950, 
which he requested to have included in these hear ings: ) 

Mr. Rocers. The next witness is Hon. Wayne Coy, Chairman of the Federal 
Communications Commission. 


83918—51 — 
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STATEMENT OF HON. WAYNE COY, CHAIRMAN, FEDERAL COMMUNICATION; 
COMMISSION, WASHINGTON, D. C. 


Commissioner Coy. Mr. Chairman, my name is Wayne Coy. I am Chairma: 
the Federal Communications Commission. I am appearing here today at the 
invitation of the subcommittee to testify with respect to 8. 1973, a bill to amen 
the Communications Act, which was passed by the Senate on August 9, 1/49 
and also with respect to the Senate amendments to the bill H. R. 4251, which were 
adopted by the Senate on July 25, 1950. 

The Commission has given prolonged and serious consideration to the pr 
visions of S. 1973 and to the various subjects comprehended by the bill. At the 
time of its original introduction on May 31, 1949, five members of the Commis 
sion prepared a detailed analysis of the bill for the Senate committee, pointing 
out those sections with which they were in agreement and those other sections 
with which they either disagreed, or concerning which they believed certain 
amendments should be adopted. Commissioner Walker and myself were then 
Europe serving as delegates to the International Telegraph Convention in Paris 
and were therefore unable to participate in those discussions. However, th 
Commission’s views were presented to the Senate at a hearing by Acting Chai: 
man Hyde. 

Subsequent to the adoption of an amended version of the bill by the Senate o 
August 9, 1949, the Commission, at the request of the chairman of your fu 
committee, prepared and submitted further detailed comments on the amended 
bill as»enacted by the Senate. These comments were sent to the chairman o 
August 24, 1949. It is to be noted, however, that these comments, too, did not 
represent the views of all the Commissioners, since at the time of their conside: 
ation by the Commission only Commissioners Walker, Webster, Sterling, and 
Hennock were present. However, on January 27, 1950, the Commission received 
a communication from Congressman Sadowski, who was then acting chairman of 
this subcommittee, requesting that the Commission prepare for him a complete 
redraft of the McFarland bill, S. 1973, incorporating the views of the Commissior 
on the matters covered in that bill. Pursuant to this request, the Commissio 
on February 21, 1950, submitted to the committee a proposed revision of S. 1973 
I am informed that this revision has been printed by your committee as Com- 
mittee Print No. 1 of August 1, 1950, and in the course of my testimony I sha 
make reference to that print by section and page number. At the same tin 
the Commission sent to the committee a detailed analysis of its proposed revisio. 
of the bill, setting forth the reasons why it believes that changes should be maid 
in certain provisions of 8S. 19783 as adopted by the Senate, and why certain other 
sections should be eliminated altogether. In addition, there was forwarded 
to the committee the separate views of Commissioner Jones on certain aspects 
of the proposed legislation. All of the Commissioners with the exception 
Commissioner Hyde, who was then attending an international meeting in Cuba 
participated in the drafting of the proposed substitute bill and in the com 
ments attached thereto. Thus, with certain exceptions which were earefull) 
noted in the accompanying comments, the bill as drafted represented the views of 
all of the other six members of the Commission. 

Since that time Commissioner Hyde has examined in detail the Commission's 
draft proposal and comments on §S. 1973 and has indicated the extent to which bh 
finds himself in agreement with the views therein expressed. Thus, the con 
ments and suggestions which I shall make here today therefore, except as other- 
wise noted, represent the views of the entire Commission. Where individua 
members of the Commission have found themselves in disagreement with thi 
position taken by the majority, their views have been set out in full and w 
he referred to in the course of this testimony. The other members of the Co: 
mission are, of course, availabie for such further testimony as to their views 
with respect to this important piece of legislation as the committee may desir 

Section 1. I shall discuss this bill by sections, 

Mr. Rocer. Which bill do you mean? 

Commissioner Coy. I am discussing 8S. 1973. I shall skip over section 1 which 
is just the title of the bill. 

Section 2 of both the bill and the Commission redraft of the bill consist of 
an amendment to the definition of “broadcasting, ; 


appearing in section 3 (0) 
of the existing Communications Act. The proposed amendment would elimi 
nate the mention of intermediate relay stations which has caused some conf 
sion in applying the term “broadcasting” to the provisions of the Communica- 
tions Act. 
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Section 3 of both the bill and the Commission’s redraft consist of three new 
definitions to be added to the Communications Act, all of which are satisfactory 
io the Commission. The first of these definitions defines the term “license” or 
‘station license” as used in the act to mean any instrument or authorization 
required by the act or the Commission’s rules for the use or operation of appa- 
ratus for the transmission of radio signals. Enactment of this proposal would 
insure that any special or temporary authorization granted to any person by 
the Commission would be considered as a license and treated as such by the 
Commission. 

The second of the three definitions merely defines a broadcast or broadcasting 
station as one of the radio stations engaged in broadcasting as previously defined 
in the act. The third definition, which is of the term “construction permit,” 
is similar in nature to the definition of license and provides that any instru- 
ment of authorization issued by the Commission as a permit for the installation 
of radio apparatus is to be considered to be a construction permit whatever name 
the Commission might choose to give such authorization. 

Section 4 (a) of S. 1973 would amend section 4 (b) of the present act in two 
principal respects. In the first place it would add to the present prohibition 
against Commissioners engaging in any other business, vocation, profession, or 
employment during the period in which they serve on the Commission, a pro- 
vision that this limitation shall not apply to the preparation of technical or 
professional publications for which a reasonable honorarium or compensation 
is paid. The Commission believes that this is a reasonable proposal which should 
be adopted. It is a tradition on the Commission, as you gentlemen may know, 
for one or More members to be engineering commissioners, with special technical 
knowledge in the radio field. Some of these commissioners have written val- 
uable textbooks in the field of radio. Where they, or any other commissioner, 
have done so, it seems reasonable to allow them to receive a royalty on the books 
sold during their tenure in office. 

The other change in section 4 (b) of the act contemplated by section 4 (a) of 
8. 1973 would be to add a provision providing that on or after 1 year from the 
date of the enactment of the act commissioners “shall not during the term for 
which they are appointed and qualified, irrespective of their term of actual 
service, engage in any business, vocation, profession, or employment the com- 
pensation for which is derived from or paid by any person, including all persons 
under common control, subject to the provisions of this Act.” 

The objective of this proposal is to erect safeguards to protect the integrity 
of the Commission. The objective, of course, is highly desirable but it must 
be realized that integrity is a matter of character and that legislation cannot 
create good character. The character of an appointee is a factor that must 
be given careful consideration before the President submits a nomination and 
before the Senate confirms the nomination. This problem, of course, is not 
confined to the Commission but is applicable to all agencies. There is no reason 
for singling out this Commission for special legislation on this subject. 

Moreover, legislation of this type would make it exceedingly difficult for the 
Commission to attract men of ability and stature. While commissioners 
should—and do—accept their appointments seriously, with the intention of 
serving their full term and devoting themselves to the public service, even the 
most conscientious person must realize that considerations of health, family 
problems, or serious policy disagreements with the majority of the other Com- 
missioners may make resignation inevitable. Since the work of the Commission 
is highly specialized, the longer and more faithfully a person has devoted himself 
to his work at the Commission, the more difficult it becomes for him to earn 
a livelihood in some other field—which this bill would force him to do if he 
felt obliged to resign before the expiration of his term. Such a policy would 
serve as a deterrent for able and conscientious persons to enter the public 
service. It would make it almost impossible for any radio engineer to accept 
appointment in the Commission, knowing, as he would, that if circumstances 
forced him to retire before the end of his term he would be unable to support 
himself during the remainder of the term. 

The Commission has attempted to deal with some of the problems with which 
this section of the bill is concerned. Section 1.715 (a) of the Rules and Regula- 
tions thus provides: 

“No member, officer, or employee of the Commission shall, within 2 years after 
his service with the Commission is terminated, appear as attorney before the 
Commission in any cause for application which he has handled or passed upon 
while in the service of the Commission.” 
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The bill, as it originally passed the Senate, contains other difficulties whic! 
can result in unnecessary hardship. For example, if a Commissioner decided t 
resign before his term expires, he could not accept employment with a many 
facturing or business enterprise—not in the communications field, if the con 
pany held any license from the Commission. Similarly, he could not work for 
any police department, fire department, municipality, or State government em 
picying radio or for any individual holding an amateur or radio operator’s license 
The use of radio is so extensive that it might be difficult to find any business 
that does not use radio for some purpose. Therefore, it is clear that even if 
Congress does legislate on this subject an extensive revision of section 4 (a) 
would be necessary. 

Skipping part of my statement, because as I understand it we have only 
before us S. 1793 and not H. R. 4251, separate views on this subject to which 
I am addressing myself have been communicated to the committee by Com 
missioner Webster, and they are available to the committee. And Commissione: 
Webster will be available to the committee, if the committee so desires. 

Section 4 (b) of S. 1973, as passed by the Senate in August 1949, would have 
raised the salary of each Commissioner from $10,000 to $15,000. Such an 
increase in salary has already been provided for each of the Commissioners j) 
the act of October 15, 1949, Public Law No. 359, Eighty-first Congress. The pro 
vision is therefore completely unnecessary and has been eliminated in the 
©Commission’s redraft of the bill. It has also been eliminated in the Senate 
amendment to H. R. 4251. 

Section 4 (c) of S. 1973 proposes several amendments to section 4 (f) (1) 
of the Communicatiens Act of 1934, relating to the staff which may be hired by 
the Commission without regard to the civil-service laws. Specifically the section 
would limit the number of assistants to the chief engineer, chief accountant 
and general counsel which might be appointed without regard to the civil 
service law and Classification Act to two each, instead of the three presently 
authorized. 

It would also remove the authority of the Commission to appoint directors 
for each of the staff divisions, provide that temporary counsel can be employed 
without regard to the two named acts only for the temporary performance of 
specified services, and that Commissioners may appoint, for such duties as they 
determine, a legal assistant at an annual salarly of not to exceed $10,000. 

The proposal would also fix the salaries of the general counsel, chief engineer, 
and chief accountant at $12,000 rather than the $10,330 now provided by the 
Communications Act, and the salary of the secretary at $10,000, with the assist 
ants to the chief engineer, chief accountant, and general counsel receiving no 
more than $10,000, and these salaries would not be subject to any increases 
authorized by any other law unless such laws specifically refer to the particular 
positions and salaries. In addition, the salaries of the secretaries to each of 
the Commissioners, other than those presently holding their positions, would 
be reduced from $5,482 to $4,000. 

And, finally, a provision is included stating that any of the staff officers 
mentioned in the section leaving the Commission more than 1 year after the 
date of enactment of the bill may not for a period of a year following such cessa 
tion of employment represent any person before the Commission in a professional 
capacity. 

The Commission does not believe that the proposal to limit the employment of 
principal staff personnel when they leave (he Commission, which is clearly subject 
to the same objections which we have raised with respect to the similar proposal 
as to the Commissioners themselves, is in the public interest or should be adopted 
If anything, the proposal would work at a greater hardship upon the members of 
the Commission’s staff than the parallel provision imposes upon the Commis- 
sioners ; for there is no limitation placed upon the employment of Commissioners 
completing their terms of office, no matter how short a time they have served with 
the Commission, whereas staff officers, who have no fixed periods of service, would 
in every case be ineligible to represent clients before the Commission for a year 
after leaving, even if they have no connection with their client’s affairs while 
they were a member of the Commission's staff. Of course, members of the Com 
mission’s staff should not be allowed to represent clients before the Commission 
on cases with which they were connected while they were working for the Com- 
mission, but such a prohibition is already expressly provided for in the Com- 
mission’s rules. The Commission’s redraft of the section, therefore, eliminates 
that provision of the McFarland bill. 

The passage of the Classification Act of 1949 also makes inapplicable certain 
other aspects of the amendment as originally adopted by the Senate in August 
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149. The Classification Act sets up a uniform standard for payment of com- 
parable Government positions in all agencies and departments and the Com- 
mission sees mo reason why its personnel should not come within the Classifica- 
tion Act. It would, therefore, recommend that all of its employees be appointed 
subject to the Classification Act of 1949. However, we still believe that the 
principal staff jobs and the principal assistants for each Commissioner should 
he appointed without regard to civil-service laws so that the Commissioners may 
phe free to appoint the key personnel that they desire and to prescribe their 
duties and areas of responsibility without regard to the civil-service laws. It 
is recognized that the existing regulations of the Civil Service Commission ex- 
empt most if not all of the types of positions mentioned in this section of the 
pill. But it is believed that it is better to have this exemption as a statutory 
exemption rather than merely as a regulation of the Civil Service Commission. 

The Commission's redraft of section 4 (c) of the MeFarland bill which appears 
starting at line 6 of page 3 of the Committee Print No. 1, therefore, provides 

at the Commission may without regard to the civil-service laws, but subject to 
the Classification Act of 1949, appoint a secretary, a chief engineer, and two assist- 
uts, a chief accountant and two assistants, a general counsel and two assistants, 

nd chiefs of the functional bureaus established pursuant to section 5 (f) of 
the bill and two assistants for each bureau chief, and also that each Commis- 
sioner may appoint and prescribe the duties of a professional assistant and a 
secretary.. It also provides that the Commission may appoint other officers and 
staff personnel but subject to the provisions of both civil-service laws and the 
Classification Act. It is to be noted that this draft provision differs from the 
McFarland bill in two respects, other than in the elimination of the provision 
prohibiting any of the senior employees from accepting employment related to 
the work of the Commission for the year following their leaving the Commission. 

In the first place, the Commission believes that if it is to be required to reor- 
ganize its staff along functional lines, as provided in the McFarland bill, or if 
t does so on its own initiative, as we have already started to do, the chiefs of 
these functional bureaus will clearly be policy making officers of importance, 
The Commission should be able to appoint such officers and their principal assist- 
ants and prescribe their duties without regard to the Civil Service laws. 

In this respect it is noted that the existing act has a provision, which the 
MeFarland bill would eliminate, which allows the Commission to appoint with- 
out regard to the civil-service laws directors of the staff divisions. It would 
seem anomalous, if the Commission is now after a period of years to return to 
a functional breakdown of its staff, that the chiefs of these functional bureaus 
should not be on a par with the other major officers of the Commission. 

The other change relates to the special assistant to be appointed by each of 
the Commissioners. The Commission believes it would be unfortunate to limit 
the Commissioner’s choice of his professional assistance to an attorney as would 
have been required by the McFarland bill, S. 1973. The language, therefore, has 
been changed from legal assistant to professional assistant so that each Com- 
missioner may choose for himself the exact type of person whom he wishes to 
employ as his principal advisor. The Commission also believes that it would 
e unfortunate to prescribe by statute the salary of such professional assistants. 
Instead it would leave their salary to be fixed by the Civil Service Commission 
n the basis of the experience of the person and the nature of the job to which 
he is assigned by the individual commissioner. As indicated later in my remarks, 
he majority of the Commission does not believe that any one legal assistant, 
even if he is to be paid as much as 10,000 a year can adequately serve any of 
he Commissioners as their sole advisor on all of the various adjudicatory 
proceedings upon which the Commission is required to act. 

Section 4(d) of the McFarland bill contains an amendment to section 4(g) of 
the present act authorizing the Commission to expend funds for certain monitor- 
ng and research activities. It is identical with the provisions of H. R. 4251 

hich was passed by the House of Representatives on May 16, 1949. The pro- 
vision is, as this committee will remember, made necessary by the fact that there 
s serious doubt whether under the existing language of section 4(g¢) the Com- 
hnission would be authorized to expend any money for lands for monitoring sta- 
tions or constructing monitoring stations or for improvement of laboratory 
acilities unless there was, in addition to the appropriation therefore, a special 
uthorization bill passed. The result is that where there is a need for such 
urchase or construction, it is inevitably delayed by the necessity of passing both 
in authorization and an appropriation bill through the Congress. The Com- 
mission is therefore very much in favor of this provision and it appears in its 
lraft proposal starting at line 1 on page 4 of Committee Print No. 1. 
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Section 4 (e) of S. 1973 would amend the provisions of the existing law rela: 
ing to the material to be included in the Commission’s annual report. It wi 
spell out in detail certain material which must be included in such report. While 
most of the additional material which would be required is already submitted 
to one or more committees of Congress, the Commission has no objection to als 
publishing such information in its annual report. Therefore, with one exce; 
tion, the equivalent section in the Commission’s draft bill which appears at p 
4 of the Committee Print No. 1 starting on line 18, is identical with the | 
visions of the McFarland bill. 

This one exception is that in the Commission’s redraft a provision in the 
McFarland bill which would have required the Commission to include in its 
annual report all legislative proposals which have been submitted to the Directo: 
of the Bureau of the Budget but not yet approved by him, has been deleted. The 
Commission believes that it would be unfortunate to require it to submit suc} 
plans to the Congress before they were cleared by the Bureau, since it would 
tend to derogate from the power of the Bureau of the Budget to act as a clearing 
house insuring that suggestions made by various branches of the executive depart 
ment are not in conflict with one another or with the program of the President 

The Commission would also like to call to the committee’s attention the pro- 
visions of paragraph 2 of the proposed revision of section 4 (k) of the existing 
act, which would require the Commission in the first and second annual report 
submitted to the Congress, subsequent to the date of enactment of the bill, t 
set forth in detail the number and caption of pending applications requesting 
approval of the transfer of control or assignment of station licenses or con 
struction permits for new stations or increase in power or changes in frequencies 
of existing stations. 

While the Commission has no objection to submitting such material, if it is 
desired by Congress, and therefore the Commission’s draft on this matter is 
identical with that contained in S. 1973 as enacted by the Senate, it is questioned 
whether it was intended that the number and caption of all such applications 
be submitted or whether it was intended that only such applications be reporte 
as may be filed in the various broadcast services. In this respect it should bx 
noted that a very large number of applications will necessarily be on file at any 
given time in the nonbroadcasting services and particularly those relating t 
safety and other special services. 

Section 5 of S. 1973 is one of the most important sections of the bill and on: 
with which the Commission has had most difficulty. As passed by the Senate 
this section would have eliminated the present provisions of section 5 (a), (b), 
(c), and (d) of the Communications Act authorizing the Commission, at its 
discretion, to divide itself up into divisions or panels of not less than thre 
members, each to operate for the Commission in established areas subject 
rehearing by the Commission en bane. In place of these sections to be deleted 
the bill would add three new sections outlining the duties of the Chairman of 
the Commission, requiring the Commission to organize its staff on a functio: 
basis, and to appoint a special staff responsible only to it to aid the Commissio 
in the preparation of decisions and memoranda, and providing a fixed calendat 
for holding Commission meetings and for disposing of, as far as possible, al 
applications filed with the Commission. 

While the Commission has not, in fact, availed itself of the existing authority 
to divide itself into divisions or panels since 1938, and has no present inte! 
tion of so doing, we believe that it would be unfortunate to deprive the Con 
mission of its discretionary authority to constitute itself into panels should 
prove advisable to do so. This is particularly true since the Commission is, at 
present, in the process of reorganizing its staff into a number of functional di) 
sions corresponding to the principal workload activities with which it is faced 
It is certainly possible that experience over a period of years with the new 
organizational set-up of the Commission staff will lead us to conclude that the 
Commission itself should also be divided into divisions or panels at least fo! 
certain specified objectives. Therefore, the sections 5 (a), (b), and (c) of the 
Commission redraft of S. 1973, appearing at page 6 of Committee Print No. 1, 
commencing on line 11, are identical with sections 5 (a), (b), and (ec) of th 
existing Communications Act except for the substitution of the word “panel” f 
the word “division” where it appears in the present act. 

Section 5 (a) of the McFarland bill, S. 1973, is a provision relating to t! 
establishment of the Chairman of the Commission as the chief executive offic 
of the Comission and provides that the Chairman, in addition to presiding 
Commission meetings, and representing the Commission in all matters relating 
to legislation or requiring conferences or communication with other gove: 
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mental departments or agencies, shall coordinate and organize the work of the 
fommission in such a manner as to promote prompt and efficient disposition of 
the Commission's business. It also provides for the appointment, by the Commis- 
sion, of one of its members to act for the Chairman where he is unable to perform 
guy of the indicated functions. This provision of 8, 1973 is in substantial accord 
with Administrative Order No. 8 which has been recently adapted by the Com- 
wission and which, in fact, goes somewhat beyond the proposal of the bill in 
authorizing the Chairman to act as the Commission's chief executive officer. ‘The 
Commission believes that the provision is a salutary one and has incorporated 
t without change as section 5 (e) of its draft bill appearing in Committee 
Print No. 1 on page 9 commencing at line 23. 

Section 5 (b) of S. 1973 is an important provision of the bill which requires 
the Commission, within 60 days after the enactment of the measure, to reor- 
ganize its staff into integrated divisions functioning on the basis of the Com- 
wission’s principal workload operations and into such other Vivisions as the 
Commission may deem necessary to handle that part of their work which cuts 
across more than one integrated division or which does not lead itself to any 
integrated division set-up. 

The section would also require the Commission to establish a staff directly 
responsible to it, including such legal, engineering, and accounting personnel as 
way be necessary, whose duty shall be to prepare drafts of Commission deci- 
sions, orders, and other memoranda at the direction of the Commission and 
who are to be prohibited from participating in hearings or representing the 
Commission in any prosecutory or investigatory function. 

All of the Commissioners, with the exception of Commissioner Hennock, are 
of the opinion that the mandatory requirement for organizing the Commission’s 
staff into integrated functional divisions or bureaus, is a salutary one, and the 
Commission’s redraft of the McFarland bill has, therefore, incorporated this 
provision of S. 1973, with certain exceptions which I shall mention in a mo 
went, aS section 5 (f) of the draft bill appearing at page 10 of Committee Print 
No. 1, commencing at line 16. 

The first of the two changes in the Commission’s draft, as contrasted with 
8. 1973 as adopted by the Senate, is that, for purposes of clarity, we have re- 
ferred to the major functional divisions of the Commission’s staff, which it 
would be required to establish, as “bureaus” rather than as “divisions” in order 
to distinguish them from the “panels” of the Commission which would be author- 
zed by sections 5 (a), (b), and (c) of the Commission's draft bill. Moreover, 
the nomenclature of “bureau” is in conformity with the standard nomenclature 
recommended by the Senate Committee on Expenditures in the Executive 
partments, 

The other change is to extend the time within which the Commission is given 

reorganize its staff from the 60 days provided in S. 1973 to 12 months. We 
have been in the process of organizing such functional bureaus on our own ini- 
tiative during the past year, and I can tell you gentlemen from experience that 
the job just cannot be done in any 60-day period. In order to do it with any 
semblance of order and efficiency, it is imperative that there be a detailed staff 
study of the problem as a basis for action. Any requirement that the Commis- 
sion must complete such reorganization within a 60-day period could only act 
to completely disrupt our current activities and to cast a grave doubt as to the 
legality of any Commission action taken after the 60-day period has expired in 
the event the Commission has not yet completed its reorganization. 

As I have indicated, the Commission is already in the process of reorganizing 
is staff along functional lines. Two such functional bureaus, those relating 
0 common carrier matters and to matters pertaining to safety and special radio 
ervices, have already been organized. Preliminary work has already been 
started with respect to surveying the Commission’s broadcasting activities and 
the work of the Commission’s Field Engineering and Monitoring Division to de- 
termine whether those two functions should also be organized on a functional 
lasis, and if so, the special detail of the plan for reorganization. We intend 
‘0 proceed as fast as possible with this reorganization whether or not we are 
required to do so by the adoption of this bill. But we believe that it would be 
‘xceedingly unfortunate for Congress to pass any bill requiring such a substan- 
‘al reorganization to be completed within less time than a 12-month period. 

, Commissioner Hennock does not believe that any provision for a mandatory 

Rye yer | oper pe of the Commission's staff should be enacted into 
Pat Sti ganizi 1 to be frozen into law in view of the fact that 
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experience with a functional* bureau organization may show that it is less 
advantageous than the present organization of the Commission’s staff or some 
other form of organization. She is therefore not in favor of that part of sec 
tion 5 (f) of the Commission's draft bill. 

The remainder of section 5 (b) of S. 1978 which directs the Commissioy 
to establish a staff, directly responsible to it, with the duty of preparing drafts 
of Commission decisions and orders in adjudicatory proceedings, as directed 
by the Commission, presents what is perhaps the most serious question of th 
entire bill. For this provision must be read in the light of the provisions of 
section 17 (c) of the McFarland bill, S. 1973. And this latter section, whik 
authorizing members of the review staff to review transcripts of record ay 
prepare drafts of final decisions, expressly provides that no examiner's repor 
in any hearing case can be reviewed, either before or after its preparation, } 
any other person except a member of the Commission or the legal assista 
to each Comm&sioner which he is authorized to appoint pursuant the 
provisions of section 4 (c) of S. 1973. Moreover, the Senate committee report 
on 8. 1973, in commenting upon this provision of the bill, expressly states that 
the review section established by section 5 is to be limited to digesting and 
analyzing intermediate reports and would not be authorized to make, or eve 
suggest, any specific revision, modification, or alteration in an intermediat 
report or otherwise to consult with the Commission with respect to its ultimate 
determination. 

It is apparent, therefore, upon the reading of the somewhat ambiguons 
language of the provisions of section 17 (c) of 8S. 1973, in the light of the 
Senate committee comments, that the entire purpose and object of the McFar 
land bill is to require the Commissioners to act like judges in adjudicatory 
proceedings cut off from any substantial assistance by members of their staff 
even where such members have no functions whatsoever of a prosecutory 
investigative nature with respect to such proceedings and even though su 
staff members are in no way subject to the direction, supervision or control ot 
any other staff member having such functions. 

The majority of the Commission believes that any such artificial separation 
of the Commission from that part of its staff which is not directly involved 
the investigation, prosecution or processing of adjudicatory proceedings is bot 
unnecessary and unwise. Commissioner Jones, however, believes that thes 
provisions of the McFarland bill are highly advantageous and he favors thei! 
enactment. His views on this subject are set out in some detail in two separat 
statements which he attached to the Commission’s letter of February 21, 19) 
to Representative Sadowski, copies of which have been made available to the 
Committee. Commissioner Jones has authorized me to say that if the con 
mittee wishes him to testify concerning these views at any time during the 
course of this hearing, he will be pleased to do so. 

(The statements referred to above are as follows:) 


“VIEWS OF COMMISSIONER JONES ON THE MCFARLAND BIL 


“For many years now Congress has considered amendments to certain po 
tions of the Communications Act. On several occasions long and complete hea! 
ings have been held, but each time the proposed legislation never got beyo! 
the hearing stage. 

‘To many, the main problem appeared to be the fact that each time 
stantive and procedural amendments were considered in ya same bill. Sines 
substantive features of the bill were too controversial, each bill died. Failu 
to pass the substantive features also brought death to the procedural chang 
which were practically noncontroversial. To meet this situation, the Senate last 
year took up a bill that was almost exclusively procedural, held hearings on it 
and it passed the Senate on the consent calendar. The Senate report state 
The bill here recommended has the unanimous approval of every broadcasting 
interest who testified, and the majority of its provisions are favored by the ¢ 
mission itself.’ 

“In consideration of the McFarland bill by the House, it will be well to co! 
sider the fate of proposed legislation in the past. Unfortunately, two su 
stantive matters have been made a part of the MeFarland bill: Sections 10 and 
19, dealing with antitrust provisions and fraud by radio, respectively. Mu 
of the opposition to the McFarland bill has to do with at least one of thes 
provisions, the antitrust section. If the Congress deems that the procedural items 
are of sufficient importance that they need immediate attention in this sessiol 
of Congress, it would seem that the substantive provisions should all be included 
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in 2 Separate bill which might well be taken up after the procedural matters 
have been disposed of. 

“Analysis of the comments filed by the Commission with the appropriate House 
and Senate committees establishes that when the smoke clears away basic objec- 
tion is raised to only two sections, namely, section 5 (b) and section 17 (c). 

“These sections would establish a functional setup, a type of organization 
supported by a majority of the Commission and one which Congress may cer- 
tainly in its discretion provide for in this bill. In commenting upon this organ- 
vation, the Commission’s main remarks were addressed not to objections to the 
establishment of such an organization, but to the time period within which the 
hill would require the change-over to be made. The amount of time to be 
afforded the Commisison to make this change is, of course, for the discretion of 
the Congress. 

“The sections would, in addition, establish a special staff consisting of legal 
engineering, and accounting personnel to assist the Commission in its quasi- 
judicial functions. The bill would permit this special staff to assist the Commis- 
sion in its quasi-judicial functions by digesting and analyzing intermediate 
reports and by preparing drafts of final decisions pursuant to the direction and 
supervision of the Commisisoners themselves. The bill would make this special 
staff an analytical arm of the Commission but would prevent it from making 
recommendations of policy in connection with the Commission’s quasi-judicial 
functions. While the Commissioners, under the provisions of the bill, would 
have the assistance of newly created legal assistants in reviewing intermediate 
reports, final decisions in quasi-judicial proceedings would become the decisions 
of the Commisisoners themselves. 

“The basic change made by the McFarland bill would be to require the Com- 
misisoners to act like judges. As will be pointed out below, the bill does not 
deprive the Commissioners of the assistance of the staff but does require them to 
exercise their quasi-judicial functions personally. Justice E. Barrett VPretty- 
man in the September 1948 issue of the American Bar- Association Journal 
described how courts are equipped to handle complicated cases that come to 
them for decision. There is no reason why administrative tribunals when 
they are sitting in quasi-judicial proceedings cannot act with the same dignity 
and make up their own minds in the same way as do judges in their courts of law. 
The basic purpose of sections 5 (b) and 17 (c) of the McFarland bill is to 
achieve this result—to insure that decisions which involve great economic gain 
or loss are handled in a judicial manner. For the Commission, in picking and 
choosing between applicants for radio stations, is making decisions which in- 
volve substantial economic benefit or loss. Communities get to hear new radio 
stations or are deprived of radio service on the basis of these decisions. Li- 
censees suffer capital punishment when a license is revoked or is not renewed. 
Alt of these types of cases deserve more judicial treatment than even civil cases 
that are tried before a court. Loss of a civil case leaves a man’s earning power 
ntact; loss of a Commission radio case prevents you from going into business or 
throws you out of business. It is these cases with which the McFarland bill is 
coneerned. 

“Some have called the McFarland bill reactionary because of the separation of 
functions contemplated by the bill. It should be pointed out that the bill in no 
way prevents full participation by the staff in rule-making and nonadversary 
proceedings. Further, even in quasi-judicial proceedings the staff is permitted 
full participation. The only limitation is that it gets its licks in in open court 
rather than behind the backs of the opposing parties in the private chambers 
of the Commisison while the decision is being rendered. The McFariand bill is a 
logical outgrowth of the Administrative Procedure Act as applied to the special 
conditions which prevail in the Federal Communications Commission. It is not 
like the Taft-Hartley Act which was meant to apply to the different conditions 
that prevail at the National Labor Relations Board. Unlike the Taft-Hartley 
Act, it does not set up a separate Office of the General Counsel who is not even 
hired by the Board; all members of the staff at the FCC would continue to be 
hired and fired by the Commission. Unlike the Taft-Hartley Act, the McFar- 
land bill does not place any powers to issue complaints or institute proceedings in 
the general counsel. The Commission itself reserves and retains all the power 
to institute proceedings and designate matters for hearing. The sole question 
presented is whether the Commission, when it is sitting in proceedings similar to 
judicial proceedings, shall be required to act like judges or whether they may 
continue to get advice from persons who may not stand up in open court to make 
their arguments. Certainly Congress in its sound discretion may require the 
Commissioners to act like judges in quasi-judicial proceedings. 
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“Although those who oppose the McFarland bill are mainly concerned wi 
sections 5 (b) and 17 (ce), other objections have also been raised. The Senate 
satisfied many of the objections but many are restated in the Commisison’s co: 
ments to the House. It is felt, however, that there are no basi¢ problems other 
than those presented by sections 5 (b) and 17 (c).” 


“SUPPLEMENTAL STATEMENT OF COMMISSIONER JONES ON THE MCFARLAND Bir 


“My original statement with respect to the McFarland bill was prepared s 
that the Commission might have my views on the bill when the matter » 
being discussed in my absence. Since that time a further analysis has been pre. 
pared by the majority, and I should like, therefore, to comment on this further 
analysis, especially pages 5 through 10 of the Commission's letter. 

“The essence of the Commision’s analysis is that the McFarland bill w 
turn administrative agencies into courts. I do not contend that administrative 
agencies are courts, because they have many functions in addition to those 
courts, such as rule making, which is a quasi-legislative function, rate making 
and investigations. However, when the Commission is deciding adversary pro- 
ceedings, the Commission does now and has for a long time put on witnesses 
and has had counsel attending the hearings. As a party and as a litigant, the 
representative of the public interest certainly should have no different standing 
in an adversary proceeding than the parties that are contending for a license 
or trying to keep a license from being revoked or trying to get a renewal of licens¢ 
In that respect, when it is functioning like a court, the administrative agency 
ought to be bound by similar rules. 

“I recognize, of course, that members of administrative agencies, like judges, 
have the need for personal assistance. We have only to point to the expansio: 
of the legal staffs of federal and state judges to indicate that judicial officials 
like administrative officials, cannot execute their functions without some assist- 
ance. The circuit courts of appeal and the Supreme Court frequently decide 
complicated and technical questions involving all the administrative agencies 
without the aid of ex parte advice from experts. The theory that is followed 
is that the litigants will, in their briefs and argument, supply the courts with 
the technical information which is needed in connection with the solution of 
the problems presented in litigation. I emphasize again that this type of pro- 
cedure would not be appropriate in rule making and other quasi-legislative pro- 
ceedings, as distinguished from adjudicatory and quasi-judicial proceedings ; in 
such proceedings a more flexible procedure, including extensive ex parte con- 
sultation with experts, is often desirable. 

“Further, I recognize that even in adjudicatory proceedings before an ad- 
ministrative agency, additional personnel such as is provided for by the M 
Farland bill is necessary to perform ministerial functions in connection wit! 
Commission proceedings. The McFarland bill expressly provides for a specia 
group responsible directly to the Commission as a whole which would consist 
of legal, engineering and accounting personnel. Further, I recognize that it is 
imperative that the public interest be protected in administrative proceedings 
by the presentation of evidence by the Commission staff. Where I separate fro! 
the majority is in my feeling that the staff, whether it be the functional staff 
the nonfunctional staff, should respect recommendations in open court so th 
the adversary parties, whose economic stake in the proceedings is of the highest 
order, may have an opportunity to answer contentions made by any part of 
the staff. There is no reason why all expert advice cannot be given in ope! 
court. There is no reason why some should refuse to present their views 
open court. But having presented their views in open court, they cannot the! 
appropriately join in the decisional process. 

“The question boils down to this: Would a system such as is proposed b) 
the McFarland bill deprive the Commission of substantial assistance of its 
staff? The majority, on page 7, believes that the McFarland bill would cut the 
Commission off “from any substantial assistance by members of the staff.” | 
do not believe this to be the case. I do not believe that behind-the-door con- 
sultation with the staff is necessary in order for the Commission to receive sul 
stantial assistance. I believe that Administrative agencies in adjudicatory pr 
ceedings can operate in accordance with the normal standards of Anglo-Ameri- 
can jurisprudence which require open and public proceedings based on open and 
public records. I cannot believe that administrative agencies must violate these 
standards of justice in adjudicatory proceedings in order to perform their duties 
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“In this connection I wish to emphasize that, as the majority points out, the 
present rules of the Commission provide that examiners may not consult with 
the members of the staff except in open court. For a long time hearing officers 
consulted in private with all members of the staff in preparing their recommended 
decisions. The same argument that the Commission makes now was presented 
it the time the Commission considered these rules. Some felt examiners could 
not do their job if that procedure were abandoned. It was argued that examiners 
need the assistance of the staff in order to decide the cases coming before them. 
fhe Commission, however, made the determination that its lawyers, engineers 
ind accountants could supply the examiners with the benefit of their expert 
knowledge in open court and subject to cross-examination. Arguments made 
by brief or orally could be answered in open court by the adversary parties. 
These rules have now been in effect since June 3, 1949, and while the Commission 
states that this procedure is still in an experimental stage, to my best knowledge 
there has been no complaint about this procedure and there is no indication that 
it may he changed. I can see no reason why the examiners who have to make 
exactly the same kind of quasijudicial decisions as the Commissioners are re- 
quired to make should be able to fully perform their functions without behind- 
the-door staff assistance while the Commissioners should, under exactly the same 
procedure, be unable to carry out their duties. 

“There is another aspect of staff participation in the decisional process which 
should not be overlooked. The Commission operates almost exclusively by what 
some term contemplated staff action. The staff, before it comes to the Commis- 
sion for instruction, performs all the functions of the Commissioners themselves. 
It weighs the evidence, decides which witnesses to believe, evaluates the relative 
importance of the issues or the substance of the issues. This all culminates in 
written or oral recommendations which the Commission as a whole or individual 
Commissioners may accept or reject. 

“To state the problem in another way, in view of the heavy workload of the 
Commission, there is a tendency to delegate more and more of the Commission’s 
discretionary work to the staff so that in the end the discretion exercised by 
the Commission is more of form than of substance. This situation must be 
viewed in the background of the fact that the area of the Commission’s dis- 
cretion is limited almost exclusively by a number of precedents—many of which 
reach diametrically opposite results on seemingly parallel facts. By operating 
with staff comments or recommendations, the Commission is subjected to pre- 
eedents that the staff is emphasizing at the moment of the decision rather than 
those precedents cited at a time when other counsel in a case would have an 
opportunity to move, plead, or argue. Commission decisions are supposed to be 
the personal decisions of the Commissioners, based upon the record and arguments 
publicly made and pleadings or motions publicly filed. Otherwise the United 
States Senate is not confirming enough employees of the Commission. 

“The majority’s analysis, in my opinion, fails to appreciate the similarities 
between Commission adjudicatory proceedings and proceedings in courts of 
law. It attempts to introduce into proceedings which are basically similar to 
judicial proceedings procedures which are proper only in legislative and quasi- 
egislative chambers. I do not believe it is a satisfactory answer to state that 
the Administrative Procedure Act does not require the complete exclusion of 
nasi-legislative procedures in adjudicatory proceedings. Congress may well not 
wish to pass legislation describing particular procedures for all administrative 
ivencies, regardless of the nature of their adjudication. What may well be proper 
‘or the Veterans’ Administration when it settles a $15.00 claim may be completely 
nproper for Communications Commission proceedings involving investments 
vorth millions of dollars. The Administrative Procedure Act, as I understood it, 
lraws the low-water mark of standards of fairness and decency applicable to all 
gencies, no matter what the type of proceedings before them. This low-water 

irk does not, in my opinion, supply a proper procedure for adjudicatory pro- 
eedings such as come before the Federal Communications Commission.” 


Mr. Coy. I think in order to make it absolutely clear just what would be re- 
quired of the Commission under the terms of the McFarland bill that it may 
be helpful if I stop here for a bit of recapitulation. In the first place, the Com- 

ission is directed by section 5 of the bill to divide its staff into two basic types 
of operating units. The first of these will be the functional divisions or bureaus, 
including Common Carrier, Broadcasting and Safety, and Special Radio Services, 

which will be placed all staff personnel concerned with the processing of 
petitions and applications, their investigation, and their prosecution both in 
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the sense of making recommendations as to whether they should be granted 
or designated for hearing and in serving as counsel in hearings, preparing 
proposed findings of fact and conclusions of law, preparing exceptions to initia) 
decisions of examiners and appearing before the Commission on oral argumen 
in behalf of any such exceptions. At the same time, in addition to these fun 
tional bureaus, the Offices of the General Counsel, Chief Engineer, and Chief 
Accountant will be created and these offices will perform the other functions 
of the Commission which either cut across all bureaus or which are not aj 
propriate for placing within any particular bureau. But is should be stresse 
that neither the Office of the General Counsel, the Office of the Chief Engines 
nor the Office of the Chief Accountant will at any time have anything to do with 
the investigation, prosecution or processing of complaints and applications 
adjudicatory proceedings. 

As I have indicated the Commission agrees fully with this much of the pla 
set forth in the bill. However, the scheme proposed by 8. 1973 does not stop 
there. For not only is the Commission cut off from consultation with personne 
of the functional bureaus who have been involved in the investigation an 
prosecution of particular cases, but they would be also cut off from any consulta 
tion with their top legal advisers, engineers, and accountants. Advice and recom 
mendations with respect to their ultimate decisions could come oniy from 
single legal assistant whom each Commissioner would be authorized to appoint 
For, while the bill authorizes and, in fact, requires the Commission to set up 
a special opinion writing section, which is expressly required to be isolated 
from the Offices of the General Counsel, Chief Engineer, and Chief Accountan 
this opinion drafting staff is also expressely prohibited from advising or co: 
sulting with the Commission as to the proper decision in any case. 

The majority of the Commission believes that these principles as espoused 
in the McFarland bill, 8S. 1978, and developed in Commissioner Jones’ separate 
views on this matter, are fraught with inherent fallacy and are at variance with 
the basic purposes underlying the establishment of administrative agencies. 
The nature of the functions, powers, duties, and responsibilities of an adminis 
trative agency are such that it is completely unrealistic to analogize the role of 
a Commissioner to that of a judge. True, a Commissioner, like a judge, has the 
responsibility of making decisions upon an objective, impartial and fair study 
of all the relevant and competent evidence available and to apply the applicable 
rules of law to such facts in the decision he makes. True, also, a Commissione! 
like a judge, should approach the matters he is called upon to decide with an 
open mind and without predisposition to arrive at a particular decision becauss 
of personal sympathy or friendship or because of personal antagonism or dislike 
of particular private individuals or groups. In these respects, however, the 
analogy only establishes the indisputable principle that no lesser degree of 
integrity, fairness, and honesty is required of commissioners than of judges 
But the analogy ceases to be valid when the basic functions of a court of law 
are compared to those of an administrative agency. In this light, the procedures 
traditionally ingrained in our jurisprudence to govern the making of decisions 
by courts of law are not at all suited for transplantation to administrative 
decision-making. Indeed, the courts themselves have consistently recognized the 
fundamental differences in the respective functions involved and have pointed 
out the inappropriateness of such transplantations of procedures. Congress has 
preserved the distinction between judicial decision making and administrative 
decision making in statutory provisions which restrict the scope of judicial review 
of administrative decisions to the correction of errors of law, and to insuring 
that Commission decisions are factually based on substantial evidence. There 
is precluded from judicial review the substitution of the court’s judgment for 
an administrative judgment of the Commission that a particular resplt is or is 
not in the publie interest. , 

The differences between judicial and administrative functions go far beyond 
the foregoing generalities. A judicial decision is an adjudication of the rights 
and duties of particular and identifiable litigants in controversy between them 
selves which results in a judgment for one or the other litigant. An adminis- 
trative decision does not in the same sense involve a judgment for or against 
particular litigants. While the private interests of particular individuals are 
always at stake in an administrative determination, the judgment made by the 
agency is always one involving a weighing of such private interests as against 
the interests of the public as a whole. And the members of the administrative 
agency are under a statutory mandate to make only such decisions which are 
consonant with the “public interest.” 
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A judge has neither the duty nor the authority to institute on his own initia- 
tive, proceedings to adjudicate the rights of any potential litigants. He cannot 
seek out for correction injustices which he may see about him. Nor can he, 
when a controversy is brought to him, specify the issues which must be explored 
and which he must adjudicate. The functions entrusted to an administrative 
agency, on the other hand, require the agency to seek out the areas, within the 
field entrusted to its administration, which require action in the public interest, 
and to institute appropriate proceedings, whether or not such action is initiated 
py private persons or groups interested in the particular question. 

It is obvious, moreover, that the fields of radio and wire regulations commit- 
ted to the care of the Federal Communications Commission, are highly technical 
in nature, involving substantial engineering, and accounting, as well as legal 
problems. The entire theory behind establishing an administrative agency 
dealing with these problems is that they can properly be disposed of only by 
bringing to bear the expert knowledge of a large number of persons experienced 
n the various fields subject to the Commission's jurisdiction and skilled in 
handling of the problems coming to the Commission’s attention. No one, or 
seven Commissioners, with or without the aid of a professional assistant, can 
hope to achieve such knowledge, experience, or special skill in all of the aspects 
of radio and wire regulations subject to the Commission's jurisdiction. To cut 
the Commission off from all of its expert staff by denying the Commission the 
right to consult with its staff could only result in uninformed judgments based 
on insufficient knowledge of the complex factors which should determine any of 
the decisions in this field. 

Our principal objection to complete isolation of the Commission from its staff 
as proposed in the McFarland bill stems from the complete lack of any demon- 
strated necessity for any such action. A reasonable case can be made out for 
separation of the prosecutory and investigatory functions of an administrative 
agency from its quasi-judicial activities in deciding contested proceedings. It is 
this desire, it is believed, which largely motivated Congress to enact the Ad- 
ministrative Procedure Act. The Commission does not argue with that con- 
clusion. On the contrary, both in its rules and regulations and in the proposal 
submitted herewith, the Commission has gone far beyond the terms of the 
Administrative Procedure Act to extend the initial licensing cases the separation 
if the Commission's quasi-judicial activities from its prosecutory and investiga- 
tory activities. But when this separation of functions is achieved there would 
appear to be no reason whatsoever for taking further steps to cut off the Com- 
mission from the members of its staff who are not engaged in prosecutory or 
investigatory activities. 

It cannot be seriously contended that members of the staff having no function 
if advocacy in contested proceedings would be inclined to color their recommenda- 
tions or advice or that they would necessarily be predisposed to an unobjective 
approach to the problems of public interest which concern the Commission. 
lt must be assumed that the evil which it is believed might ensue from permit- 
ting the Commission access to such personnel is that the Commissioners cannot 
be trusted to make their own independent judgment on the matters concerning 
which they would receive advice and assistance. The asse tion of such an evil, 
either in respect to an existing or potential situation, is a canard upon both the 
members of the Commission and its staff which has no basis in fact. The asser- 
tion, in effect, is that present and future members of the Commission are in 
capable of carrying out their oaths of office and of fairly administering the 
duties assigned to them. 

In protesting against a proposal in which such an assertion is implicit, we are 
refusing to concede that our judgments would be any less the product of our own 
thinking and conscience merely because we would receive the expert advice and 
assistance of individuals employed by us. In the light of the position taken by 
Commissioner Jones in the statement and supplemental statement of his views, 
we believe this point needs more emphasis. To the extent that those views 
suggest that staff members who have had no connection with the investigative 
or prosecutory aspects of adjudicatory proceedings may be able to influence the 
Commission by means of colored or biased views, we believe that they do not 
present a fair picture of the manner in which the Commission exercises its fune- 
tion of making decisions. The Commission does not feel that legislation should 
be passed which would prohibit members of the Commission from discussing 
atters at issue in adjudicatory proceedings with members of its staff who are 
lot engaged in the investigatory or prosecutory functions of the Commission. 

These views have led the Commission to determine that no purpose would be 
served by requiring the Commission to establish a staff directly responsible to 
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it whose sole duty would be to aid the Commission in the writing of decisions 
and other Commission orders in adjudicatory proceedings. Experience with th 
Commission’s present review section, which has a far broader authority nd 
with which the Commission consults directly with respect to hearing Cases, 
convinces us that any such narrow limitation on the functions and personne 
the staff with which the Commission might consult would be unfortunate. 

There would appear to be no reason why the Commission should not be fre 
in deciding contested cases, to consult with all members of its staff who are 
engaged in prosecutory or investigative activities as members of one of the fun 
tional bureaus. It would seem particularly unfortunate if the Commission were 
to be deprived of the opportunity to consult with the general counsel, the chief 
engineer, or the chief accountant, or their principal assistants, who, under the 
plan contemplated by both the McFarland bill, 8. 1973, and the Commission's 
redraft thereof, as well as the plans of the staff reorganization now being inc 
pendently developed by the Commission, would be disassociated from any of th 
prosecutory and investigatory activities of the functional bureaus. The fact 
that these members of the staff might have other duties, such as the participation 
in rule making, international conferences and litigation, or the making of recom. 
mendations to the Commission on proposed legislation, would, if anything, appea: 
to us to be additional reasons why they should not be prevented from being avai! 
able for consultation with the Commission, for it is the sum total of their know) 
edge, experience, and expertise in exercising these duties which render them mos! 
useful to the Commission in the making of decisions in contested cases. 

Thus, an oral argument in a contested adjudicatory proceeding may turn upon 
the proper interpretation of a court opinion in a case which did not even directl) 
involve the Commission or such argument may, on the other hand, revolve aroun 
a dispute between experts as to some technical engineering question. There 
would not appear to be any good reason to have a general counsel or a chiet 
engineer at all if they could not be consulted by the Commissioners in such 
circumstances. 

Consequently, the Commission’s proposed revision of the MeFarland bi 
S. 1973, would not attempt to denominate the particular functions and respon 
sibilities of members of its staff who might consult with the Commission in 
adjudicatory proceedings. Instead, it provides that staff personnel engaged 
directly or indirectly in prosecutory or investigatory functions in any adjudi 
catory proceedings or subject to the supervision or direction of such a perso! 
shall not advise or consult with the Commission with respect to decisions befor: 
and after formal hearings in any adjudication within the meaning of section 
2 (d) of the Administrative Procedure Act. 

Under this provision, which appears on page 11, commencing on line 4 of 
Committee Print No. 1, the personnel of the integrated functional bureaus would 
be concerned with the processing of applications, the investigation or prosecu- 
tion of complaints, and the presentation of evidence and argument in forma! 
hearings or other adversary proceedings would be prohibited from making ex 
parte recommendations to the Commission after a hearing in adjudicatory pr 
ceedings. Thus, under this provision the Commission would be precluded fro 
receiving the ex parte advice or recommendations of personnel of the func- 
tional bureaus except with respect to interlocutory questions relating to the 
designation of matters for hearing or other questions which might arise with 
respect to such proceedings prior to the conclusion of any hearing. 

Personnel of the functional bureaus could consult with the Commission ex 
parte concerning whether applications, complaints, petitions, or other matters 
should be designated for hearing, the issues to be considered at such a hear 
ing, requests for changes in hearing issues, petitions for reconsideration an 
grant without hearing, and similar matters not involving decisions on the merits 
of the hearing record. But once such a hearing has been held the personnel of 
the functional bureaus would be prohibited from any ex parte consultation with 
the Commission with respect to any matter relating to the case and could mak: 
recommendations with respect to the proper decision to be made bv the Com 
mission only as a party filing exceptions and supporting briefs, and appearing 
before the Commission on oral argument like any other party. Subsequent to 
a hearing if the Commission desired to secure the advice and counsel of its staff 
in such adjudicatory proceedings, it would be required to rely solely upon those 
members of the staff not associated with any of the functional bureaus. 

Py virtue of the definition of “adjudication” in the Administrative Procedur 
Act, the proposal would apply the separation principle to all hearing proceed- 
ings looking to a final adjudication other than those involving rule making 
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he Commission believes that the proper execution of its quasi-legislative func- 
jons requires it to have available for advice and assistance, at every stage of 
he rule-making process, all the staff members with the necessary experience to 
eal with the engineering, accounting, and legal problems likely to be encoun- 
ered in the preparation for and the conduct and determination of such pro- 
vedings. 

It is to be noted that the Commission’s proposal would carry the principle of 
eparation considerably beyond that required for administrative agencies gen- 
rally by the Administrative Procedure Act, particularly insofar as it would 
rohibit Commission consultation with prosecutory and investigatory personnel 
in initial licensing cases. Initial licensing cases which, under the Administra- 
tive Procedure Act, are now exempt from the separation or nonconsultation 
requirements, constitute the great bulk of hearing cases before the Commission. 
Section 5 (c) of S. 1973 constitutes a general revision of the provisions of 
je existing Communications Act relating to delegation of Commission authority 
to members of its staff. The proposed revision makes no substantive changes 
in existing law but does serve a useful function in clarifying certain language 
» the existing act dealing with the limitations of the Commission's power to 
jelegate its authority. Thus, the McFarland bill would substitute a simple 
tatement that delegation of Commission authority shall not extend to “duties 
therwise specifically imposed upon the Commission by this or any other act 
f Congress” for the proviso in the present act that authority to delegate does 
ot extend to “investigations or contested proceedings,’ the exact scope and 
seaning of which has never been clearly defined. 

There is, however, one difficulty with the McFarland bill provision. This is 
hat as drafted it fails to allow for the possibility of the Commission dividing 
tself into panels and of subsequent delegation of panel authority. In redraft- 
ng the provision to include authority for delegation by panels the Commission 
jas found it advisable to revert to the original language of section 5 (e) of the 
resent Communications Act. It has, however, substituted the language of 
he McFarland bill, S. 1973, indicated above, for the present proviso with respect 
o the limitation on delegated authority. 

It is believed that the provisions of the Commission's redraft of section 5 (d) 
hich appear on page 8 of committee print No. 1 are substantially the same as 
hose contained in section 5 (c) of the McFarland bill, with the noted exception 
{ the inclusion of language necessary to permit delegation of Commission power 
n the event that it avails itself of the opportunity of dividing itself into one or 
hore panels. 

Section 5 (d) of the McFarland bill provides that the Commission shall hold 
eetings at least once a month, at which time the Commission shall give special 
onsideration to the expedition of its business and take such action as may be 
ecessary to achieve the objective of rendering final decision within 3 months 
rom the date of filing of all applications in nonhearing cases, and within 6 
onths from the closing of the record in hearing cases. This section also re- 
juires the Commission to promptly report to the Congress every instance where 
n application has been pending before it more than the stated period of 3 or 
}months, respectively, and to indicate the reasons for the delay. 

While the expeditious handling of Commission business is, of course, a matter 
0) be given topmost priority, the Commission believes that the timetable estab- 
ished by section 5 (d) and the required report to Congress on each failure to meet 
he schedule will not necessarily aid the Commission in achieving prompt disposi- 
n of pending applications but may, on the contrary, tend to retard Commis- 
ion action. It is apparent that the time required for the Commission to reach 
eterminations on matters pending before it is primarily a product of the num- 
of applications filed during any given period and the available staff (or avail- 
ble appropriations to hire staff) to process such applications. At the present 
ment, under existing Commission procedures, it is estimated that the standard 
roadeast radio applications, which are being filed at the rate of approximately 
‘to 40 per month, can be acted upon either by a grant without hearing or by 
resignation for hearing within a period of 6 to 8 months, depending upon whether 
‘not such applications involve complicated engineering problems requiring 
ttensive consideration by the Commission’s engineering staff. If a hearing 
required an additional delay of 6 months or more results. The period of time 
r consideration of FM applications is considerably less. However, it is expected 
hat with the resumption of processing of applications for television stations 
Here will be a great many such applications, most of which will require a hear- 
g, and that while such hearings can be designated within a comparatively 
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short period of time after the filing of the application, the large number of hear. 
ings required will result in inevitable delay in reaching the final conclusion anq 
additional periods of time may be inevitable if the Commission’s appropriatio; 
for employing staff personnel is further reduced below present levels. 

In this connection it must also be kept in mind that the Commission must per 
form other important functions in addition to passing on individual applications, 
such as rule making and other regulatory functions. The imposition of a fixed 
time for the performance of licensing functions may result in postponement of 
performance of other important duties imposed upon the Commission. 

In the light of the above considerations the Commission believes that the estab- 
ment of normal statutory periods for the processing of applications, even as a 
“objective,” can only act to give persons dealing with the Commission a fals 
idea as to when they may expect to have their applications acted upon without 
fact aiding in the expedition of such application processing. And any requir 
ment that the Commission make detailed reports to Congress every time a goal js 
not met with respect to any particular case would only result in further dela) 

On the other hand, the Commission has no objection to that part of section 
5 (d) of S. 1973 which requires the Commission periodically to take time at 
its meetings to examine its workload and to consider means of expediting its 
business. It is believed that any requirements that the Commission make such 
a comprehensive review every month, as presently provided in the McFarland 
bill, S. 1973, might result in additional delays rather than in the expedition of 
the Commission's work which is desired. It is suggested, however, that it might 
be advantageous to provide that the Commission undertake such a review at 3 
months intervals as a minimum. This is particularly true since this period of 
time would coincide with the Commission’s present quarterly review of its 
budgetary situation. The Commission has therefore proposed as section 5 (g) of 
its draft, appearing on page 11 of committee print No. 1, the adoption of a simpl 
provision providing that the Commission hold a meeting at least every 3 months 
to review its. procedures and take any action necessary or appropriate to ex- 
pedite the conduct of its business. 

The Commission has also included in its draft bill a section 5 (h) providing 
that nothing in section 5 or done pursuant thereto shall be deemed to divest the 
Commission of any of its powers. This section is identical with section 5 (d 
of the existing act and merely serves as a safeguard against any claim that 
action by the Commission to divide ifself into panels or in delegating any of its 
authority to individual Commissioners or members of the staff limits the exer- 
cise of any powers given to the Commission by any of the other provisions of 
the act. 

Section 6 of the McFarland bill, S. 1973, would amend section 307 (d) of the 
Communications Act relating to the procedure to be followed by the Co 
mission in passing upon application for renewal of existing station licenses. 
would do so by striking out the present language that Commission action < 
renewals shall be “limited to and governed by the same considerations ani 
practice which affect the granting of original applications” and substituting 
therefor a provision that the Commission may grant such renewals “if the Com- 
mission finds that public interest, convenience, or necessity, will be served 
thereby.” 

This provision must be read in connection with the provisions of section | 
of S. 19753, which provides that in renewal proceedings the burden of proceeding 
with the evidence and of substantiating the grounds for any conclusions that 
the renewals should not be granted is to be placed upon the Commission o1 
upon any parties who oppose the renewal. The result is that a licensee would 
be entitled to a grant of renewal unless it could be affirmatively shown that 
such grant would not be in the public interest, instead of the present situatio! 
where the licensee itself has the responsibility of showing that such gran 
would be in the public interest. 

The Commission believes that neither of these proposed amendments would 
be in the public interest. Even without the shift in the burden of proof provided 
by section 13, the elimination of the language contained in the present act 
stating that renewals are to be considered upon the same basis as applications 
for original licenses would raise a substantial question as to whether the re- 
cipient of a radio license was not thereby afforded a permanent franchise to us 
such facilities conditioned only upon his ability to show that he could meet the 
minimum qualifications of a radio licensee, 

Under the language of the McFarland bill, it is believed, a serious question 
would be raised as to whether the Commission would be authorized to make @ 
grant to a competing applicant for broadcast facilities, even where such applicant 
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cearly demonstrates in the hearing that it could do a far superior job in serving 
the public interest than the existing licensee. Similarly, under the revised 
language proposed in the bill, the Commission would be unable at the time an 
existing license comes up for renewal to condition the grant of such renewal 
upon the station taking steps to afford additional protection to some other station 
where facts, which have come to the Commission's attention subsequent to the 
original grant of the application, show that such a modification of station license 
would be in the public interest. This will, in effect, create a vested right in 
licensees contrary to the long established congressional policy of negativing 
any property right in licensees, 

Attention should be called to the fact that section 307 (d) of the Communica 
tions Act applies not only to the broadcast services, but also to Common-carrier 
radio, and to safety and special-services radio. The difficulties which will result 
fom the amendment can well be illustrated in the common-carrier field. In 
passing upon competitive applications to establish a circuit to a given point, the 
Commission may decide to grant only one application, even though all applicants 
are qualified and even though enough frequencies for all are available, This may 
arise from the fact that there is only enough traflic to make one circuit econom 
ical. In practice the same result may be reached by the desire of the foreign 
carrier to have but one circuit, and, of course, in many situations, there are not 
enough frequencies for all. Thus a monopoly is created, but the knowledge that 
a competitor may apply for the circuit and will prevail if he shows that he will 
render a Superior service to that of the existing licensee serves as a spur to the 
existing licensee to do the best possible job If section 307 (d) is amended, as 
set forth above, the spur is gone because the carrier is given a perpetual monop 
ily. It is clear, also, that this spur exists equally in the broadcast and safety and 
special-services fields. 

The suggestion has been made that the changes in the statute which have 
proposed are required in order to avoid the situation where a competing applica- 
tion would be preferred to an existing station on the basis of untested promises 
as contrasted with the actual service of an existing station. We believe that 
this fear is completely unfounded. For it is clear that under existing law as 
stated in court as well as Commission decisions, the Commission would be re- 
quired to give substantial consideration to the real differences between a proven 
record of actual service and mere promises or prognostications of what type of 
service a new applicant intends or expects to be able to provide. The existing 
station will naturally and quite properly start with a great advantage and a 
competitor requesting its facilities will not be able to prevail, and should not 
prevail, unless it can show that it is substantially superior to the existing sta- 
tions. Fears of arbitrary action to the contrary are not justified by any past 
action on the part of the Commission nor has any been cited during the course 
if the consideration of this bill by Congress. We can only conclude that inter- 
ested parties have attempted to mislead the Congress as to the alleged urgent 
necessity of affording stations protection against arbitrary action by the Com 
mission in order, in fact, to secure permanent monopoly rights to their licenses. 

The same considerations have led the Commission to conclude that the provision 
of section 13 of S. 1973 for shifting the burden of proof in renewal cases is also 
unnecessary and unsound. At present, applicants for renewal of licenses, like 
ali other applicants, have the duty of making a positive showing that a grant of 
their application would serve the public interest, convenience, and necessity. 
Shifting the burden to the Commission can only mean that instead of accounting 
for their stewardship at 3-year intervals, licensees will be able to continue 
uperation unless the Commission happens to come into possession of information 
which positively indicates that the station is failing to serve the public interest. 

The effect of any such shift can only be to buttress the claim that existing 
stations have a property right to their facilities. It would leave the marginal 
‘tation free or, at least, freer to operate in any manner that it sees fit, safe in 
the knowledge that unless the Commission happens to come into possession of 
‘substantial information of an adverse nature, its license would be auto- 
natically renewed. For this reason the Commission’s draft bill does not con- 
lain this provision from 8S. 1978. The Commission’s draft of the bill does, 
however, contain a sentence which has been added to the existing language of 
section 307(d) and which appears commencing on line 12 of page 12 of the 
Committee Print No. 1. This sentence, taken verbatim from section 13 of the 
McFarland bill, 8. 1973, provides that pending the conclusion of any hearing and 
‘final determination on an application for renewal of a radio station license 
id pending the disposition of any petition for rehearing thereon, the Com- 
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mission shall continue such license in effect. There is no necessity for the 
addition of this language to the present provisions of section 307(d) since 
section 9(d) of the Administrative Procedure Act already requires just such 
a continuation of the license pending completion of the renewal proceedings 
On the other hand there is no objection to the provision as written in S. 197 
and it has been therefore included by the Commission in its draft. 

Mr. Rogers. Mr. Coy, it is necessary for the committe to go to the House, 
So we are going to have to stop at this point. We are going to continue this 
bearing until 10 o’clock in the morning. If you will come back at that time, we 
will give you an opportunity to complete the statement. 

Commissioner Coy. Mr. Chairman, I appreciate that. I would just like to « 
clude the section that I am on with one statement which is three lines | 
and let me be on a new subject matter entirely. 

Mr. Rocers. All right. 

Commissioner Coy. With respect to what I have been discussing, Commissio 
Hyde does not share these fears of the Commission majority and believes t) 
the provision of the McFarland bil! as amended afford adequate protection 
the public interest and should be adopted. Commissioner Hyde is availab' 
the committee at any time you wish him. 

That brings me to section 7 on a new subject matter. * 

Mr. Rocers. We will resume Friday at 10 o’clock. 

(At 11:50 a. m, the committee recessed, to reconvene Friday, August 
1950, at 10 a. m.) 


The committee met, pursuant to recess, in room 1334, New House Office Bui 
ing, Hion. Dwight L. Rogers presiding. 

Mr. Rocers. Let the committee come to order. 

We will proceed with the further testimony of Mr. Coy. 


STATEMENT OF HON. WAYNE COY, CHAIRMAN, FEDERAL COMMUNICATIONS 
COMMISSION, WASHINGTON, D. C.—Resumed 


Commissioner Coy. Mr. Chairman, when we recessed on Wednesday noon, 
I had reached the top of page 39 of my statement and was ready to begin 
with section 7 on that page. 

Section 7 of the McFarland bill consists of an amendment to section 308(a) 
of the Communications Act with respect to the circumstance in which the Com 
mission may dispense with written applications. Under existing law the gen- 
eral provision that the Commission may grant licenses only upon written apy 
cation is conditioned by a proviso stating that in cases of emergency found by 
the Commission such licenses may be issued without formal application, under 
such conditions as the Commission may impose. This has permited the Com 
mission to issue various types of special and temporary license authorities 
upon oral or telegraphic request. The amendment proposed by section 7 wonld 
limit this authority by providing that formal written applications may be dis 
pensed with only where the cases of “emergency” involve danger to life or pro 
erty, or are due to damage in equipment. In addition, the amendment would 
permit temporary authorizations to be issued in the absence of a formal] written 
application during the continuance of any war in which the United States is 
engaged when such action is necessary in the furtherance of the war effort 
Moreover, instead of the present provision limiting such temporary authoriza- 
tions to a period of 3 months, the amendment would require such authorizations 
to be strictly limited to the particular emergency period which the Commis 
sion has found to exist. 

The Commission has no objection to this proposed tightening up of the pro 
visions of the section 308 of the Communications Act. However, we believe that 
there is one other type of situation, not now comprehended by 8S. 1973, in which 
it should be possible for the Commission to dispense with formal written appli- 
cation. For we have found by experience that in certain of the nonbroadcast 
fields, such as the amateur service, where there are a great many applications 
for renewal of licenses, all falling due on a given date, it may be sometimes neces 
sary to issue temporury authorizations in advance of securing formal written 
applications from all licensees. Since the licenses in these fields are not ex 
clusive licenses in the sense that the granting of one license does not forestall 
or limit the opportunity of another applicant also to receive a license, it would 
not appear that any party would be injured, if the Commission in emergency 
situations grants temporary authorization before written applications are re 
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ceived. 'The Commission's redraft of section 7, appearing commencing on page 
12 of Committee Print No. 1, has therefore included a third category, restricted 
to the nonbroadecast services, permitting the Commission to dispense with formal 
written applications where it finds in an emergency situation that their advance 
submission is not feasible. In all other respects the Commission's draft of this 
section is identical with the provisions of section 7 of 8. 1973. 

Section 8 of S. 1973 contains extensive amendments to section 309 of the Com- 
munications Act. By such amendments any “party in interest” would be en- 
titled to file a protest against any grant without hearing made by the Commission 
or to intervene as a matter of right in hearing on an application set by the Com- 
mission. Upon the filing of any such protest, which shows that the petitioner 
is a “party in interest” and specifies with particularity the matters desired to 
be gone into upon a hearing, the Commission is required to order such a hearing 
upon the issues specified in the protest. The provisions of the McFarland bill 
contain no definition of “party in interest” (although the Senate report stated 
that such parties would include persons who would suffer electrical or economic 
interference as a result of the granting of any such application), nor is there 
any limitation on the “facts, matters, and things” which could be relied upon 
by a:protestant in order to entitle him to a hearing. In addition, the bill con- 
tains a provision which would require the Commission, upon determining that 
it would not make a grant without hearing, to notify the applicant of reasons 
for this determination and to give full consideration to any reply submitted by 
the applicant before designating an application for hearing. 

The Commission is unanimously of the opinion that these proposed changes 
in existing law are unwise and can only have the effect of greatly increasing the 
delays in processing of radio applications. As indicated above, the provision 
would allow any “parties in interest” to secure a hearing on any application 
upon the filing of a proiest. In previous bills which similarly proposed to intro 
duce the protest rule, the wor. s “economically or by electrical interference” were 
used as adverbs to define the class of “parties in interest” who, by protest, would 
be entitled to request and secure a hearing. Just what change the deletion of 
this definition in the present bill accomplishes or is intended to accomplish is 
unclear. In all prebability, however, the words “parties in interest” would be 
interpreted very broadly, especially in view of the fact that the Senate report 
on the bill expressly states that the term includes both those who would suffer 
electrical interference and those who would be affected solely from an economic 
viewpoint. 

With respect to electrical interference the protest rule is completely unneces- 
sary. Court decisions have made clear that any existing licensees may intervene 
as a matter of right in any hearing already scheduled or may file a petition for 
reconsideration under section 405 of the act, which must be granted whenever 
the grant of an application would cause objectionable interference within the 
station’s protected contours as established by the Commission’s standards of 
good engineering practice. 

The significant change which would be brought about by adoption of the pro- 
test rule, however, would be that it would give existing licensees and applicants, 
who would not be subjected to any interference by a grant, an opportunity to 
protect themselves against competition for long periods of time by forcing such 
competitors to go through a hearing even though no reason exists for not grant- 
ing the application at once. The Commission wishes to emphasize once again 
that it would be unfortunate for Congress to give existing licensees such a delay- 
ing device. And it is obvious that the adoption of any such procedure will not 
tend to expedite Commission action upon business pending before it: on the con- 
trary, by extensively increasing the Commission’s workload, applications for 
new stations, as well as other hearing cases, would be subject to additional 
delays. The scope of the present language is so broad that a hearing would 
probably be required even if the new applicant requested a different class of 
broadcast service—for example, FM or television—from that of the existing 
station or Other applicant in the same community claiming to be economically 
affected—for example, standard broadcast—and it should be pointed out that 
section 8 would apply not only to broadcasting but to all radio services. As & 
result, if the section is adopted, one taxicab company, bus company, or trucking 
company that already had a radio installation could require all of its competitors 
to be subject to the expense and delay of a hearing before they could receive 
licenses to use radio. 

_If the Congress is of the opinion that as a matter of public policy the Commis 
Sion should hold hearings in any case before granting to anybody such an impor 
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tant facility as a broadcasting station, it should write the specific requirement 
into the statute. It should not enable competitors to achieve this result by 
the means of the procedural provision contained in the bill. 

Further unnecessary delay in the processing of applications would almost 
certainly result from the adoption of the proposal contained in section 8 (b) of 
the bill, which would require the Commission, before designating any appli 
tion for hearing, to first notify the applicant of all objections to the grant, their 
source and nature, and why the Commission has been unable to reach a conclu 
sion that a grant would be in the public interest. Under this provision, the 
applicant would be given an opportunity to reply, and only after considering 
such reply could the Commission proceed to designate the application for hearing 
While this provision has presumably been advocated in order to obviate the 
necessity for hearing where the submission of some clarifying information or 
amendment would make it unnecessary, the actual result of its adoption would 
be to further delay the processing of applications which must go to hearing 
lor before a matter could be designated for hearing the Commission and its stat 
would be forced to consider every application twice, first upon submission of 
the original application, and upon the receipt of the applicant’s comments o1 
the Commission's statement of its objections to an immediate grant. 

When it is realized that an increasing number of applications involve highly 
complicated engineering proposals, including plans for complex directional a1 
tenna systems, and that staff consideration of such proposals is responsible for 
a large share of the present delay in initial processing of applications, the serious 
effects of the proposal may be better appreciated. In any event, the provision 
does not appear to be necessary since, under existing law and practice, a petition 
for reconsideration of the action designating the application for hearing, incor 
porating the clarifying information, can and does achieve the same result. 

Section 8 of the Commission’s draft bill, which begins on line 17 of page 13 of 
Committee Print No. 1 therefore retains the present provisions of section 309 (a) 
of the Communications Act with the addition of one provision taken from 8, 1973 
to which the Commission does not object. This addtional language provides 
that when the Commission determines that it cannot make a grant without 
hearing and formally designates the application for hearing, it shall notify the 
applicant of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue. It is believed that under present 
Commission procedure such notice is, in effect, given to applicants designated for 
hearing. However, the Commission has no objection to spelling out this require 
ment in the statute. 

Section 9 of S. 1973 would amend section 310 (b) of the Communications Act 
with respect to the Commission’s power over transfers of license. Under the 
amendment the Commission, in considering transfer applications would only 
determine whether the transferee or assignee possesses the qualifications of an 
original licensee or permittee. If it did it would be required to approve the 
transfer. The Commission’s existing power to determine whether the transfer 
itself is in the public interest would be eliminated. 

It is not entirely clear just what the full effect of these changes would be, ex- 
cept that it is apparent that this amendment, like several others in the bill, is 
intended to strengthen the licensee’s property rights in his license at the expense 
of the public interest. The nature and extent of the problems which would 
arise from the adoption of the proposed change can best be illustrated by the 
situation which arises from trafficking in licenses. From the outset the con 
gressional policy has been clear that frequencies should be licensed to persons 
who will use them to operate in the public interest and should not be made the 
subject of promotion, speculation, or trafficking. In accordance with congres 
sional policy the Commission has followed a practice of refusing to agree to a 
transfer by persons attempting to traffic their licenses. In actual operation, 
however, the practice is and can be discovered only when a person attempts to 
sell a station or a construction permit. Under the provisions of the bill, how- 
ever, if the transferee is qualified, the Commission would presumably be required 
to approve the transfer and thus condone trafficking in licenses. 

But the amendment would have another and perhaps even more serious effect. 
For if it is adopted, any licensee who has violated the act, the rules and regula 
tions of the Commission, or a cease-and-desist order, against whom revocation 
proceedings are in process, or who has failed to operate in the public interest 
and whose renewal application is up for hearing, could at any time before final 
Commission action request that its license be transferred to a person not pre 
viously connected with the station. Under the revised bill which provides that 
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ihe Commission can only consider the qualifications of the proposed transferee, 
the licensee could challenge any attempt to deny the transfer on the ground that 
such action violates the provisions of section 9 of this bill. Nor is this prob- 
ability merely idle speculation on my part. In a substantial number of recent 
cases where applications for existing licensees have been designated for hearing 
and where there has been an initial decision adverse to the applicant, the appli- 
ecants have attempted, so far without success, to transfer their licenses to some 
other person. It is inconceivable that Congress could intend this consequence 
which would leave licensees free, in their own discretion, to ignore the mandates 
of the act and the rules and regulations of the Commission, safe in the knowl- 
edge that if the Commission moves against them they could transfer their license 
to any persons meeting the minimum qualifications of a licensee. Ultimately the 
court might be persuaded that Congerss did not intend this result; meanwhile, 
however, unnecessary confusion and litigation would be created. 

I am of the opinion that if any amendments to section 310 (b) of the existing 
act are to be considered they should be amendments looking toward the strength- 
ening of the existing provisions of law rather than their weakening. In any 
event the Commission believes that the proposed amendment to section 310 (b) 
would not serve the public interest and we have therefore eliminated all refer 
ence to this section of the act and to section 9 of the McFarland bill, S. 1973, in 
our proposed revision. 

Section 10 of the McFarland bill would amend section 311 of the Commn- 
nications Act which concerns relationship between the act and certain aspects 
of the antitrust laws. Section 311 as presently written is composed of three 
parts. The first part directs the Commission to refuse a station license to any 
applicant in certain cases where, pursuant to the provisions of section 313 of 
the act a Federal court has made a finding that the applicant has violated the 
antitrust laws and, as part of the penalty imposed for such a violation, has 
ordered that the applicant’s station license be revoked. This part of the existing 
law is not affected by the proposed amendment. But section 311 also provides 
that the Commission is authorized, in its discretion, to refuse a license or con- 
struction permit to any person who has been finally adjudged guilty by a Federal 
court of unlawfully monopolizing or attempting to monopolize radio communi- 
cations or to have been using unfair methods of competition. And the section 
contains an additional provision stating that the granting of a license shall not 
preclude any aggrieved third party from instituting proceedings against such 
persons with respect to violation of antitrust laws. Both of these last two 
provisions would be stricken from the act by the proposed amendment. It is 
not clear why these provisions have been deleted or what the exact effect of 
their deletion would be. In all probability the Commission’s existing authority 
to take relevant antitrust law violations }nto account in determining the interests 
of the public and character qualifications of applicants in licensing proceedings 
and would not be affected by this deletion and was not intended to be. However, 
adoption of the amendment would undoubtedly lead to the contention that the 
deletion indicates the congressional intent that the Commission’s authority 
in this field be curtailed. Extensive and time-consuming litigation would be 
inevitable before the point could be resolved. An additional doubt could be cast 
upon the question of whether private persons retained their rights to bring 
triple-damage action against radio licensees for violations of the antitrust laws. 

The majority of the Commission believes that the prevention of monopoly 
in any manner or form in radio and television is of the utmost importance and 
that no steps should be taken casting doubt upon the Commission’s authority 
in this field. Accordingly, they believe that section 311 should be retained in 
its present form and have included no provision analogous to section 10 of the 
McFarland bill, S. 1973, in the Commission's draft revision. Commissioner 
Sterling believes that the proposed amendment clearly is not intended to and 
does not derogate from the Commission’s general authority to consider con- 
victions of antitrust law violations in determining whether applicants have 
the requisite qualifications to operate a radio station in the public interest. He, 
therefore, believes that the amendment proposed by section 10 of S. 1973 is 
satisfactory. 

Section 11 of S. 1978 revises the present section 312 so as to make certain 
changes in revocation procedure and, in addition, authorizes the Commission to 
issue cease-and-desist orders. The proposed subsection (a) of section 312 would 
allow the Commission to revoke a station license because of conditions coming 
to its attention since the license was granted which would have warranted 
the Commission in refusing to grant such license, or for violation of the cease-and- 
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desist order issued by the Commission. But various grounds for revocation 
the station license contained in the present section 312 (a) would be eliminate: 
These grounds include revocation for false statements in the application, failure 
to operate as set forth in the license, or violation of the Communications Act or 
regulations of the Commission, and, under the bill, would constitute grounds for 
instituting cease and desist proceedings, but not for immediate revocation of « 
station license. In most cases where such grounds exist or violations occur, it is 
to be expected that the Commission will make use of the cease and desist order 
procedure, but we believe that some violations of treaty, act, or rule may be of 
such extreme seriousness that licensees willingly and knowingly engaging in suc! 
conduct should be subject to immediate revocation proceedings. This is particu- 
larly' true since the section applies to all radio licensees, including those engaged 
in safety operations where a higher standard of enforcement may be advisable 
The rare utilization of the existing revocation powers by the Commission would 
appear to afford sufficient assurances that the more drastic power would not be 
subject to abuse, especially since judicial review of any Commission revocation 
action is always available. 

These considerations aside, we are generally in favor of the proposed amend- 
ment, particularly that provision which provides for cease-and-desist orders, but 
would suggest, as a minimum, that the existing authority to revoke where a 
licensee fails to operate as set forth in his license, or violates the act or the 
Commission’s rules and regulations be maintained in those situations where suc! 
violations are repeated or deliberate. 

Experience with the existing act, however, leads all members of the Commis- 
sion, except Commissioner Hyde, to believe that authorizing the Commission to 
issue cease-and-desist orders, while helpful, will not alone prove sufficient. The 
lack of intermediate sanctions other than the death penalty of absolute revoca- 
tion has so seriously hampered the Commission in its administration of the act 
that we believe an amendment to the Communications Act which would establis! 
other intermediate sanctions in addition to the cease-and-desist orders provided 
for in the present bill is essential. The Commission, therefore, recommends to 
this committee for its consideration the provisions of section 20! of H 
R. 6949, a bill introduced by Mr. Sadowski on January 24, 1950, and referred 
to the Committee on Interstate and Foreign Commerce. I am submitting at this 
time copies of a proposed amendment to section 312, which is similar to section 
201 of H. R. 6949, with the exception of certain minor changes which we believe 
are required by the provisions of the Administrative Procedure Act. I desire to 
comment in some detail upon the provisions of this proposed amendment. 

(The amendment referred to follows:) 


THE COM MISSION’S PROPOSED SUBSTITUTE FOR SECTION 11 AND SECTION 12 oF 8, 1975 


Sec. —. Section 312 of the Communications Act of 1934, as amended, is hereby 
amended to read as follows: 


“ADMINISTRATIVE SANCTIONS 


“Sec. 312. (a) Any station license may be revoked or suspended for a period 
not to exceed ninety days, and any construction permit may be revoked 

(1) for false statements knowingly made either in the application or in 
any statement of fact which may be required pursuant to section 308; 

“(2) because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license or permit on an 
original application ; 

“(3) for willful or repeated failure to operate substantially as set forth 
in the license; 

“(4) for willful or repeated violation of, or willful or repeated failure t 
observe, any provision of this Act or any rule or regulation of the Con 
mission authorized by this Aet or by a treaty ratified by the United States; 

“(5) because the licensee or permittee (for any person controlling, cou 
trolled by, or under common control with, such licensee or permittee) has 
engaged in a course of conduct designed to persuade, induce, or coerce any 
other licensee or permittee (A) to violate or fail to observe any of the pro 
visions of this Act or any rule or regulation of the Commission, or (B) to 
engage in any course of conduct which, under any rule or regulation of t 
Commission, would warrant the Commission in refusing te grant a licens 
or permit to such other licensee or permittee ; 

. 
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“(6) for violation of or failure to observe any cease-and-desist order 
issued by the Commission under this section. 

“(b) Where any person (1) has failed to operate substantially as set forth 
in a license, or (2) has violated or has failed to observe any of the provisions 
of this Act, or (3) has violated or failed to observe any rule or regulation of 
the Commission authorized by this Act, or by a treaty ratified by the United 
States, the Commission may order such person to cease and desist from such 
action, 

“(e) Before revoking or suspending a license or revoking a permit pursuant 
to subsection (a), or issuing a cease-and-desist order pursuant to subsection (b), 
the Commission shall serve upon the licensee, permittee, or person involved an 
order to show cause why an order of revocation or suspension or a cease-and- 
desist order should not be issued. Any such order to show cause shall contain 
a statement of the matters with respect to which the Commission is inquiring 
and shall call upon said licensee, permittee, or person to appear before the Com- 
mission at a time and place stated in the order, but in no event less than thirty 
days after the receipt of such order, and give evidence upon the matter specified 
therein; except that where safety of life or property is involved, the Commis- 
sion may provide in the order for a shorter period. If, after hearing, or a waiver 
thereof, the Commission determines that an order of revocation or suspension 
or a cease-and-desist order should issue, it shall issue such order, which shall 
include a statement of the findings of the Commission and the grounds and rea- 
sons therefor and specify the effective date of the order, and shall cause the 
same to be served on said licensee, permittee, or person. 

“(d) In any case where the Commission is authorized pursuant to this section 
to suspend or revoke a license, or to revoke a permit, or to issue a cease and 
desist order, the Commission, after the hearing required by subsection (c), or 
waiver thereof, in lieu of revoking or suspending a license, or revoking a permit, 
or issuing a cease and desist order, or in addition to issuing a cease and desist 
order, may order the licensee or permittee to forfeit to the United States the 
sum of $500 for each day during which the Commission finds that any offense 
set forth in the order to show cause issued pursuant to subsection (c) occurred, 
or such lesser sum as the Commission may find appropriate in the light of all 
the facts and circumstances of the particular case. Any forfeiture ordered by 
the Commission under this subsection shall be paid by such permittee or licensee 
to the Treasury of the United States within thirty days after the public notice 
of the order of the Commission unless the Commission shall, upon application, 
extend the time for payment, and, if not so paid, the license or permit shall be 
deemed revoked and shall be surrendered forthwith unless within such time 
the licensee shall file a suit in accordance with the provisions of section 402 (a) 
hereof to enjoin or set aside the order of the Commission. If the order is sus- 
tained, the forfeiture, together with interest thereon, shall be paid into the 
Treasury of the United States within thirty days after public notice of the order 
of the court unless the Commission shall, upon application, extend the time for 
payment, and, if not so paid, the license or permit shall be deemed revoked, 
and shall be surrendered forthwith. 

“(e) Any station license granted under the provisions of this Act, or the 
construction permit required hereby, may be modified by the Commission either 
for a limited time or for the duration of the term thereof, if in the judgment 
of the Commission such action will promote the public interest, convenience, 
and necessity, or the provisions of this Act or of any treaty ratified by the 
United States will be more fully complied with: Provided, however, That no such 
order of modification shall become final until the holder of such outstanding 
license or permit shall have been notified in writing of the proposed action and 
the grounds or reasons therefor and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hearing, if requested, 
why such order of modification should not issue. /rovided, That where safety 
of life or property is involved, the Commission may, by order, provide for a 
shorter period of notice. 

“(f) In any case where a hearing is conducted pursuant to the provisions of 
this section, both the burden of proceeding with the introduction of evidence 
and the burden of proof shall be upon the Commission.” 

Mr. Coy. The proposal would authorize three intermediate sanctions—sus- 
pension of a license for a period not to exceed 90 days; the issuance of orders 
requiring persons to cease and desist from specified activity in violation of the 
act or the Commission’s rules, similar to the authority set forth in 8. 1973, and 
the imposition of appropriate fines. By the amendment, the Commission is 


ul 
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afforded a choice of sanctions to enable it to take into consideration the fac 
circumstances surrounding particular offenses and types of offenses. At the 
same time the proposal would establish a gradation of offenses, with the mor 
serious sanctions being available only for application to the more serious types 
of offenses. 

ty section (a) of the proposed amendment, the Commission is given an option 
to suspend a license, after hearing, for a period of 90 days or less in any cas¢ 
in which it can revoke the license. We believe this to be a salutary provision 
Even where there have been serious violations of the act or Commission rules 
and regulations, or where the licensee has made false statements to the Con 
mission, the Commission is reluctant to invoke the extreme penalty of revocation, 
which not only entails possible severe financial loss to the licensee but eliminates 
the revocation provision in providing a deterrent to unlawful conduct by 
the licensee from the radio-broadcasting field. As a consequence, the value of 
licensees and applicants is questionable. 

There has been some objection in the past to giving the Commission any 
suspension authority on the grounds that it, too, is a harsh sanction, whict 
under certain circumstances may even approach the severity of revocation itself, 
We believe that any such argument is clearly without merit; for in the absence 
of a suspension provision the alternative is the harsher and permanent sanction 
of revocation. In fact, it may well be that some of the opposition to granting 
the Commission the intermediate suspension authority stems from a_ belief 
that, though the Commission is reluctant to order a permanent revocation of 
any license, with the result that no effective sanction at present exists to 
dissuade licensees from violating, the act or the Commission's rules, if the Com 
mission were to be authorized to order a temporary suspension of license, it 
would be more likely to move against such violations. 

Under the provisions of section 312 (a), as proposed in our amendment, the 
four existing categories, in which licenses could be revoked, would be retained 
and two additional ones added. However, the existing language of section 
312 (a) would be modified so as to authorize the Commission to revoke or 
suspend a license or revoke a construction permit only where the the conduct 
invorved is engaged in knowingly, willfully, or repeatedly. Thus, licenses or 
permits could be revoked only for false statements “knowingly” made, for 
“willful or repeated” failure to operate substantially as set forth in a license, 
or for “willful or repeated” violations of or failure to observe any provision 
of the act or of an authorized rule or regulation. It is believed that these 
changes in the existing law will serve to dispel any fear that the revocation or 
suspension sanction would be utilized by the Commission with respect to conduct 
which is inadvertent. 

We also favor the adoption of the two additional grounds for revocation or 
suspension provided in the Sadowski bill and carried over into our amendment. 
The fifth provision of the amended section 312 (a) would authorize the Com- 
mission to revoke or suspend a license of a party who has engaged in a course 
of conduct designed to persuade, induce, or coerce other licensees or per 
mittees to engage in activities which violate the Communications Act or the 
Commission’s rules. This provision would apply to the licenses of stations 
owned by networks which engage in activities resulting in arrangements with 
affiliated stations which controvert the Commission’ chain-broadcasting regula 
tions. In these situations, the position of the network vis-i-vis their affiliates 
is generally such that the network is equally if not more responsible for such 
arrangements than the affiliates. The type of conduct specified in, this pro 
vision might well be interpreted as constituting grounds for refusal to renew 
a license for lack of qualifications or for revocation of license under the exist 
ing provisions of section 312 (a), inasmuch as any such activities would appear 
to be a “condition * * * which would warrant the Commission in refusing 
to grant a license on an original application.’ We believe, however, that enact 
ment of the proposed provision, which would provide several alternative sane- 
tions for such conduct, would have a salutary effect. 

Our proposal would also authorize the Commission to issue orders requiring 
any person to cease and desist from operating contrary to his license or from 
violating or failing to observe any of the provisions of the act or of an author 
ized rule or regulation of the Commission. It is noted that, unlike the revocatior 
and suspension provisions, this provision is not limited to willful or repeated 
failures to operate substantially as set forth in licenses or violations of the 
act or the Commission’s rules. This section would, therefore, afford the 
Commission an opportunity to take action to prevent the repetition of inad 
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yertent offenses without the necessity of invoking the more severe penalties 
involved in suspension or revocation of a license. The sanction would also be 
extremely useful to both the Commission and its licensees in affording a mech- 
anism for the interpretation of the provisions of the act and the Commission’s 
rules and for application of the act and rules to specific factual situations. The 
section would also authorize the Commission to issue cease-and-desist orders 
directed toward radio-operator licensees as well as any other person, whether 
or not such person holds any Commission license. This would not only establish 
a muchly needed alternative to the provisions of section 308 (m) of the act 
providing for the suspension of radio-operator licenses but would provide a 
means of formally proceeding against unlicensed operators in situations in which 
recourse to criminal or other court proceedings might not be a satisfactory 
means of securing compliance with the law. 

Subsection 312 (c) of the act as proposed in our amendment would establish 
a single procedure to be utilized by the Commission with respect to proceedings 
looking toward possible revocation or suspension of licenses, revocation of con- 
struction permits, or the issuance of cease-and-desist orders. Under the pro- 
posed procedure, the Commission would serve upon the party involved an order 
to show cause why an order of revocation or suspension or a cease-and-desist 
order should not be issued, The party would be given an opportunity to demon- 
strate at a hearing why no such order should be issued, and only after such a 
hearing would the Commission be authorized to issue any order revoking or 
suspending a license or requiring a party to cease and desist from any action. 
The Commission believes this procedure, which is similar in nature to that 
provided by section 11 of the MeFarland bill, S. 1973, constitutes a substantial 
improvement over the procedure presently authorized by the Communications 
Act with respect to revocation of station licenses. At present the Commission, 
upon determining that revocation proceedings should be instituted, issues an 
order revoking the license, subject to suspension upon request of the party 
involved. Under this procedure, considerable confusion has been caused. The 
public at large has not realized that the initial action of the Commission, 
denominated as a “revocation order” is, in fact, no more than the initiating of 
charges which may lead to eventual revoeation. It is believed that the proposed 
amendment would obviate this difficulty, and its adoption is therefore urged. 

Subsection (d) of the Commission’s proposed amendment would authorize the 
Commission in all appropriate cases where, after a hearing looking toward revo- 
cation, suspension, or the issuance of a cease-and-desist order, it determines that 
the respondent was guilty of the conduct charged to him, but that imposition of 
any of these sanctions would not be advisable, to order instead the licensee or 
permittee to pay a forfeiture of up to $500 for each day on which any offense, 
set forth in the show-cause order, was found to have occurred. In addition, the 
Commission would be authorized to combine the issuance of a cease-and-desist 
order with the imposition of a forfeiture. The payment would be limited by the 
terms of the amendment to $500 for any day on which any offense occurred, even 
though the Commission finds that other offenses of significance took place on the 
same day. The fines levied by the Commission under this provision would be 
payable within 30 days after public notice of the order of the Commission, unless 
the Commission should, upon application, extend the time for payment; and, 
unless so paid or an action is brought to review the Commission's order under the 
provisions of section 402 (b) of the act, the license is to be automatically forfeited. 

The Commission believes the power to in#pose fines for infractions of the 
Commission’s rules and the Communications Act is a valuable one which would 
substantially deter licensees from engaging in violations which can now be under- 
taken with impunity. But I wish to make clear that the provisions of our pro- 
posed amendment authorizing the Commission to issue cease-and-desist orders 
and to impose fines are necessarily subject to the provisions of section 326 of 
the Communications Act prohibiting the exercise of any powers of censorship. 
The Commission, accordingly, would not be authorized to issue any order re- 
quiring any licensee to cease and desist from the broadcasting of any program or 
to pay a fine because it broadcast any program not specifically prohibited by 
statute. 

Section 12: Going back now to the McFarland bill, section 12 provides that 
modifications of outstanding licenses may be made at the initiation of the Com- 
mission where it will promote the public interest or where the provisions of the 
act Or any treaty will be more fully complied with. The provision is identical 
With the existing section 312 (b) except for language spelling out that a licensee 
whose license the Commission proposed to modify may, on request, secure a public 
hearing on at least 30 days’ notice. This is the situation under the Supreme 
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Court’s interpretation of the present section 312, and the Commission's rulk 
pressly provide for a hearing. But there is no objection to spelling out s 
requirement in the act, and it has been incorporated in the provisions o 
Commission’s proposed draft which I have given to you, as part of a pro; 
new section 312 (e). S. 1973 also provides that the burden of proof in all ré 
tion, modification, and cease-and-desist proceedings is on the Commission. W, 
believe this amendment is merely a restatement of existing law, and the 
vision has been incorporated into our draft as a new section 312 (f). 

Section 13 of the McFarland bill, which would add a new section to the (o) 
munications Act entitled “Limitations on Quasi-Judicial Powers” is a rather 
peculiar proposal which, upon analysis, appears to concerns various matters 
relating to procedure for revoking or modifying outstanding licenses and for 
passing upon renewal applications for such existing licenses. As such there 
would appear to be no good reason for setting forth these provisions in a ney 
and separate section of the act. But, in addition, examination of the specifi 
provisions contained in the section incicates that most of the suggested amend 
ments are either completely unnecessary or inadvisable. Thus the first sen 
tence of the section provides that no license may be modified, except in the man 
ner expressly provided in section 12 of the bill, and no license revoked, ter 
minated, or otherwise invalidated except in the manner and for the reasons 
provided in section 11 of the bill. The Commission is unable to determine what 
is the purpose behind such provisions and what would be the effect, if any, of 
their adoption. It would appear that they merely restate what has already been 
stated by the sections of the bill specifically relating to revocation and modifi 
sation of licenses on the Commission’s initiative, since the Commission is not 
authorized to and does not, in fact, revoke or modify any license except as pro 
vided for in these sections of the act. But if this is in fact the case, the pro 
visions concerning revocation and modification in section 13 of S. 1973 are un 
necessary and redundant. It is possible therefore that these provisions, if en 
acted into law, might be made the basis for some future legal argument that 
the existing and necessary powers of the Commission should be further lim 
ited. The Commission believes that inclusion of any such language in the act 
which has no apparent substantive effect but from which it might be argued 
that some undisclosed additional limitation on Commission power should be 
imposed, would be unfortunate. 

The other two provisions contained in section 13 relate to proceedings on 
applications for renewal of station licenses. The first would provide that 
proceedings on renewal applications should follow the general provisions of the 
act with respect to the processing of all other applications, except for the shift 
ing of the burden of proof and for proceeding with the evidence in any hearing 
from the station applying for renewal to the Commission or any other party 
opposing the renewal. I have already discussed this provision in connection 
with section 6 of the bill and have explained why we do not believe that any 
such shift in the burden of proof is necessary or advisable. The other provision 
of section 13 was the one relating to the continuing of existing licenses in effect 
pending final determination of renewal proceedings, to which, as I have already 
stated, the Commission has no objection and has incorporated into its redraft 
of section 6 of S. 1973. 

In summary, with the exception of the last-named provision which we believe 
should be more properly incorporated into section 307 (d) of the act which 
directly related to renewal proceedings, the Commission sees no reason for the 
adoption of any of the provisions of section 13 of S. 1973. 

Section 14 of S. 1978 would add a new section 401 (e) to the Communications 
Act, authorizing the Commission in its discretion to issue declaratory orders on 
petitions of persons subject to the jurisdiction of the Commission to declare 
rights and other legal relations arising under the act, the Commission’s Rules 
and Regulations, or any treaty. The authority delegated to the Commission by 
the proposal would appear to be substantially the same as that already given 
to the Commission by section 5 (d) of the Administrative Procedure Act. 
However, the section as drafted would expressly limit the right of the Com 
mission to issne any declaratory rules to cases where there has been a petition 
therefor by licensees or the holders of construction permits or persons who have 
filed applications for such licenses or construction permits or are otherwis¢ 
subject to the Commission’s jurisdiction. It also provides that such rulings 
shall be binding only upon persons who are parties to the proceedings. 

The subject of declaratory rulings would appear to be adequately covered by 
the Administrative Procedure Act which applies to all agencies. The Commis 
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sion Sees no reason for the adoption of the proposed amendment which would 
limit the Commission’s authority to issue declaratory judgments to a degree not 
required of other administrative agencies. We have, therefore, not covered 
this Subject in drafting our proposed revision of the bill. 

Section 15 of S. 1973 constitutes a complete redraft of the appeal provisions of 
the present section 402 of the Communications Act. Since most of the provisions 
of the existing act in the bill are acceptable to the Commission, I think that I 
can save the committee’s time by discussing only those four instances in which 
the Commission’s proposed revision of the McFarland bill, 8S. 1973, which appears 
on pages 14 through 20 of the Committee Print No. 1, differs from section 15 of 
that bill. 

In the first place, the Commission believes that two minor changes should be 
made in proposed section 402 (b) of S. 1973 which would set out some eight cate- 
gories of cases in which a direct appeal could be brought from a Commission 
decision to the Court of Appeals for the District of Columbia Circuit. Since we 
hive suggested that the Commission should be given the authority to suspend, 
aus well as revoke, station licenses, we have provided in section 402 (b) (5), 
appearing at the bottom of page 15 of Committee Print No. 1, that appeals may 
be taken to the Court of Appeals for the District of Columbia Circuit where 
the Commission has issued a final order of suspension as well as in the case of 
revocation or modification orders which are presently covered. Secondly, the 
Commission’s draft would eliminate the proposed subsection 402 (b) (8) of the 
McFarland bill, 8. 1973, which would have authorized direct appeal to the Court 
of Appeals for the District of Columbia Circuit by any party or person 
aggrieved by a declaratory order of the Commission issued pursuant to section 
14 of the McFarland bill, since this section of the bill is, for reasons which I 
have previously indicated, not included in the Commission’s draft proposal. 

The Commission also believes that a minor change should be made in subsec- 
tion 402 (c) as proposed by the McFarland bill. Under the language of the bill 
as it passed the Senate, the Court of Appeals would be given “exclusive” 
jurisdiction over the proceedings and the questions determined therein upon the 
filing of a notice of appeal. The Commission believes that the use of the word 
“exclusive” in this section might cause unfortunate ambiguity. For, if upon 
the filing of a notice of appeal, the Court of Appeals takes “exclusive” jurisdic- 
tion over the proceedings, a serious question would be raised as to the Commis- 
sion’s authority, while the appeal is pending, to grant relief requested by the 
appellant or to negotiate some other amicable settlement of the matter. We do 
not believe that elimination of word “exclusive” would detract from the court’s 
jurisdiction or authority in any respect and we have therefore eliminated it 
from our draft of the bill. 

Finally, the Commission is disturbed by a provision of subsection (h) of the 
McFarland bill which would provide that, where the court renders a decision 
reversing the Commission and remanding the case to the Commission to carry out 
its judgment, “it shall be the duty of the Commission * * * to forthwith 
give effect thereto, and, unless otherwise ordered by the court, to do so upon 
the basis of proceedings already had and the record upon which said appeal 
was heard and determined.” This provision of the McFarland bill, 8. 1973, 
which would repeal the rule of the Supreme Court enunciated in its decision in 
Federal Communications Commission v. Pottsville Broadcasting Corp. (309 U. 8S. 
134), is similar to provisions in several previously proposed revisions of the 
Communications Act, including the Sanders bill (H. R. 5497, 77th Cong.), the 
Wheeler-White bill (S. 814, 7Sth Cong.), and the White bill (S. 1333, SOth Cong.). 
In commenting upon all three of these bills, the Commission pointed out that 
this provision would repeal the rule of the Pottsville case and stated its objec- 
tion to any such change since it would deprive the Commission of the power 
io make a new determination in a proceeding, after a reversal upon appeal, 
which, while still adhereing to the judgment of the court, would, in the light 
of changed circumstances, better serve the public interest than a decision based 
solely upon the cold record of the earlier Commission proceeding. The Commis- 
sion adheres to this view. It should be pointed out, moreover, the provisions of 
subsection (h) of the McFarland bill raise a constitutional question which may 
not have been contemplated by its draftsman. For,,in providing that the court 
of appeals may determine whether or not the Commission may or may not 
take into consideration changes in circumstances subsequent to the close of 
the original record, the section would appear to impose upon the court a purely 
administrative rather than a judicial function. 

Any court authorized to make such an administrative determination might, 
under the rule of the Supreme Court in the case of General Electric Co. v. Federal 
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Radio Commission (281 U. 8. 464), be held to be acting in an administrative 
rather than judicial capacity. In such event, appeal would not lie to the Supren,. 
Court from court of appeals decisions under 402 of the Communications Ac 
irrespective of the express language written into the section purporting to alloy 
such an appeal. In the General Electric case, although the Radio Act of 1997 
expressly provided for such an appeal to the Supreme Court from decisions of 
the court of appeals, the Supreme Court held that, since the character of court 
of appeals review of Commission decisions under other provisions of that act 
was administrative rather than judicial, the Supreme Court could not constitu. 
tionally take appeals from court of appeals judgments reviewing Federal Com 
munications Commission decisions. It is not believed that any such result is 
contemplated or would be desired. For the foregoing reasons, the Commission's 
draft of subsection (h), appearing at page 18 of Committee Print No. 1, has 
eliminated all discussion as to the extent to which the Commission may consider 
new evidence in giving effect to a judgment of the court of appeals reversing 
Commission decision. 

However, Commissioner Hyde agrees with the proposed amendment inco: 
porated in subsection (h) and does not concur in this suggestion. 

I should like to add a word about section 402 (a) of the Communications Act 
This section presently provides that any court review of Commission orders, other 
than those specifically made reviewable by the Court of Appeals for the District 
of Columbia Circuit by the provisions of section 402 (b), must be heard in ar 
especially constituted three-judge Federal district court in the manner prescribed 
for actions to enforce or set aside orders of the Interstate Commerce Commis 
sion. Neither the McFarland bill nor the Commission’s redraft thereof changes 
the existing provisions of law in any substantial respect. However, I should like 
to point out that there is presently pending before Congress a bill, H. R. 5487, 
discussed before this committee on Wednesday of this week by the Hor 
Sam Hobbs, which would substantially change the procedure for appeals falling 
within section 402 (a) of the Communications Act. Specifically it would do so 
by abolishing the special three-judge district courts and transferring their juris- 
diction to the several Federal circuit courts of appeal. It also would provide 
that any Supreme Court review of decisions of the circuit courts should be by 
writ of certiorari rather than on direct appeal. This bill, which has the com 
plete support of the Commission as well as the Department of Justice and 
the Judicial Conference, has already passed the House, and a hearing on it was 
held before the Senate Judiciary Committee on August 8, 1950. But the bill does 
not cover actions relating to the enforcement or setting aside of orders of the 
Interstate Commerce Commission. Therefore, if it were to be enacted into law 
and Congress was then subsequently to reenact the present provisions of section 
402 (a) or a provision substantially equivalent to those provisions, there might 
be some ambiguity created as to the status of appeals coming within this section. 
I have no present recommendations to make to the committee now concerning the 
matter. But I hope that the staff of this committee will.closely watch the prog- 
ress of H. R. 5487 in the Senate and, in the event it should be passed prior to any 
action on the bill which we are discussing today, see that the provisions of sec- 
tion 402 (a) appearing in this bill are amended accordingly. 

Section 16 of the MeFarland bill, S. 1973, consists of an extensive revision of the 
present provisions of section 405 of the Communications Act dealing with peti 
tions for rehearing of Commission decisions. As revised, petitions for rehearing 
could be filed any time within 30 days, as against the 20 days in broadcast cases 
and unlimited amount of time in other cases under existing law. Under existing 
law the filing of a petition for rehearing does not excuse any person from 
complying with or obeying any decision or stay or postpone enforcement thereof 
unless the Commission specifically orders to the contrary. 

Under the proposed provisions, however, the filing of a petition automatically 
stays the effective date of the decision petitioned against, except for the cases 
where the decision or order of the Commission is necessary for the maintenance 
or conduct of an existing service. The proposed amendment also contains a 
provision that the filing of the petition for rehearing is not a condition prece 
dent to judicial review of of any decision except where the party seeking review 
was not a party to the proeeeding prior to the Commission’s issuance of its de 
cision, or where he relies on questions of fact or law upon which the Commission 
has been afforded no previous opportunity to pass. Finally, the proposal would 
limit the evidence to be taken, on any rehearing to newly discovered evidence or 
evidence which was not available at the time of the original hearing. 
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With two exceptions the proposed amendment to section 405 is acceptable to 
the Commission and has been incorporated in its draft revision of S$. 1973. The 
Commission believes, however, that it would be unfortunate if it were to be 
restricted upon rehearing to the consideration of newly discovered evidence. 
While this change would add finality to Commission orders, it would deprive 
the administrative process of some of its basic flexibility. In some instances 
the Commission find it necessary, either on its own motion or on petition by one 
of the parties, to order a rehearing for the taking of further testimony because 
an inadequate record has been made on a point Which the Commission deems 
ital for a decision of the case. Under the language of the section, however, 
the Commission would be powerless in a situation such as the one described above, 
ever to decide the case, because the evidence would probably not be considered 
newly discovered evidence. Yet such evidence would be necessary to decide 
, case pending before the Commission. For this reason this provision of 5. 
1973 has been eliminated from the Commission’s redraft. 

The Commission also believes that the provision in 8S, 1973, which would make 
petitions for rehearing serve as automatic stays of the effective date of any Com- 
mission decision, would, except in renewal cases, not serve any useful purpose 
ind might, on the contrary, result in the same type of delay, which would have 
been possible under the protest rule prescribed by section 8 of the McFarland 
bill of which the Commission disapproves, Thus, in common carrier rate cases, 
which are covered by the rehearing provisions of section 405, a person disagreeing 
with a Commission order raising or lowering rates could suspend such rate for 
in indefinite period of time merely by filing a petition for rehearing. The 
same would be true of radio licensees wishing to delay construction of radio 
stations Which might result in competition to their stations, This is particularly 
true since in addition to parties to Commission proceedings “any other person 
aggrieved or W 
is entitled to file a petition for rehearing of grants It could not be known, 
itil the petition had been ruled upon by the Commission, whether the person 
fling it was or was not legally aggrieved or adversely affected by the Com- 
mission decision. However, if the mere filing of a petition were to serve as an 
automatic stay, a person who might have no legitimate interest, could succeed 
n holding up the recipient of the grant, to the latter's damage, until action had 
heen taken on the petition. Accordingly, the Commission draft substitutes for this 
provision the language of the existing act providing that no petition for re 
hearing shail act as a stay or excuse persons from complying with a Com 
mission decision without special order of the Commission. 

Section 17 of 8S. 19783 consists of a complete revision of the language of section 
409 (a) of the existing act and two new sections to be numbered 409 (bh) and 
¢), which deal with the subject of separation of Commission functions and 
powers. For convenience, I shall deal with each of the three sections of the pro- 
posed section 17 in turn. The first section would substitute for the present pro 
visions of section 409 (a) dealing with the question of who may serve as an 
‘Xaminer in Commission hearing cases, a provision that all hearings must be 
held either by the Commission as a whole or by one or more of the examiners, 
provided for by section 11 of the Administrative Procedure Act. The result of 
this amendment would be to eliminate a provision of the present act which 
requires that certain types of hearing cases, including those invelving change 
of policy, the revocation of any station license, or new devices or new kinds of 
use of frequencies, must be heard by an individual Commissioner. The Commis- 
sion has found by experience that the absolute requirement that a Commis- 
sioner must sit on these types of cases has often caused undue delay and im- 
posed an unnecessary additional burden upon members of the Commission. It 
loes not, therefore, object to the deletion of this provision. But the Commission 
believes that it would be equally inadvisable to adopt the provisions of the 
MeFarland bill which would absolutely prevent individual commissioners or a 
board of commissioners from sitting as examiners in hearing cases, 

The provision is apparently based upon a fear that the Commission would be 
reluctant to overrule an initial er intermediate decision by one of its fellow 
hembers but this is not borne out by a review of the record of the Commission 
in cases in which Commissioners have set as hearing examiners. On the con- 
trary, the Commission has not hesitated to vote to overrule one of their fellow 
embers when they believe he was in error. The Commission believes that 
here may be circumstances under which it is advisable for individual Commis 
‘oners to serve as the hearing examiner, and that, therefore, the general pro- 
sions of the Administrative Procedure Act. with respect to this matter, should 
hot be limited. Since this is the case, no reason exists for the inclusion of uny 


hose interests are adversely affected” by a Conimission decision 
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provision such as that contained in the proposed section 409 (a) of the Mc! 
land bill, which is substantially identical with section 7 (a) of the Admini 
tive Procedure Act, save for the exclusion of individual Commissioners as }y 
ing examiners. Accordingly, the Commission’s draft does not include either 
provisions of section 409 (a) as set forth in S. 1973 or the present provision 
section 409 (a) of the Communications Act. 

The proposed section (b) of section.17 of the McFarland bill provides 
nothwithstanding the provisions of the Administrative Procedure Act the offic 
conducting a hearing shall prepare and file an intermediate report, that 
Commission shall permit the filing of exceptions to such reports and shall uy 
request hear oral argument on such exceptions, and that all decisions, includ 
the intermediate report, shall become part of the record and include a statem. 
of findings and conclusions on all issues of.fact and law. The Commission 
no objection to the adoption of most of this section which, in large part, cov: 
matters which are already an aspect of Commission procedure as a result 
its rules or the Administrative Procedure Act. The Commission’s rules, ho 
ever, also provide, as is permisssible under section 8 of the Administrative Proc 
dure Act, that the examiner’s report should constitute an initial decision to 
become finally effective within 40 days, unless exceptions are filed by one of the 
The proposed amendment is at least susceptible of the interpretation 


such a 


parties. 
which would prohibit an initial decision by an examiner or at least 
decision which, in the absence of exceptions, could become a final order with: 
further ratification by the Commission. Since this would only result in delaying 
finality in uncontested cases the Commission believes it would be better to sub 
stitute the language “initial decision” for the language “intermediate report 
where it appears in the proposed section. 
The Commission also believes that it would be unfortunate to write into law 
a requirement that hearing examiners must file initial decisions or intermediat 
reports in all hearing cases. At least this should not be an inflexible rule not 
subject to waiver. For the hearing examiner may through sickness or resigna 


tion become nnavailable to the Commission and unless his initial decision could 
be waived the parties would be required to go through a new 
over, there may be other circumstances where due to the need for immediate 


hearing. Mor 
action or because of the important policy considerations involved, it may lx 
essential for the Commission to have the authority to order the hearing examiner 
to certify the hearing record to it for initial or final decision. The Commission's 
draft revision, therefore, includes a proviso Commencing on line 20 of page 21 
stating that initial decisions need not be filed where the hearing examiner lx 
comes unavailable or where the Commission finds upon the record that due and 
timely execution of its functions imperatively and unavoidably requires that 
the record be certified to it for initial or final decision. The language of this 
exception is taken from identical language of the Administrative Procedure Act 

The third subdivision of section 17 of S. 1973, as adopted by the Senate, co! 
tains a series of important provisions which were intended to insure the in- 
dependence of the hearing examiners and also to separate the Commissioners 
from the staff personnel in their consideration in arriving at decisions in con 
tested hearing cases. I think it will be more convenient if I discuss each of these 
provisions in turn. 

In the first place, the section provides that no hearing officer shall consult an) 
person on questions of fact or law involved in any case without giving an op 
portunity to all parties to the case to participate, with the exception of those 
few matters which he is specifically authorized by law to dispose of in an ex 
parte manner. This a very much stricter rule than that imposed by the Ad 
ministrative Procedure Act which allows consultation in initial licensing cases 
or on matters pertaining to facilities and practices of public utilites (such as 
the common carrers subject to the act), or where one or more Commissioners 
hear the case. The Commission has recently adopted as section 1.858 (a) of its 
rules provisions with respect to the conduct of hearings by examiners which 
are similar to those which would be incorporated into the act by this section 


of the bill. However, we have had no substantial experience as yet with the 


new procedure and if such experience should indicate that due to the technica 
complexities of the matters coming before the Commission, the examiners can 
not adequately perform their functions without consulting with the staff in 
those cases where the Administrative Procedure Act would authorize such con- 
sultations, it would be unfortunate if enactment of the present provision would 
prevent the Commission from making such changes in its rules. The Commis 
sion’s redraft of S. 1973 has eliminated this provision of the Senate bill. 
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8. 1973 also provides that hearing examiners are not to be subject to the 
supervision or direction of persons engaged in the performance of investigative 
presecuting “or other functions” for the Commission or any other agency of 
the Government. The Commission is in favor of this provision and has included 
it in its draft revision. But we have added a new provision starting on line 17 
of page 22 of the Committee Print No. 1 to make clear that this complete separa- 
tion Of the Commission’s examiners from contact with members of the Commis- 
son’s Staff engaged in prosecutory or investigatory matters is not intended to 
prevent the Commission from establishing an Office of the Chief Examiner or 
fom otherwise supervising the operation of the examiners for budgetary pur- 
poses or for such matters as the scheduling of hearings. Another provision of 
the McFarland bill which would prevent examiners from consulting with the 
Commission with respect to any initial decision which he has issued or the 
exceptions filed thereto by the parties is also agreeable to the Commission and 
has been included in our draft proposal. 

The other provisions of section 17 (c) of the McFarland bill are those relating 
0 the limitations on the Commission’s consultation with members of its staff, 
hich I have already discussed in connection with section 5 (b) of the bill. They 
would prohibit the Commission from employing attorneys or other persons, except 
for the special review staff provided for in section 5 and the legal assistants to 
the Commissioners, for the purpose of reviewing transcripts of hearing records 
r preparing drafts of final decisions, and would prohibit any person other than 
member of the Commission or his legal assistant from considering the examiner’s 
reports in order to determine whether they should be affirmed or overruled. 
For the reasons which I have already discussed at great length, the majority of 
the Commission believes that any such enforced isolation of the Commission in 
aljudicatory proceedings from those members of its staff not connected with 
the prosecution or investigation of such cases would be both unnecessary and 
uwise. The Commission’s proposed redraft of S. 1973, therefore, does not 
ontain either of these provisions. 

Section 18 of the McFarland bill would add to section 414 of the Communica- 
tions Act provision stating that except as specifically provided in the act the 
provisions of the Administrative Procedure Act shall apply to all Commission 
roceedings. This is, of court, already the law but the Commission has no 
bijection to expressly so stating in the act. 

Section 19 of S. 1973 does not propose an amendment to the Communications 
Act but rather an addition of a new section in the Criminal Code dealing with 
fraud by radio. This provision is in line with a recommendation which the 
Commission has previously made to Congress and we believe it should be enacted. 
Section 20 consists of the usual separability clause to which there is no 
bjection. 

Mr. Chairman, may I take this occasion to thank you and the members of 
this committee for permitting me to read what I know to be an extremely long 
statement and probably a very boring one. 

Mr. Rogers. You have made a very good statement, Mr. Commissioner, and 
ve were glad to hear from you. 

Are there any questions? 

Mr. BeckwortH. Mr. Coy, I have not been privileged to hear all of your 
lestimony. As you suggest, it is a long statement. 

I would like first your statement as to what you feel would be the most 
lisastrous provision of this bill if it were passed. I refer to the McFarland Dill. 
That is, as far as the carrying on of the important work of the Commission, 
‘there any one thing that stands out more than anything else? 

Commissioner Coy. I can’t confine my objections to one thing. I would say 
that the major things, and I am trying to recapitulate now from memory, are: 
he provision in the Senate bill which would isolate the Commission from its 
faff except for the legal and professional assistants in each Commissioner's 
fice, which goes beyond the requirements of the Administrative Procedures 
‘tt: secondly, the requirement in 8S. 1973 which would put the burden of proof 
pon the Commission in renewal cases rather than upon the applicant himself 
» prove that he has operated in the public interest; thirdly, the provisions of 
8.1973 which would throw doubt upon the Commission’s jurisdiction with respect 

the antitrust laws. I think I should have to add that I would rely upon my 
‘atement for other matters of objection to the bill, but I think those take high 
wiority in importance. 

Mr. BeckwortnH. I certainly noticed your testimony along the line of the im- 
wrtanece of not having the Commission separated from certain of its important 


eements. 
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Commissioner Coy. I must add one more, to give it emphasis: the provision 
of the Senate bill which would limit the Commission in transfer proceedings 
to a determination of whether the new licensee was, in fact, qualified to be a 
licensee, and if so, to approve the transfer, relieving the Commission of any 
determination as to whether the transfer itself would be in the public interest, 
I think, Mr. Beckworth, I can say that the Commission is now and has been 
concerned about the public interest ever since the passage of radio legislation by 
the Congress. And we don’t think that the time has come when we can eliminate 
those publie interest considerations from the basic legislation. 

Mr. DoLiiver. Will the gentleman yield at that point? 

Mr. BeckworrH. In just one moment. 

I certainly noticed your comment there as between the function of a Com 
mission and the function of a court, insofar as the public interest is concerned, 
and was impressed by the distinction you made. 

At times it has been alleged, and I don’t refer just to the FCC when I say this, 
that Commissioners more or less are too muchly guided by those under them 
rather than assuming the full responsibility that they should have. I repeat 
that I do not refer just to your Commission when I say that, because that is 
something that is at times said with reference to a good many commissions. You 
certainly covered that point. You touched on it quite a bit, as I reeall. And 
you do not feel, in the case of your own Commission—I know you have not been 
there as long as some of them—that that is a charge that has any degree of 
validity ? 

Commissioner Coy. Mr. Beckworth, I certainly do not think it has any validity 
I wish | could use the kind of language that I would use in a private conversa- 
tion in referring to those people who have spread such stories, both by word of 
mouth and in publications. They ignore the facts. They spread those stories 
because parties in interest to proceedings have not gotten what they want out 
of the Commission, and they preferred not to attack the Commission but to 
attack its staff. It is a lie. And I can use stronger language, but I wouldn't 
before the committee. 

Mr. BeckworrH. Thank you. 

I yield, Mr. Dolliver. 

Mr. Do.Liiver. Mr. Coy, I was particularly interested in your comment with 
Mr. Beekworth about the public interest and the importance of taking the public 
interest into consideration with respect to transfer applications. I would like 
to explore your mind, and that of the Commission through you, about this 
question: what are the considerations with respect to, and what is meant by, 
publie interest? Are there any standards by which you evaluate the public 
interest? And if so, what are they? ‘Public interest’ is a very general term. 
What I am looking for and trying to find is a definition. I am sure that defini- 
tion is not based upon caprice or upon the way the Commissioners happen to feel 
the day the matter comes before them. But I, at least, am not informed as to 
what you mean when you talk about the “public interest’; not only with respect 
to transfer applications, but in other respects. Will you please elucidate? 

Commissioner Coy. Mr. Dolliver, you have asked a difficult question. 

And I am not attempting to be facetious, but I think that in fixing the standard 
of public interest, convenience, and necessity, the Congress confined itself to that 
as the standard because of the difficulty which they faced in trying to meet all 
of the situations which might arise under the act. 

Mr. Do.tiitver. In other words, the Congress passed the buck to the Commission? 

Commissioner Coy. Yes; and we have no standard written down in a rule 
defining what the public interest, convenience, and necessity is; but that standard 
has been formulated over a period of years in cases decided by the Commission, 
and the standard has been made applicable to a particular set of facts in each 
case. Those cases have been reviewed by the courts. And to the extent that 
they have been sustained by the courts, you have a standard evolving out of 
the cases that is before you. Soto get at the question of what the public interest 
is, you must have before you a set of facts in a particular case; because all of 
the aspects of the public interest that may have arisen in a particular case before 
the Commission will probably not arise in any other single case. 

Mr. Do.utver. Could you give us an illustration of what might be thought to 
be in the public interest in cases which have had judicial review? 

Commissioner Coy. The public interest would be involved in the question 
as to whether the proposal of the station would meet the needs of the com 
munity. For example, if a radio station said that they were going to have 
affiliation with a network, and that they would carry the network programs 
all day long, beginning at 6 o’clock in the morning and continuing until 2 
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selock midnight, the Commission's standard of the public interest as defined 

a case says that they will not adequately serve the needs of the com- 
munity. 

Mr. Douiiver. For what reason? 

Commissioner Coy. Because there would be no way of meeting the local 
needs of the community. The community need for radio facilities to permit 
the public airing of both sides of a question of community interest can’t be 
met if a station doesn’t do anything more than carry network programs. 
You will recall that the case of station WADC, Simmons v, the Federal Com- 
munications Commission, went to the courts, and the court sustained the Com 
nission on that very point. 

Mr. Do.iuiver. Can you give any other illustrations? 

Commissioner Coy. The Commission has taken the view that radio 
should be widely held, and that the media of communication should be diversely 
held. And in a circumstance where two applicants are otherwise qualified 
and equally qualified, one of them being a newspaper and one of them not a 
newspaper, the Commission’s policy has been, in the public interest, that the 
station not go to the newspaper applicant. That rule is not an inflexible rule. 
The Commission has granted to newspapers as against applicants who were 
not newspapers, because in that case it felt that the newspaper would better 
serve the public interest, in a community where the nonnewspaper applicant 
was the owner of the big industry in the town, in what was in fact a com- 
pany town, with the newspaper being under independent ownership; in that 
ase they said that granting a license to the newspaper would serve the public 


terest better than if the company dominating the community received the 


licenses 


icense. 

Mr. Dottiver. Has there been any case in the courts where generally speak- 
ing this general discretion of the Commission has been sustained as to their 
definition of the public interest? 

Commissioner Coy. Well, it has been construed in a number of cases. The 
ne I mentioned, the Simmons case, was a construction of that. The Nelson 
Brothers Bond and Mortgage Company case of 1952 again held directly on this 
point. 

Mr. Dotiiver. To follow that through a little more, there is a constant, or 
t least a periodic, turn-over of radio stations. That is, they are transferred 
from one owner to another. The Commission, of course, recognizes a property 
right in the license: is that correct? 

Commissioner Coy. The Commission does not recognize a property right in 
the license. We give them a leasehold. 

Mr. DOLLIvER. I do not hear, please repeat. 

Commissioner Coy. We give the licensee a leasehold to use a frequency for 
3 years. 

Mr. Dotiiver. Well, as a matter of fact, is a license considered a property 
right by the trade itself, as distinguished from the Commission? 

Commissioner Coy. No, it is not; and they have attempted, through the me- 
dium of this S. 1973, to write a property right into the statute. 

Mr. Doturiver. Is it considered a property right as far as the tax laws of the 
United States are concerned? 

Commissioner Coy, The license itself? 

Mr. DOLLIver. Yes. 

Commissioner Coy. I don’t think so. I don’t think that the license is a taxable 
property in any case. I don’t believe it is regarded as a taxable property. 

Mr. Dortiver. When a proposal is made for a transfer of a station, is it a 
perfunctory matter on the part of the Commission, or is it given careful considera- 
tion by the Commission? 

Commissioned Coy. It is given careful consideration, Mr. Dolliver. 

Mr. DoLiiver. And are all the details of the transaction uniformly made avail- 
ible to the Commission, as to the transfer? 

Commissioner Coy. They are, and the records are available to the public. 

Mr. Harris. Will the gentleman yield? On that point? 

Mr. DoLiivEr. Yes. 

Mr. HArris. There is one particular case that the Commission can refer to, 
where most careful consideration was given, for a period of 5 years, in connec- 
tion with the KTHS transfer. 

_ Commissioner Coy. You are quite right, Mr. Harris. You and I are quite 
familiar with that case, 
83918—51——_8 
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Mr. Dotiiver. That was considered very carefully. I trust, Mr. Commissio: 
that is not the usual length of time. 

Commissioner Coy. No; we are handling transfer cases between 35 
40 days after they are filed. A year ago it was about 90 days. 

Mr. Dotiiver. The thought that comes to my mind as to the matter of pul 
policy is whether the Commission should be burdened with the transfer of these 
licenses when to the public generally it may be considered merely a comme: 
transaction, without any other involvements therein. Would you comment upon 
that? 

Commissioner Coy. I would. And I certainly think the Commission should 
be so burdened or we should abandon the regulation of radio. Because if we per- 
mit the licensee to determine who shall be his successor licensee without regard 
to the regulatory agency, we have abandoned the requirements of the act put 
upon the Commission to determine the fitness of the licensees to operate in the 
public interest. 

Mr. BIEMILLER. Will the gentleman yield at that point? 

Mr, DOLiiver. Yes. 

Mr. BIeEMILLER. I think there is a concomitant problem that occasionally arises 
I know it has now arisen in my State. Does the Commission have any set policy 
on a licensee engaging a management corporation; said management corporation 
being in effect a chain of stations, to handle the station for the licensee, with 
complete authority. 

Commissioner Coy. Mr. Biemiller, I think you must be referring 
Madison, Wis., situation. 

Mr. Breminver. Right. 

Commissioner Coy. Whether the facts are as you state in your assumption 
I do not know. We have an effective limitation upon the number of stations 
that a network may own or control. In the standard broadcast field, it is not 
presently fixed by regulation of the Commission, but it is effective at the 
number that those networks now own. So that if, on your assumption of facts, 
a network has acquired a management contract, and through that medium aw 
quired control of an additional station, it would not be permitted. 

Mr. Bremicier. Thank you. 

Mr. Do.uiver. Just one more question. Mr. Coy, this bill does not in any 
way affect the current situation the Commission and the industry are in with 
respect to color television broadcasting, does it’ 

Commissioner Coy. No. 

Mr. Dottiver. It has nothing to do with it? 

Commissioner Coy. No; nothing to do with it. That is a rule-making proceed 
ing, and we are not discussing the rule-making proceedings in any part of these 
bills before us. 

Mr. BeckwortH. In regard to that number to which you referred, what is 
the number? 

Commissioner Coy. The number of stations? It is different for each of the 
networks, Mr. Beckworth, in the standard broadcast field. I believe the Nationa 
Broadcasting System owns six stations. The Columbia Broadcasting System 
owns 7.45. They have a 45 percent interest in a Washington station, and they 
own seven stations outright. The American Broadcasting System, if my reco! 
lection is correct, owns five stations. The Mutual Broadcasting System owns 
none. 

Mr. Beckworrn. I was interested in the comments that have been made about 
the public interest aspect of this problem, as between a given locality having 
no station at all, perhaps because of financial difficulties or otherwise, and 
having the kind of network station that you mentioned when you first proceeded 
on that question. What would generally be regarded as the public interest 
situation there? ‘ 

Commissioner Coy. I am not sure that I understand your situation, Mr 
Beckworth. 

Mr. BeckwortH. You indicated a moment ago that perhaps you might not 
look with favor on a network station that broadcast, I assume, network pro 
grams all day long, instead of a station that has some of that plus, we will say, 
local programs. My question involves this: As between having that network 
type of operation, which is rather devoid of the local interest elements, and 
having no station, what generally would be the public interest? 

Commissioner Coy. We never have had such a case, so I will have to give you 
my own opinion. And it will not be the opinion of the Commission; it will be my 
own. I think if some fellow proposed to put a station in a community that had 
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no radio station at the present time and proposed only to bring in network pro- 
crams, We would deny it as not serving the public interest. 

Mr. BecKwortH, That is all. 

Mr. Crosser. Mr. Coy, I have been very much interested in your statement, and 
particularly this license business. A great many people, I think, assume that a 
icense is the same thing as a franchise. It is not, is it? 

Commissioner Coy. I think it is a franchise, for a limited period of time. 

Mr. Crosser. But it is very limited. 

Commissioner Coy. It is fixed to the term of the license that is authorized by 
the basic act. 

Mr. Crosser. Pardon me? 

Commissioner Coy. It is fixed to the term that is authorized by the basic Com- 
munications Act. 

Mr. Crosser. Yes. And it is very limited. 

Commissioner Coy. Very limited. 

Mr. Crosser. So it is almost revocable at the will of the Commission, as it Is. 

Commissioner Coy, It is not revocable by the Commission except upon cause 
ind after affording the parties adequate hearing. 

Mr. Crosser. That is right. 

Mr. HEse.ton. Mr. Coy, I realize the intensity of your feeling when you replied 
to Mr. Beckworth’s question, and I want to divorce this entirely from person- 
ilities. I think the record should show clearly what your own feeling is as 
to your separation from the staff in terms of making decisions. There are those 
who sincerely feel that in all matters where there are adversary proceedings the 
decision should be made on the facts. I think you would agree with that. The 
Commission would agree to that. 

Commissioner Coy. I certainly do. I don’t think you can go outside the record 
f any case to make a decision. 

Mr, Hesetron. That is just my point. Why, then, it is not important that the 
lecision should not only be made on the facts, whether engineering, accounting, 
economic, or any other kind of facts, but also on the facts on the record? 

Commissioner Coy. They have to be made upon the basis of the facts on the 
record. 

Mr. Hesetton. I have been reading briefly the Senate committee report, and 
there is a good deal of language in there indicating that many decisions are made 
where there are consultations without the parties in interest being present, and 
that that is the basic reason for the report of the Senate committee. I wanted 
you to bring that out. 

Perhaps you could do it this way: Could you very briefly teli us how you work 
with your staff, either in open hearings, or subsequently in any proceedings 
eading up to the decision? 

Commissioner Coy. I think that the question of deciding it on the facts in the 
record is not vitiated whatsoever by a consultation by the Commission with its 
staff in the final decision making process, so long as the discussion is related 
to the matters of record. For example, you get into complicated engineering 
problems. There may be a question as to whether the engineering involved in 
one or more of the applicants is in violation of a treaty with another country. 
There will be evidence in the case on the point, and it will be highly controverted. 
One fellow will say that if his signal is of such and such an intensity it just 
reaches the point and matches up, we will say, with the border of Canada and the 
United States, and doesn’t reach up into Canada at all. The contending party 
may say that it goes over into Canada 40 miles. And the question of fact may 
not be clearly resolved in the record by the examiner who wrote the initia! 
decision, and we may find it necessary to consult with our staff on what we can 
place reliance in, on the record, in terms of the engineering that is involved and 
n terms of the law that is involved. That would not be going outside the record, 
n terms of consultation, whatsoever. 

Mr. Heseiton. I see your point on that particular case. But Iam sure you are 
familiar with the testimony on this bill before the Senate committee, in which 
Mr, Jameson, who I assume represents the Federal Communications Bar Asso- 
ciation—— 

Commissioner Coy. I believe he was the president of the Communications Bar 
at that time. He is not now. 

Mr. Hese_ton. He outlined in some detail the method by which the initial 
staff report was written up; at least what he believed was the method. Do you 
take exception to his description of what was done? 
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Commissioner Coy. I would have to consult that again, but I believe tha: I 
disagree with him on the facts. However, I would have to read his stateme; 
to be sure. 

Mr. Hesevton. Let me ask you this: Is it not a fact that your Commission 
did adopt the rule last June, I think, which places your examiners on much the 
same basis that the philosophy of this bill would seek to place the Commission 

Commissioner Coy. Yes, and to that degree we have gone along with it and put 
it in our own draft. 

Mr. Hrsevron. So that as far as your examiners are concerned, you agre 
with the philosophy of those who say the whole matter should be handled out 
the open? 

Commissioner Coy. I certainly do. 

Mr. Hrsevron. Is it not your feeling, perhaps, that that same philosophy should 
apply to the Commission, but that you are not quite ready to say so, inasmucl 
as it is indicated in your statement, as I read it, that you have not had suf 
ficient experience to determine whether some kind of revision was needed on this 

Commissioner Coy. At that point I was not talking about separation from the 
staff, as to whther we had had sufficient experience or not. I think, for example 
in the McFarland bill it provides that we will have what is called a review 
staff, who would digest but not assist the Commission in any way, but woul 
then, in turn, write for the Commission a final decision. I just say that 
humanly impossible to have people writing decisions for you and not having 
them consult with you upon critical points that are raised in these cases. 

Mr. Hesetton. Who writes the decisions now ? 

Commissioner Coy. They are written by a review staff upon direction of t! 
Commission, 

Mr. Hesevron. There is always a possibility, in a matter that may be extremely 
important to an individual, that there will be human elements entering into the 
consultation, where someone may have a prejudgment, and therefore something 
gets into the case and influences the decision. I do not mean to imply at a 
that there is any impropriety, but human beings being what they are, you hay 
to take that into consideration, do you not? 

Commissioner Coy. Yes; but I think there is no more risk there than thers 
in any other administrative agency in the Government. 

Mr. Hesevron. No; I would not say there is any more risk, 

Commissioner Coy. And more than that, in any decision that the Commissio 
writes, after such consultation with its staff on the critical points, it has to make 
its findings and conclusions upon the matters of record. That decision is, 
itself, reviewable under the procedures set out in this bill by the courts 

Mr. Hesetron, But is it not true that in the period of the last few years it has 
been practically impossible to get a reversal of an administrative decision if ther 
are any facts that justify the decision? 

Commissioner Coy. The court reviews it for whether we have made a prope 
determination under the law. And there have been a number of reversals of the 
Commission’s actions by courts. 

Mr. Hesetron. Outside your adversary proceedings, you have no objection to 
separation, as I understand it? 

Commissioner Coy. We have no objection to separation of our staff on the 
basis of those who were engaged in investigative or prosecutory work, as against 
those who were not. And the Commission clearly will not consult with the peopl 
who were engaged in investigatory or prosecutory proceedings. In that regard 
we propose to go beyond the requirement of the Administrative Procedures Act 
to take in the initial licensing proceedings. At that point we have not had enough 
experience, and we may not do away with the separation there in the future 
There is where we are lacking in the experience. 

Mr. Hese_ton. How much experience do you think you would have to have 
with your rule as to the examiners in order to decide whether it would be a sound 
thing as far as the Commission is concerned? 

Commissioner Coy, Which particular point are you referring to, Mr. Heselton 

Mr. Hese_ton. Was it not a rule adopted on June 2, of 1949, Docket No. 91207 

Commissioner Coy. You mean on the question of the examiners’ issuing initial 
decisions and providing that the investigative and prosecutory staff of the Com 
mission at that point would have to file exceptions and argue them before the 
Commission, just like the other parties? On that point, we are satisfied that 
that is a sound procedure. 

Mr. Hesetron. You are? 
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Commissioner Coy. We are very satisfied with that. In the time that that 
yas been in effect, it has improved the practice before the Commission con- 
siderably. 

Mr. Hesevton. Thank you. 

Mr. Harris. Mr. Commissioner, I would like to refer to the proposed legisla- 
tion now. In order that I may get myself clear on just what we have before 
ys, the Senate passed S. 1973. Does there seem to be another bill pending in 
the Senate, that you have referred to numerous times, H. R. 4251? 

Commissioner Coy. I did not refer to that, Mr. Harris. It is in my mimeo- 
graphed statement on the first page; but at the outset of the hearing, the Chair- 
nan, Mr. Rogers, said that we had before us only S. 1973, and not H. R. 4251, 
so 1 deleted the references to that when I read it. 

Mr. Harris. Well, further over you had some reference here that if a certain 
il had passed the House and then passed the Senate, you would trust that 
f this bill were considered by the committee certain provisions would be amended 
accordingly. ’ 

Commissioner Coy. Yes. that is H. R. 5487, and I make reference to that on 
page 64 of my statement. That is a bill that was handled by the House Judi- 
ciary Committee, which the House passed last year. Mr. Hobbs of the Judi- 
ary Committee appeared before the committee here at the opening on Wednes- 
lay with respect to that, and we are in complete agreement with the House 
ction, the action of the House Judiciary Committee and their present position 
with respect to that. 

Mr. Harris. That has reference to what? 

Commissioner Coy. Appeals to the courts from the Commission’s decisions. 

Mr. Harris. Is that an amendment to the Administrative Procedures Act? 

Commissioner Coy. No, it is not an amendment to the Administrative Pro- 
edures Act. It is a bill which changes the pattern of appeals from what it has 
been in the past; and resulted from a study of the problem by a committee of 
the Judicial Conference. And I believe the chairman of that committee was 
the chief justice of the circuit court in Denver, Judge Phillips. He worked 
with the House Committee in the drafting of this bill. 

Mr. Harris. All right. We have, then, S. 1973. Now, you referred to the 
Commission's proposed substitute. 

Commissioner Coy, That is Committee Print No. 1. 

Mr. Harris. Is this it, here? 

Commissioner Coy. Yes, that is it. It is dated August 1, 1950; Committee 
Print 1. 

Mr. E.isworru. Is that the suggested Commission bill? 

Commissioner Coy. Yes, this is the redraft of S. 1973 which the Commission 
nade pursuant to the request of Congressman Sadowski, then the acting chair- 
nan of the Communications Subcommittee of this committee. 

Mr. Evusworrs. And that is the bill that you referred to when you referred to 
he Commission’s bill? 

Commissioner Coy. Yes, it is. 

May I interrupt just a minute, Mr. Harris, so that I am perfectly clear? We 
ave, in addition to redrafting S. 1973, added provisions as to suspensions and 
fines Which were in a bill introduced by Mr. Sadowski the early part of this year. 
That has been added to our redraft, which is not subject matter which was in 
8. 1973. 

Mr. ELtswortH. I merely wanted to identify particularly the bill that the 

airman spoke of. 

Mr. Harris. That is what I was trying to do. I was trying to get the con- 
tinuity of this whole thing that is before us, if I may be permitted to get it 
irom the Commissioner. 

Now, you have here another one, a proposed substitute for sections 11 and 12 

8.1973. Is that in addition to Committee Print No. 1? 

Commissioner Coy. It is, Mr. Harris. And the mimeo number on that mate- 
tial ig 53218 in the upper right-hand corner. 

Mr. Harris. Yes; I see that. 

Commissioner Coy. Yes. That Committee Print No. 1, together with this 
imeo material which was distributed, is a complete draft of the Commission’s 
position. 

Mr. Harris. In other words, this substitute for these two sections is, according 
to the viewpoint of the Commission, to be included as a part of Committee Print 
No. 1? 
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Commissioner Coy. Yes. You are correct. 

Mr. Harris. All right. That, I believe, clears it up that far. 

Did you have another point on this particular matter? 

Mr. E.isworrn. If you will yield on that particular point, would it 1m 
more efficient to consider, rather than S. 1973, the version of that bill whic! 
actually passed by the Senate as an amendment to H. R. 4251. In other yw 
there were some changes in S, 1973, as noted in your statement, which \ 
indicate that S. 1978 as printed is out of date. 

Mr. Harris. The committee will handle that, I imagine, when it gets to 

Mr. Hese_ton. Would you let me ask one question before you leave that 

Mr. Harris. If it is on this particular point. 

Mr. Hese.ton. I understood your statement, Mr. Coy, to indicate that t! 
the Commission’s version. There is a difference of opinion, as I understan 
Still; and this does not represent the complete viewpoint of all the Commission 

Commissioner Coy. No; but my statement indicutes where there has been a) 
difference of viewpoint with respect to any of the matters. And as to ea 
those people, they are willing to come before this committee at any time to s 
forth their opposing views to any part of it. 

Mr. Harris. Well, generally, is the Commission in accord with this proposa 
Or is there a division? 

Commissioner Coy. The Committee Print No. 1 and the mimeographed mat: 
are supported in all cases by a majority of the Commission, and a substan! 
majority. 

Mr. Harris. What is the division? 

Commissioner Coy. The division is on separate points within the bill, and 
each case there has only been one Commissioner differing from the viewpoints 
that I have presented, Commissioner Jones in one place, Commissioner Hyde ij 
three places, Commissioner Sterling in one, and Commissioner Hennock in on 

Mr. Harris. I thought it would be well to get the viewpoint of the Commissi: 
and the proposal on the matter that you have here, in comparison with wha 
happened in the Senate. 

Did the Commission appear before the Senate committee on S. 1973? 

Commissioner Coy. Yes, they did, but the bill was in different form th: 
when it passed the Senate. We appeared before the committee in the Senat 
on the original draft of the bill. 

Mr. HaArRts. Did you give to the committee in the Senate the benefit of t 
Commission’s viewpoint in a rather lengthy detailed discussion, as you hav 
to this committee? 

Commissioner Coy. The discussion was not as lengthy as that which we hav 
given here. We gave a very detailed exposition of the Commission’s views as t 
the draft of the bill as we had it originally. All of the Commissioners were not 
available. Commissioner Walker and I were out of the country; so that we were 
not available. And the Commission’s views were presented by Commission 
Hyde as the Acting Chairman. 

Mr. Harris. I wanted to get this all clear, because I think that it may hav 
some bearing on the problems which we have before us; with particular referen« 
to the viewpoint of the Commission, the Senate committee, and the Senate. 

There are just one or two other things that I wanted to ask you about, becaust 
as I understand it, this proposal that we have, or this legislation under co! 
sideration, is to amend the Communications Act of 1934, and I wanted to as 
you these questions in light of the experience we have had during these yeurs 
and what would seem to be the better procedure under present circumstances 

Did I understand you to say that you believed that the best procedure \ 
for the examiners to have full authority to hear any given case, for the (o! 
mission’s legal staff to have full authority to appear and represent the (Co! 
mission before the hearing, and that the two should not in any way hi 
anything to do with each other in reference to consultation, and so forth’ 

Commissioner Coy. That is correct. 

Mr. Harris. And the Commission is to be completely separate from any of tho» 
actions whatsoever; and, when the matter comes before the Commission, t!i 
it is to be presented by the legal staff as counsel, and the Commission is to h¢ 
the whole matter de novo? 

Commissioner Coy. In the situation you describe, the counsel would fil 
exceptions, if they had any, to the examiner's initial decision in just the sal 
way as the parties would file exceptions. Counsel would argue those except 
before the Commission just the same as parties. And there would be no bel 
the-scenes presentations to the Commission by the counsel prosecuting 
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Commission’s case in which the parties participated. They would have to argue 
publicly. 

Mr. Harris. Do I understand that it is considered to be the best procedure from 
the standpoint of the public interest now for the Commission to have no authority 
whatsoever over either the hearing examiners or the legal staff? 

Commissioner Coy. In the prosecution of contested cases; that is correct. 

Mr. Harris. In what other way do you have any control or authority’ over 
them ? 

Commissioner Coy. Well, Mr. Harris, for example, the staff in processing ap- 
plications finds that there is conflict between the applications, and it will have to 
so to hearing. The issues on which that matter will go to hearing will have 
to be determined by the Commission, in consultation with the staff processing the 
application ; so that the prosecutory staff, which will be involved in a hearing 
once it is set, comes to the Commission and says, “Here are the issues on which 
this will have to go to hearing.” It is discussed by the Commission, and the 
Commission finally issues an order setting forth that there is a hearing required 
and what the issues are. 

Now, once having gotten it to hearing, the Commission then is not in position, 
under its own rules, to discuss the merits of the case with the prosecutory staff or 
the hearing examiner handling it. There, however, will be things arising in that 
case. For example, we must supervise the hearing examiners themselves as to 
a date for the hearing. We must supervise the budget with respect to that, the 
travel expense. We might have to curtail hearings in the field because of a limi- 
tation of travel funds and change the date of that. There might be petitions 
which come up in the course of the matter getting to hearing which are not of 
the character to go to the merits of it, or there might be a petition for the chang- 
ing of issues, for example. There, again, we would deal with the prosecutory 
staff with respect to the question of the change of issues. 

Mr. Harris. That is the reason I brought it up. It seems to me there is a 
dear conflict fundamentally, here. In one instance, you say you have no 
authority or control over them; and, in the other instance, you do. I know that 
there is a conflict of thinking there; that somebody should have authority over 
the employees in any organization, and I have always in my own opinion ques- 
tioned just what would be the best procedure. 

Now, one other thing. Have you had, maybe not recently but sometime back, 
some conflict that has developed within your own organization; for instance, one 
division as against another division? 

Commissioner Coy. We have had, as you will have anyplace, a difference of 
pinion, not only between one division of the Commission as against another but 
within a division we will have conflict. As a matter of fact, getting it down to 
the smallest unit, the branch, it is not unreasonable to expect that there would be 
conflict of opinion there about some of these matters. 

Mr. Harris. I mean, does that extend so deeply sometimes that it does interfere 
with the regular procedure in handling the work? 

Commissioner Coy. Mr. Harris, to the contrary, I think it is an asset to the 
Commission, because we are able to get all the points of view before us. I am 
not one who thinks that we ought to impose upon our staff a single-mindedness 
about this business. We ought to hear from our staff whatever they may think, 
jut in proper ways; and after a matter has gone to hearing we ought not let the 
prosecutor of the case sit down and talk with the Commission about the decision- 
haking process, 

Mr. Harris. Do you have a clear and definite policy as to the extent of the 
uthority, for instance, of the Legal Division, the Engineering Division, and your 
hearing examiners? 

Commissioner Coy. Yes. 

Mr. Harris. In other words, there is no-overlapping there to cause a conflict 

finally develop within the organization itself in those cases? 

Commissioner Coy. There will be conflicts that develop. For example, take 
irather simple one. One hearing examiner may require people to come in and 
sive proof of citizenship with respect to all the stockholders in a corporation 
tho is an applicant. Another hearing examiner may say that a sampling of the 
stockholders of a large corporation will adequately meet the test of citizenship 
required by the act. There is a difference between two examiners. You may have 
4 Commission counsel trying a case where this same problem would arise, who 
vould insist upon full proof of citizenship with respect to all of the stockholders 
fa corporation, and you may have another counsel trying a case who would 
igree with the more liberal hearing examiner that you don’t have to go into the 
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question of whether or not there may be an alien holding stock in the Radi 
Corporation of America, and its subsidiary NBC applying for a license, 
example. 

Mr. Harris. You have one examiner hearing a case; do you not? 

Commissioner Coy. One examiner; but you will get a different pattern wit! 
different examiners. 

Mr. Harris. There is one other thing that has come to my attention that 
have heard various discussions on, and that is the matter of expense involved 
upon an applicant in having to come to Washington and before the Commissi: 
with reference to applications. That has been pretty widespread, I have heard 
all over the New England States, as well as the Midwestern States, the Souther 
States, and others. Have you ever given any attention to the ultimate cost 
an applicant who has had to go through one of these hearings and applications 
over a period of time? 

Commissioner Coy. Only insofar as those costs come within our jurisdiction 
We attempt to hold hearings in the field for the convenience of the applicants 
and for the convenience of the Commission in getting information about the 
qualifications of applicants. 

Mr. Harris. Of course, being a lawyer myself, I would be very reluctant 
object to the very reasonable and just fees that lawyers charge or are able t 
get on any kind of case at all, but I have heard some discussion, and I imagin 
that vou did not have anything to do with it under present procedure—lI a 
leading up to what I am going to suggest to you—it is about some excessiv 
charges that have been made for both the legal services and the engineering 
services. Has that ever been called to the attention of your organization? 

Commissioner Coy. We hear rumors of that, Mr. Harris, but the matter of 
the charges is a question between the lawyer and the engineer, and his client, and 
we don’t think that a Government agency ought to get into the business of regu 
lating such charges or supervising that. But we would encourage the bar asso- 
ciation, the Communications Bar Association, to concern itself about the per 
formance of its members. 

Mr. Harris. You do think that the appropriate organization, then, should giy 
some attention to the problem? 

Commissioner Coy. I think they should. 

Mr. Harris. But you do not believe that that is a problem that the Commis 
sion should get into? 

Commissioner Coy. I don’t believe it is. 

Mr. Harris. The Chancery Court, as you know, in certain equity cases, wi 
set a fee for legal services. 

Commissioner Coy. Well, just do not impose that on us in these cases 
{ Laughter. ] 

Mr. Harris. Now, listen. There may be some mirth here about this problem 
but I hear it pretty frequently, and it is bearing pretty heavily on the Commissi 
and those who are in public service, including the Congress of the United States 
And I think, if it is a problem that is going to keep on growing and growing 
some attention will have to be given to it one of these days. Because whet 
you call up and ask for something, and it is merely a phone call that is involved 
and when all they have to do is turn the page of a book or two and send a bi 
for $250, that is a pretty expensive proposition. 

Mr. McGuire. As long as my friend Harris brought up these fair attorneys 
fees, it just came to my mind to ask this: There are seven Commissioners? 

Commissioner Coy. Yes: seven, 

Mr. McGuire. How many are lawyers? 

Commissioner Coy. Four. 

Mr. McGutre. I am glad they got their fair share. 

Commissioner Coy. They got a very large share. 

Mr. McGuire. I do not like to bring politics into this, but I am a very pri 
tical politician and a great believer in the two-party system, and I think w 
would have fewer pinks and commies getting into public office down here if 
cleared through both the leading parties. Is the Commission divided, fou 
Democrats and three Republicans? 

Commissioner Coy. The Commission is divided, three Democrats, three Repub 
licans, and an independent. 

Mr. McGurre. Is he the one who never agrees? 

Commissioner Coy. No, no; the independent is a man who is truly independ: 
ent. It has been forced upon him. He was born in the District of Columbia 
spent his entire lifetime here, and has never been privileged to vote; so, he has 
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had no way to identify himself with either political party. It is a hard case 
tomake, you know; that a man is independent. 

Mr. MoGutre. I know, but when we run around and try to get elected, and 
then find that some of these people who have the best jobs down here are those 
who have failed to vote in the last 10 years, it sort of gripes us, too. 

Commissioner Coy. I understand that, too. But I ame sure he would be 
delighted to participate in the franchise if the Congress would just yield to the 
jmportunities of the District for a vote. 

Mr. Rocers. Are you going to be here on Monday, Mr. Coy? 

Commissioner Coy. I will be if you want me, Mr. Rogers. 

Mr. Locrrs. Well, I have two questions, and there are other questions, but 
the time has arrived for us to go to the House. 

Commissioner Coy. I will be here Monday morning, then, by popular demand. 

Mr. Rocers. We will adjaurn this meeting until Monday morning at 10 o'clock. 

(Whereupon, at 12:07 p. m., the committee recessed to reconvene Monday, 
August 14, 1950, at 10 a. m.) 


The committee met, pursuant to adjournment, for further consideration of S. 
1973, the Honorable Dwight L. Rogers presiding. 

Mr. Rocers. The committee will come to order. When we adjourned, there 
were some other questions that some of the members wanted to ask Mr. Coy. 
So, I will yield to Mr. Ellsworth to ask some questions of Mr. Coy. 


STATEMENT OF HON. WAYNE COY, CHAIRMAN OF THE FEDERAL 
COMMUNICATIONS COMMISSION—Resumed 


Mr. E_itswortn. Mr. Coy, I want to go into two or three separate problems, 
some of which are not directly connected with the bill, but I think that they 
would be worth discussing so that the committee may have such information 
as it is possible to get on the operation of the Commission and the philosophy 
of the Commission. 

I recall on Friday, I think it was, that there was a question asked in regard 
to newspaper ownership. I happened to be reading some other papers at the 
time, and I did not hear either the question or the answer. I would like to ask 
you this question: Has the Commission, or does it indicate, any prejudice against 
an application filed by a corporation that also happens to own a newspaper, or 
by an individual who happens to own a newspaper? 

Mr. Coy. Mr. Elisworth, the Commission a number of years ago had a long 
hearing on the question of whether newspapers were qualified to be licensed 
as a general question. They came to the conclusion that newspapers should not 
be treated differently than any other applicant. In other words, they should 
not be disqualified because they were newspapers. 

However, over a period of years the Commission has matured a policy with 
respect to differentiation of ownership of radio stations, so that they would 
like to have radio licenses held as diversely as possible by various elements of 
a community; and, in cases where newspapers have been applicants with other 
applicants in contested proceedings, generally the decision of the Commission 
has been that, if they are equally qualified, except for the newspaper owner- 
ship by one of the applicants, to give radio licenses to other people, so as to 
bring about a differentiation of the media of communication in a community. 

However, there have been cases in contested proceedings in which there was 
a hewspaper applicant and another party, a nonnewspaper application, and the 
newspaper applicant has been preferred over the other applicant because of 
the belief of the Commission, in that particular instance, that the newspaper 
would better serve the public interest. 

Mr. E_tswortH. Now, does what you said indicate the policy of the Com- 
mission as such? I mean, is that the present general rue of procedure so far as 
the Commission is concerned? 

Mr. Coy. That is the present general practice, as you note from following 
the cases before the Commission, but there is no rule disqualifying newspapers 
as such. It has a preference for nonnewspaper licensees where there is an 
opportunity to bring about differentiation of the media of communication of the 
community. 

Mr. Ertsworrn. Your premise is, of course, that it is in the public interest, 
since there is not anything in the statute on that subject? 

Mr. Coy. That is correct. 
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Mr. Etitsworrh. That brings me around, then, to another thing that I 
like to get some information from you on, or a statement from you on 
that is having to do with the general philosophy of the Commission which w, 
of course, clear all of this action. Now, down through the years the mak 
of the Commission has changed from time to time. For example, 3 or 4 
years ago the majority of the Commission simply made it impossible for news. 
papers to own stations during a period of about 3 years. None of those 
are now members of the Commission. I think I know what the policy of 
Commission was at that time, and that is why I asked the question regar( 
the present status. Likewise, the attitude of the Commission regar 
its function has changed somewhat, from my observation. What would 
say with reference to what the responsibility of the Commission is on this poi 
Is the Commission, in your opinion, a policeman of the transmission of rad 
signals—and my question has now to do entirely with radio, and no other m 
of communication—is its function merely to guard the proper manner and ise 
of the frequencies to see that there is order and not chaos in the transmis 
of radio signals, or do you tend toward the idea of policing what is broad 
by the stations? 

Mr. Coy. You have asked the question in two parts, so I will have to answ 
it in two parts. 

The Commission clearly has the authority to regulate the use of radio insofa 
as its technical aspects are concerned, proper equipment, and proper cont 
of the signal in terms of the directional antenna employed, if any; in fact, t 
be a policeman of the air waves, as someone has said. 

That is not our single function by any means. 

On the other hand, you ask do we try to control what goes out over a stat 
and I have to answer that by saying that our concern there is that the radi 
stations do serve the public interest, and in carrying out that responsibility we 
are in no position to make a prior determination of what is proper to be broad. 
cast. We are not censors of radio. We do not attempt to censor what goes 
out over the air. We do make judgment as to what has gene out over the a 
as to whether or not it has been serving the public interest in terms of a 
station’s proposal to us for a renewal period and, if they are new applicants, 
as to what they are going to do in their first period of license. We attempt to 
evaluate that as to whether that will serve the public interest. However, we 
make no prior determination of any program, and we are not concerned with 
whether or not an individual program is broadcast or not. Our only concer 
with that is where there is specific statutory responsibility put upon us in that 
regard. 

Mr. EL_tswortu. Is there any statutory responsibility on you on that particular 
point? 

Mr. Coy. Yes; there is. In Section 315 of the act, for example, dealing wit 
the use of radio by political candidates. That section says that if a radi 
station gives time to one candidate for one office they must give an equal 
opportunity to all candidates for that office, and then we have the responsibility 
from the Commission’s point of view, to see to it that the radio stations do 
permit those candidates to broadcast. That is one case by statute where we 
are concerned about whether or not something is broadcast. In that case we 
are not concerned with what he says or what he does not say in the broadcast 
but we are concerned with whether he is given the opportunity to broadcast, 
and there are other examples which I could cite 

Mr. EvtsworrH. Yes; I realize that, in connection with the broadcasting 
contests, and so forth. 

Mr. Coy. And the obscenity section of the statute. 

Mr. ELLSwortH. When an individual makes application for a new station 
application form, as I recall it, requires the applicant to set out, as you just 
stated, the type of service that it would give the community. Have you any 
particular standard regarding, we will say, the percentage of certain types of 
programs that you regard as a more favorable standard than some other 
programing list? For example, one applicant might propose to broadcast 
percent sustaining and 10 percent commercial. Would that meet with n 
favorable reaction than a practical applicant who said he would broadeast as 
much commercial as he could get? What I am trying to get at is, do you hav 
as a commission, a policy in percentagewise figures which would indicate what 
the applicant should do in the way of giving a good public-service program? 

Mr. Coy. Mr. Ellsworth, we do not. 
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However, we require an applicant to show what he is going to do with respect 
to his program service, but would not break that down into various categories 
which lend themselves to a percentage break-down of his program structure 
or as to What it is going to be. Our concern with the programing is whether 
rserves the needs of the community. 

This percentage business has been taken entirely out of its context to try 
to show that the Commission does have such a formula. We do not. Our 
oncern is simply whether the station provides the kind of program service 
that seems to fill the needs of the community. For example, a station might 
be 90 percent commercial and still serve the needs of the community quite well, 
rin an extremely fine fashion. I know of examples of such things. On the 
her hand, a station may be only 30 percent commercial and have 70 percent 
sustaining time and be doing a very bad job in serving the needs of the community. 

As a matter of fact, we are very much concerned about the station that is only 
() percent commercial because we wonder where he is going to get the funds 
to support the needed public-service program to fit the community. So, while 
we take a look into percentages in the individual cases or proposals for programs 
f stations, they are mainly a guide to us, looking at each case to find out whether 
they are serving the needs of the community. For example, if we get a station 
that is 90 percent commercial, we want to take a look at the program of the 
station because with no small amount of sustaining time left we wonder what 
kind of a job he is doing. We give the owner of a station two or three chances 

reply and scrutinize his program very carefully. If it is only 30 percent com- 
mercial, we turn around and give the station an opportunity then to tell us 
vhether he is just running records or doing a good community job. 

We find some striking things. For example, we have found some stations do 
not have any news service whatsoever. That is one thing we find upon examina- 
tion of the programs. We find in other cases where stations are not giving 
any time at all to a discussion of the local community issues, and it is a pretty 
hard thing to believe in America that there are no local issues of sufficient 
mportance to be on a radio station program. Not that we go in and tell them 
that they have to give support to a school-bond issue for new schools or that 
they should support a venereal disease campaign in their community. We do 
not do that. But we are concerned about whether or not they are concern- 
ng themselves with the things that are of interest to the community. 

Along that line I have thought that it might be worth while to put in our 
pplication forms some space where a broadcaster might tells us when he 
comes up for renewal what he thinks are going to be the 10 most important 
ssues in his community in a 1- or 2- or 3-year period. Frankly, he would have 
to do some guessing, but let him tell us that, and then have him tell us what 
e is going to do about it, so as to get some indication as to whether or not 
he is going to serve the public interest. 

Mr. E_tswortu. Of course, one of the elements of genius in our system is we 
)not do things on a set pattern, and I am wondering perhaps if some of these 
exceptions you mentioned might not, in their own peculiar way, be rendering 
ery satisfactory service to the community, although not squarely within the 
conventional conception of service. 

Mr. Coy. Yes; and I think, if you followed the renewal problems of the Com- 
nission, you would see we are quite willing to note those exceptions where they 
are rendering outstanding service, but there are certain things that are pretty 
hard for anyone to imagine neglecting and not do something about them. One 
would be the discussion of local issues in the community, and second in this day 
and age it is hard to imagine a radio station running without news service. 

Mr. Ertswortn. I agree with you on both counts, but how does the Com- 
mission know, since you have that point of view, how does the Commission knew 
for certain that that is what will serve the community best? What sort of 
esearch do you make; what basis of information do you have on which to base 
your conclusions? 

Mr. Coy. Mr. Ellsworth, we have never made any survey of this problem, and 
ur judgment comes out of the fact that we have lived in and been a part of 
rommunities ourselves and that we know something about the community life 
f this country, and we know that there is a great interest in what is going on 
in the community, in the region, in the State, in the country, and in the world. 
Mr. Dovirver. Will the gentleman yield? 

Mr. Eritswortn. Yes. 

Mr. Dotutver. I would like to interject here to say that I know of a station in 
hy State that is rendering a very substantial community service in this respect. 
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It is a rural station in a community of about 7,500 people. There are 1; 
rural schools and consolidated schools in that area. When bad weather « 

along, this station has set up a service whereby it notifies them over the air 
a certain time in the morning whether school will keep that day or not. It } 
rendered very fine community service in that respect. That station is KIC 

Mr. Coy. That is an excellent example of the kind of thing that an opera: 
does to serve the public. Those are examples of outstanding community need 
that they meet, and you would find widespread activity of that kind throughoy 
if you were to sit down and write down all of those things that the stations dp. 

Mr. Do.uiver. I would add this, that probably that kind of service would | 
no good, let us say, in Alabama where severe weather conditions do not exis 
as they do in northern Iowa, but I happened to know of that particular instan 
I think, Mr. Chairman and Mr. Coy, that that is a good example of what 
are talking about. 

Mr. Coy. Yes. There is not any set pattern as to how you would serve thy 
needs of your community, really, but there are certain fundamental things t! 
the Commission is concerned about, and one of them is that the people s| 
be informed, and that is one of the basic things that we concern ourselves wit! 

Mr. E_tsworrna. I think it is reasonable to have that point of view. I questioy 
it as the philosophy of a Government agency for the reason that competition iy 
radio broadcasting, the same as in the field of any other media, should hay 
something to do with the regulating of it by means of the people’s acti 
themselves. 

Let us take a hypothetical case along the same line. Supposing you have tw 
applicants filing for facilities in an average community. One of the applicant 
is wise in the ways of radio and wise in the ways of Commission decisions 
He comes up with a strictly standard program list saying he will do so-and-s 
and allow the proper and gennerally agreed percentage of commercial time, and 
so forth. The other applicant, who is not so wise in all of that sort of thing 
but being a practical businessman, calculates about how much it is going t 
cost to operate the radio station. He makes up his program list for the Co: 
mission and in his application shows a rather high percentage of his time is 
sponsored and paid for and consequently shows good revenue and a good balance 
sheet in his application. I assume that the Commission would look with mor 
favor on the applicant who had shown what the Commission considers a better 
balanced program. Is not that generally right? 

Mr. Coy. Sticking strictly to the assumptions that you have made, I w 
answer you like this: The Commission is very alert in finding these applicants 
who have made up their program schedule by following closely the Commission's 
decisions in other cases and trying to get all of the attractive things in ther 
We have found that we can detect those right off, but take your other applicant 
In this case you have given, the only thing you mentioned as to his showing 
was that he was going to have a high percentage of commercial time as against 
sustaining time, and that is about all you mentioned. It would be pretty diffic 
to make a decision there unless he had—now, I go away from your suggestion 
unless he had made a showing in connection with his schedule that, though th 
amount of commercial time was high, he was going to do the type of prograr 
that would meet the needs of the community, it would not be approved. T 
opinion really turns on that question, not on the question of the percentages 
that are shown. We look at the program log which comes in and shows 
facts as to what he is doing for the community, even though a fellow has set 
up the most perfect schedule he could develop on it out of the facts in the Cor 
mission’s decisions and dicta in the opinions, or from the Commission’s blu 
book. 

Mr. Evtswortn. I am very glad of the Chairman's answer to that becaus 
it clearly indicates that the Chairman knows something about the radio business 
and the answer is exactly in accordance with my own thinking, and I tl 
with common sense, because anyone who has had any experience with the rad 
business knows in general that the reason why a program is not sponsored a 
paid for is because it is not good enough, especially on the small stations. 

Mr. Coy. There may be exceptions to that, Mr. Ellsworth, because certa 
things do not lend themselves to it, although they are very fine programing. 
illustration of that is proceedings from the United Nations Seenrity Council 
very fine program, but one that could not be handled commercially very we 
(or, possibly it might be by some corporation that wanted to do institutiol 
advertising), or the addresses of the President to Congress, and that sort 
thing. Those outstanding public events are the exceptions to what you 
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king about, or, perhaps some of the outstanding public services that the local 
vations might broadcast, like support of a tuberculosis campaign or a cancer 
ampaign, or that sort of thing. 

Mr. Ecuswortn. That is quite right. I have often in the past been disturbed 
yout what I thought the Commission's attitude was, that anything that was 
wstaining was good, and anything commercial was open to suspicion. I am 
gad to know that the Chairman has an objective and a proper view on it. 

‘here is one thing that I happen to know about that is sort of an annoyance 

people, especially the small stations, that the Government requires that the 
mmercial stations give them a complete financial statement once or twice 
a year, 

Mr. Coy. Once a year. 

Mr. E.psworrn. I wonder why it is necessary for you to have that elaborate 

ancial statement. 

Mr. Coy. In the first place, I think that the financial statement which we 
require of all stations is grounded on one of the requirements of the statute 
self, which says that the Commission must pass upon the financial qualifica 
tions of the licensee or the applicant. I suppose that you might make the point 
that the renewals are only up once in 3 years, but the Commission does have 
responsibility under the statute for their financial responsibility, and that is 
the basic consideration 

Additional useful information comes out of that financial report that is filed 
because We compile each year a statistical report on the status of the broadcast- 
ng industry in this country as to the amount of business which they do, and so 
forth, Which I think serves a very useful purpose for the industry itself, but the 
reason for asking for it is grounded in the financial re sponsibility sections of 
he act. 

Mr. Eiitswortn,. I wonder if a balance sheet would not serve the purpose? 

Mr. Coy. The balance sheet, I do not believe, discloses the broadcasting reve- 
gues and the broadcasting expenses for the year. 

Mr. EttswortH. Well, it shows whether a man is solvent or not. 

Mr. Coy. Yes; it does show that. I think on the question of broadcasting 
revenue, and broadcasting expenses that we have an interest in that in terms 
fthe over-all financial health of the industry. 

Mr. E-ttswortn. But that is not available in income-tax reports? 

Mr. Coy. Those figures are not available; no, Mr. Ellsworth. I believe that 
we are the only agency collecting such information. 

Mr. Ecttsworrn. As the radio industry grows up, and as it now has been deter- 
nined that there is a frequency available in almost any community if a company 
ran individual wants to make application for a station, we no longer have a 
restricted situation with reference to commercial broadcasting. The question 
has been brought to my mind many times as to whether it was any longer nec- 
essary for the Commission to concern itself, more than in a perfunctory way, 
regarding programing and. station conduct. Assuming that, as in any other 
nedia, in the newspaper and the magazine field, that competition itself will take 
care of inefficiency or irregularities, I am wondering if the Commission has given 
hy thought to the status of an industry that is now some 20 years old or more, 
having grown up, and there having been established ways of putting stations on 
the air almost anywhere, | wonder if the Commission has given any thought to 
the idea of dropping to the other role, that of taking confusion out of the actual 
transmission signals, and letting competition and public demand do their own 
egulation of programing and service. 

Mr. Coy. Mr. Ellsworth, the Commission has not thought of doing that because 
the Communications Act of 1934 imposes the standard on us of seeing to it 
that these stations do serve the public interest. It is an affirmative section of 
the statute and places the burden upon us of seeing that they do serve the public 
nterests. They have to meet that responsibility in order to secure a renewal of 
their licenses. We cannot change our policy with respect to that without violat- 

ga standard fixed in the act for the Commission. 

Mr. Ernswortn. I think that is true, except as to the method of learning what 
the public interests may be. In other words, if you receive complaints you make 
ertain adjustments, and if you find them to be true you certainly take action on 
them. I question the attitude of determining by the Commission’s personal view- 
point what would be in the public service in a particular community rather than 
i the basis of public demand. 

Mr. Coy. If I may say so your question does not go to our actions under the 
(t, but goes to the basic act itself does it not? 
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Mr. ErtswortnH. No; only to the point of public interest. The act want 
to do just that, to see that the stations do operate in the public interest, bu 
act does not say that the seven members of the Commission shall, in their 
offices, and in their own minds, determine what is in the public interest. Tf 1) 
that there is a question there that is open to consideration. My own appr: 
would be to let the people themselves express approval or condemnation 
service and facilities just as they have done in the newspaper business, If 
people do not like the newspaper in a town one of two things happen. If it 
not have a competitor it will have; if it does have competition the paper is 
ably going out of business if it does not meet the public desire. 

Mr. Coy. The public-interest section of the statute is a section that mus 
the way it is now written, the judgment of the seven Commissioners wl 
there. There is no other way of determining that. Even if the Commissior 
we will determine this by some kind of a referendum, or by bringing comp 
procedures or by a determination that in the case of all renewals there wou 
hearings in the local community to give the people in the community an 
tunity to express approval or disapproval of the station’s operation, in the 
analysis the resulting renewal must be the judgment of the seven Commissi: 
that today do receive the complaints. We investigate those complaints whi 
received if they have validity on the face of them. In all cases where ther 
a question involving the public interest a hearing is held on them, and wi 
deavor to have that hearing in the local community so that we may have the bx 
fit of the reaction of the local community to the operation of the station 
stations are, on the other hand, given the opportunity to appear on that 
give us all the favorable comment. Whenever we have found a serious comp 
the Commission has the burden of bringing in the people who have compla 
of the station to state their complaints on the record and have the station’: 
on the record. 

Mr. E_tsworrH. I am going to turn to the bill itself now. I just want: 
bring out some general things. I am going to go outside of my own field be« 

I am not an attorney, but I would like to go into the procedural part of the bi 

In the first place, the Commission, as I understand it, has two widely sepa 
functions; one, it is sitting as a quasi-judicial body in a great many insta 
and the rest of its operation would be called, I suppose, administrative. 

Mr. Coy. There is a third function too. It has a quasi-legislative fu 
where we make rules. 

Mr. E_tswortH. Yes. Can there be any sharp line drawn as between, part 
larly, your judicial function and the other functions? 

Mr. Coy. Yes; there is quite a sharp line drawn between the administratiy 
function and the quasi-judicial function. It has been drawn for us by statute 
the Administrative Procedure Act where we are required, under that act, to se] 
arate the prosecutory function and the investigatory function relating to 
processing of applications from the decision-making process in the contest 
proceedings. 

Mr. ELLtswortnH. Now, dealing with the judicial function, wherein you hav: 
sit in judgment as between contestants, I understand, and correct me if I 
wrong, because I am not too familiar with the procedures, as I understand 
your examiners make their decisions based upon the testimony and on what 
in the record, and that they do not consult anyone, and cannot take any furth 
testimony separately unless everybody has a full chance to be present and pa! 
ticipate, is that correct? 

Mr. Coy. That is correct. 

Mr. ELLSwortH. Again correct me if I am wrong, as I read the bill, the M 
Farland bill, it places almost the same burden, or the same status, on the Con 
mission in making a decision, and, as I read your statement, you were inclined 
to disapprove of that idea. Would you amplify on that a little bit, Mr. Coy? 

Mr. Rogers, Will the gentleman yield for just a minute? 

Mr. ELLsworrnH. Yes. 

Mr. RoGers. We have to close the hearings today. This is the last hearing we 
will have on this bill, and I will ask you to be as brief as you can. 

Mr. ELtswortH. Yes; I have about three more questions, Mr. Chairman 

Mr. Coy. I will be glad to expand upon the previous statement made in regard 
to that, Mr. Ellsworth. The Commission does not think that the Commissiv! 
should be separated from its staff with regard to final decision in these cases 
except that part of its staff that is engaged in the prosecutory or investigativ 
function. That distinction I think I have made, and we have provided in 0 
rules for separation of the Commission from that part of the staff. I will tak 
the case of an examiner who has heard a contested case. There he has heard 
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= 
al! of the witnesses in the case. He must examine any witness appearing, and 
when he comes to the controverted part of the testimony, he can ask questions 
ip order to get the record complete. 

When that case comes before the Commission, as such, after the examiner has 
written the initial decision the Commission is in no position to question any 

the witnesses about any of the controverted bits of testimony there, and the 
(Commission feels that with regard to controversies on technical matters, or other 
hits of testimony in there, on law or on accounting, that the Commission ought 
to be able to question and consult with its staff in the interpretation of the 
testimony of record because we are not where we can cross-examine the wit- 
nesses about the matter to clear up the question. 

More than that, if in a hearing the examiner makes an error with respect to 
. finding of fact or a conclusion of law the parties who are involved in the 
itigation have an opportunity to file exceptions, and there is an opportunity 
for the Commission to review and correct such errors after hearing oral argu 
nent and reading the briefs filed by the parties. 

Another point that I would like to make is that in some of these cases you 
have major policy questions that are involved, and if the Commission has come 
to the conclusion that a previous precedent of the Commission should be revoked 
i favor of a new policy, the question of consultation with its staff becomes very 
important in terms of the legal problems that are involved with respect to that. 

I think those are some of the considerations which have led us to the con- 
jusion we ought not be separated from our staff other than the prosecutory 
stall 

| think that there is another point that I would like to make: The entire ad- 
ministrative proces was designed by the Congress to provide a final determination 
of the technical problems by an independent Commission which had access 
to the best technical advice available. It is this very fact which distinguishes 
independent regulatory agencies from the courts which are limited to reviewing 
the legal sufficiency of the agency decisions, and do not pass upon the technical 
problems involved. 

If the technical staff were cut off from the Commission, it seems to us that 
ne of the fundamental purposes for which this type of agency was set up 
vould be effectively negated. 

Mr. Ettsworru. As I have read the bill and your statement, I cannot help 
mt come back to the feeling that the Commission members would be better 
served by having an individual legal opinion in their own office than to have to 
depend entirely upon the legal staff. 

Mr. Coy. I believe that we ought to have a professional assistant in our own 
iffice to help us, but we think that ought to be in addition to consultation with 

staff. We do not want to put reliance upon this review group exclusively. 

We think each individual Commissioner ought to have the kind of professional 
ssistant he needs; whether that is a lawyer, an engineer, or an accountant, 
depending upon the professional background of the Commissioner himself, and 
whether he is a professional man. All but one of our Commissioners are. I am 
i¢ maverick of the group. I am nonprofessional, insofar as the law on en- 
vineering and accounting is concerned. 

Mr. Ettsworrn. Off the record, 

(Discussion off the record.) 

Mr. Etitsworrn. This will be my final question. We have before us actually 
wo bills, but your statement has mostly to do with 8. 1973. The Senate, how- 
ever, in the meantime, since that bill was introduced, has passed in the form of 
an amendment to H. R. 4251, a bill which seems to be similar to 8, 1973. 

Now, could you tell us, first, the differences between the original McFarland 
and the bill that has passed the Senate? Has the Senate improved its original 
version in passing 4251, from your standpoint? 

Mr. Coy. Let me see if I understand you. The differences between S. 1973 
passed by the Senate and the amended version of that which was made by 
in amendment to H. R. 4251? 

Mr. ELLswortH. Yes. I do not want you to take the time to tell us all the dif- 
ferences. I just want to know if the bill as passed—H. R. 4251, as amended—is 
substantially improved, from your point of view, over the McFarland bill passed 
'y the Senate? 

Mr. Coy. No. The substantive things in S. 1973 remain in 4251 with the 
exceptions which I shall note. The provisions in 8S. 1973 with regard to the 
members of the Commission not being employed by anyone who had a radio 
license in the event that he resigned during his term of office have been changed, 
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and there was a comment in my statement, of which you have copies, beginni; 
at the bottom of page 7 and running for two paragraphs to the middle of page 
which I will not read, in order to save time, that touches upon that. We 
object to the provision that is in H. R. 4251, essentially on the ground we 
not see any reason for any regulation by the Congress of the conduct of C 
missioners resigning office other than what is in the Commission’s rules al 
representing clients before the Commission in a matter in which they 
participated while on the Commission, for a period of 1 year. Also, for 
further reason that we do not see any reason why the Federal Communications 
Commission should be singled out for this type of legislation where the problem 
is Common to all regulatory commissions 

There is another section of the bill which deals with salaries, and I thi 
that I covered that adequately. I do not believe there were any other changes 
in H. R. 4251 as against S. 19738. 

Mr. Eirtsworrn. Thank you very much. 

Mr. Do.utver. You will recall last week when I questioned you we had a 
colloquy about the subject of public interest, and you stated that you would 
provide the record with some of the categories. Would you care to go into 
that at this time? 

Mr. Coy. Mr. Dolliver, I indicated to you when we were talking after we 
had concluded the hearing that Pike & Fisher, a reporting service in the com 
munications field, had set out a discussion of public interest, convenience, and 
necessity, and it runs about 10 or 12 pages. I wonder if I may furnish that 
the reporter and let it be included in the record rather than reading it. 

Mr. Do.iutver. That would be satisfactory to me. 

Mr. Rocers. It is so ordered. 

(The information is as follows: ) 


ud 
\ 


“ALLOCATION OF FACILITIES 


“A. CONSTITUTIONALITY OF THE ‘PUBLIC CONVENIENCE, INTEREST, OR NECESSITY’ 
STANDARD 


“The criterion of ‘public convenience, interest, or necessity’ does not set u 
a standard so indefinite as to confer an unlimited power. The requirement is 
to be interpreted by its context, by the nature of radio transmission and recep 
tion, by the scope, character, and quality of services, ete. (FRC vy, Nelson Bros 
Bond & Mtg. Co., 289 U.S. 266 [1933] ). 

“The standard of ‘public convenience, interest, or necessity’ governing the 
exercise of powers delegated to the Commission by Congress is not so vague 
and indefinite as to be an unconstitutional delegation of legislative authority 
The standard is as conerete as the complicated factors for judgment in such 
a field of delegated authority permit and is limited by such standards to guic 
determinations as the purposes of the Communications Act of 1934, the natur 
of radio transmission and reception, and the scope, character, and quality of 
services (NBC vy. United States, 319 U.S. 190 [1943] ). 

“The Radio Act of 1927 is not invalid, in whole or in part, by reason of the 
indefiniteness of the standard prescribed by Congress for the guidance of the 
Commission in issuing licenses (White v. FRO, 29 F. (2d) 118 [N. D. ILL. 1928}) 

“The standard of ‘public convenience, interest, or necessity,’ when read 
connection with the remainder of the Radio Act of 1927 and interpreted in the 
light of its purpose, is not so vague as to constitute an unlawful delegation of 
legislative power to an administrative agency (United States v. American Bond 
¢&€ Mtg. Co., 31 F. (2d) 448 [N. D. Dll. 1929], aff'd. 52 F. (2d) 318). 


“B. ‘PUBLIC INTEREST’—IN GENERAL 


“The service rendered by broadcasting stations must be without discriminatior 
as between its listeners. Even if it were technically possible to design trans 
mitters and receiving sets so that the signals emitted by a particular transmitter 
could be received only by a particular kind of receiving set not available to the 
general public, the Commission would not allow channels in the broadcast band 
to be used in such fashion (Great Lakes Broadcasting Co, [F RC, Dec. 17, 1925 
reviewed on other grounds 37 F. (2d) 993. But ef. Muzak Corp. (8 FCC 5s! 
[1941}]). 

“The fact that the membership of the various bodies constituting the Amer- 
ican Federation of Labor is large does not warrant the Commission in allocat- 
ing a frequency to be used for the exclusive benefit of organized labor. There 
are not enough frequencies within the broadcast band to give each of the various 
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broups Of persons in the United States a channel on which to operate a broad- 


asting Station and, if one group is entitled to such privileges, others would 
iso be. There is no place for a station catering to any group, but all stations 
hould cater to the general public and serve public interest as against group or 
interest (Chicago Federation of Labor [FRC, May 20, 1929], aff'd. 41 F 

1) 422). 
“While the devotion of radio facilities to work in education is important in 
consideration of the public interest, a State does not have a fundamental right 
the use of radio in connection with its educational system. Radio is not 
ssential in the dissemination of education. [Education is only one use to which 
adio may be put (University of Wisconsin [F RC, Docket No. 984, June 26, 1981] ). 
“Broadcasting horse-race results in a code which was intelligible only to sub- 
ribers to a ‘scratch sheet’ explaining the code was contrary to the public inter- 
st, since the station license authorized dissemination to the general public and 
t to particular individuals or classes (Bremer Broadcasting Co. (WAAT), 


vf 


FCC 79 [1985]). 


‘Application for construction permit for new station to operate on the same 


frequency and sharing the time of an existing unlimited-time station was denied 


yhere it appeared that existing station was rendering a meritorious program 
ervice Which served public interest and where there was no competent evidence 
9 support applicant’s contentions that all of the existing stations in the city 
vere nullifying the constitutional right of free speech through censorship, that 
hey charged exorbitant rates, and that their policies were dictated by large 
pivertisers. Further, the fact that the contracts of existing stations for sale 
f radio time contained cancellation clauses was not shown to be subversive 
ff the public interest, such clauses apparently being put in the contracts so that 

‘ensees may be free to present programs which may momentarily arise which 
hey deem best serve public interest (W. H. Kindig, 3 FCC 313 (1936]). 

‘The legal concept of public interest is not different in time of crisis although 
ts factual content nay vary from time to time as the public necessarily properly 
hifts the emphasis of its concern from one predominant fact to another 
Knickerbocker Broadcasting Co., Inc. (WMCA), 7 FCC 468 [1939]). 

“It would not be in the public interest for a radio station to broadcast infor- 
nation designed to assist illegal betting or gambling on horse races. Broad- 
asting of running descriptions of races, detailed information on scratches, 
keys, jockey changes, track conditions, and results under the sponsorship and 
ith the close cooperation of a racing publication raises a strong inference that 
uch programs were designed and intended to be of assistance to persons placing 
f-the-track bets, even though results were not announced until at least 10 
hinutes after the race, and odds or probable odds, starting times, and sugges- 
ions as to possible winners were not broadcast. However, where the station 
ad voluntarily discontinued the broadcast of all horse-race programs and had 
dopted a policy of not accepting advertising from racing-news publications, and 
here there was no clear proof that the broadcasts had resulted in increased 
‘ting and no evidence that the station’s management had any connection with 
cal or syndicated organized gambling, the former broadcast of such programs 
as not a reason for denying renewal (Joliet Broadcasting Co., 4 RR 1225 
It48]). 

“The national policy in international communications is that competition be 
dintained, and not only between cable and radio but also between cable and 
able and between radio and radio, where competition is reasonably feasible. 
lackay Radio & Telegraph Co. was therefore authorized to communicate with 
usterdam, Netherlands, and Lisbon, Portugal, although these points were ade- 
uately served by RCAC and Mackay would duplicate this service. While 
iplicate facilities may generally increase the cost of rendering adequate tele. 
raph service and may therefore call for an increase in rates, the added cost 
r operating Mackay’s proposed circuits would from an industry-wide stand- 

nt be relatively small. However, with respect to Surinam, Mackay’s applica- 
lon Was denied since it would be able to offer only limited competition with 

(AC because of existing conditions (Mackay Radio and Telegraph Co., Inc., 
RR 561 [1949]). 


“c, ‘PUBLIC INTEREST’—SCOPE OF THE COMMISSION’S AUTHORITY 


“The act does not essay to regulate the busines of the licensee. The Com- 
ission is given no supervisory control of the programs, of business management, 
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or of policy. The broadcasting field is open to anyone, provided there he 
available frequency over which he can broadcast without interference to others 
if he shows his competency, the adequacy of his equipment, and financial abi! 
to make good use of the assigned channel (/'CC y. Sanders Bros. Radio Stat 
809 U.S. 470 [1989]). 

“The Commission is not limited to policing the wave lengths to prevent stati: 
from interfering with each other. It also has the function of determining ¢| 
composition of broadeast traffic (NBC vy. United States, 319 U. 8S. 190 [1943 

“The right of free speech within the purview of the first amendment to tix 
Constitution is not abridged by Commission regulations designed to refuse 
censes to persons who engage in certain network practices, since the right 
free speech does not include the right to use radio facilities without a licens 
the licensing system established by Congress in the Communications Act of 1934 
Was a proper exercise of its power over commerce, and the Commission’s cha 
broadcasting regulations were comprehended within the statutory criterion 
‘public interest,’ a standard which is not so vague as to be an unconstitutior 
delegation of legislative authority (NBC vy. United States, 319 U. S. 190 [1948 

“A person contracting with a vadio station for broadcast time under a 
tract providing for a right of rejection of programs by the station does not hay 
a right enforceable in the courts to have material broadcast except when the 
content of the broadcast is not in the public interest. The Communications Act 
does not confer a right on anyone to have any material broadeast at any time 
whether or not he has a contract. While radio stations must operate in the 
public interest, it is for the licensee to determine what programs his station 
shall broadcast, subject to review by the Commission in appropriate proceedings, 
The ‘public interest’ is to be defined by the Commission and not the couwrs 
(Massachusetts Universalist Convention v. Hildreth & Rogers Co., F. Supp 
822, 5 RR 2070 [D. Mass. 1949] ). 

“No Federal law prohibits the broadcasting of advertisements for alcoho 
beverages and the Commission’s authority with respect te the matter is limited t 
the consideration of applications for renewal of license, The judgment which 
the Commission must make is one related to over-all program service and the 
extent to which a particular licensee is rendering a well-balanced program service 
in the public interest. In States and localities where sale or advertising of 
alcoholic beverages is prohibited by law, such advertising by radio would of 
course be contrary to the public interest. Where there are no laws prohibiting 
such sale or advertising the problems raised are the same as those raised by an) 
other programs which may have limited appeal to the radio audience. In sone 
circumstances the broadcasting of liquor advertisements may raise serious socia 
economic, and political issues in the community thereby imposing an obligatiot 
upon the station to make available time, if desired, to individuals or groups 
desiring to promote temperance and abstinence (Broadcast Programs Advert 
ing Alcoholic Beverages, 5 RR 593 [1949]). 


“Dp. ‘PUBLIC INTEREST’——PUBLIC SERVICE RESPONSIBILITY OF THE BROADCAST LICENSES 


“See also paragraph 53:24 (P), (M), infra, 

“A radio broadcasting station must operate in the public interest and must 
deemed to be a ‘trustee’ for the public (McIntire v. Wm. Penn Broadcasting ( 
of Philadelphia, 151 F. (2d) 597 [C. C. A, 3d, 1945]). 

“The choice of programs rests with the licensee. The Commission is forbiddet 
to censor (Melntire v. Wm. Penn Broadcasting Co. of Philadelphia, 151 F. (2 
597 [C. C. A. 3d, 1945]). 

“The Commission is justified in denying a construction permit to an appli 
which the Commission has found has attempted to suppress competition in adv 
tising and news dissemination in connection with the operation of its newspa] 
business by coercing advertisers to enter into exclusive advertising contracts 
refusing to accept advertising from concerns which also advertised over the l 
radio station, and by refusing to print any references to the station exc 
unfavorable ones. Whether the practices were or were not in violation of 
antitrust acts is not material. Nor does the Commission's action amount 
convicting the applicant of a crime or to imposing a penalty on it. No censors 
or infringement of freedom of the press is involved. A companion applicatiot 
another newspaper corporation under completely common ownership was prop 
denied on the basis of the same considerations (Mansfield Journal Co. vy. FC 
180 F. (2d) 28,5 RR 2078 [App. D. C. 1950] ). 

“In construing the standard of public interest, convenience, or necessity) 
emphasis is to be on the receiving of service rather than on the sending of 
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Broadcasting stations are not to be analogized to telephone or telegraph com- 
panies and required to broadcast whatever any member of the public might desire 
to communicate to the listening public. This would deprive the latter of the 
advantage of the self-imposed censorship exercised by the program directors of 
proadeasting stations who will select entertainment and educational features 
according to the needs and desires of the audience. Broadcasting stations should 
rather be analogized to public utilities which purvey commodities to the general 
public, such as heat, water, light, and power. The main concern of the Govern- 
ment is with the quality of the service rendered (Great Lakes Broadcasting Co. 
[FRC, December 17, 1928], reviewed on other grounds, 37 F. (2d) 995), 

“Broadcasting stations are licensed to serve the public and not for the purpose 
of furthering the private or selfish interests of individuals or groups of indi- 
viduals. The standard of public interest, convenience, or necessity means nothing 
if it does not mean this. The only exception that can be made to this rule has 
to do with advertising; the exception, however, is only apparent because adver- 
tising furnishes the economic support for the service and thus makes it possible 
(Great Lakes Broadcasting Co. |FRC, Dee. 17, 1928], reviewed on other 
grounds, 37 F. (2d) 998). 

“A broadcasting station is public in purpose and character and any use of it as 
a private or individual affair is not to be tolerated. The conscience and judg- 
ment of a station’s management are necessarily personal, but the station must 
be operated as if owned by the public, and not as the licensee’s mere personal 
chattel (Schaefer Radio Co. [F RC, Docket No. 5228, May 29, 1930]: AF KB Broad- 
casting Association [FRC, June 13, 1930], aff'd 47 F. (2d) 670 [App. D. C. 1931]). 

‘The licensee of a broadcast station is responsible for all program service and 
may not delegate his ultimate responsibility to others. A licensee cannot disclaim 
responsibility for statements made by a person broadcasting a daily program on 
the theory that he was entirely disassociated from the latter (Bellingham Broad- 
casting Co., 8 FCC 159 [1940]). 

“The broadcast of editorials by a licensee urging the election of various candi- 
dates for public office or supporting one side or another of various questions in 
public controversy, with no pretense made at objective, impartial reporting, and 
where the purpose of the editorials was to win public support for some person or 
view favored by those in control of the station, is a misuse of the duties and 
functions of a licensee under the law (Mayflower Broadcasting Corp., 8 FCC 
333 [1941]). 

“Freedom of speech on the radio must be broad enough to provide opportunity 
for presentation to the public of all sides of public issues, and a licensee assumes 
the obligation of doing so fairly, objectively, and without bias. A licensee should 
not use the radio to advocate his own causes, or principles he regards favorably, 
or to support the candidacies of his friends. The public interest can never be 
served by dedication of any broadcast facility to support partisan objectives of 
the broadcaster ( Wayflower Broadcasting Corp., 8 FCC 333 [1941]). 

“A station has a recognized duty to present well-rounded programs on subjects 
which may fairly be said to constitute public controversies of the day within the 
framework of our democratic system of government (Metropolitan Broadcasting 
Corp., 8S FCC 557 [1941]). 

“The Commission will not tolerate hostile propagandizing in the interest of any 
foreign government which has repeatedly and flagrantly expressed its enmity to 
the United States and to the continued existence of its basic system of govern- 
ment. However, in the instant case charges of pro-Nazi slanting of programs 
Were unsupported by evidence, where no facts were presented to prove the charges, 
which depended entirely on innuendo, conclusory statements, and non sequitur 
reasoning arising from the fact that the station served a substantial German 
population (Metropolitan Broadcasting Corp., 8 FCC 557 [1941]). 

“Proceedings in connection with a petition alleging that licensee throttled free 
speech and was not operating in the public interest were dismissed upon the basis 
of a statement of policy agreed upon by the parties which enunciated the future 
policy of the station (a) to consider each request for time on its individual merits, 
without discrimination and without prejudice; (%) to consider all requests for 
time in the light of the contribution which would be made toward a well-balanced 
program schedule; (¢) to make time available, without discrimination between 
business concerns and nonprofit organizations, for full and free discussion of 
issues of public importance, including controversial issues, and for solicitation 
of memberships; (d@) to give in writing reasons for any denial of time to the 
extent that requests for time are made in writing: (¢) not to censor or delete 
any matter in scripts, other than for broadcasts by candidates for public office 
which may not be censored under the law, except for reasons which it believed 
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to be in accordance with the law and existing regulations; (f) to see that broad 
casts on controversial issues maintained a fair balance among the various points 
of view (United Broadcasting Co., 10 FCC 515 [1945]). 

“The operation of a station under principles requiring that no time shall be 
sold for the presentation of public controversial issues, with the exception of 
political broadcasts and the public forum type of programs, and that solicitatior 
of memberships in organizations, whether on paid or free time, should not b 
permitted except for charitable organizations and where such memberships ars 
incidental to the rendering of commercial services, is inconsistent with the 
concept of public interest established by the Communications Act (United Broad 
casting Co., 10 FCC 515 [1945] ). 

“Station manager’s statement that it was established policy of station not to 
cancel any regularly scheduled commercial program in order to clear time for 
political broadcasts which it restricted to sustaining time did not furnish justi- 
fication for licensee’s failure to afford equal opportunities to all political candi 
dates to use choice early evening weekday hours, but rather reflected such a 
complete failure on part of licensee to understand its obligations to operate i 
the public interest as to require severe censure of such policy. Under the Com 
munications Act of 1934 and the rules and regulations of the Commission, a 
licensee has both the right and the duty to cancel such previously scheduled 
programs as may be necessary in order to clear time for broadcasts of programs 
in the public interest (Stephens Broadcasting Co., 3 RR 1 [1945] ). 

“Freedom of speech means freedom to express disbeliefs as well as beliefs 
and cannot be predicated on the popularity or public acceptance of the ideas 
sought to be advanced. Therefore a rigid policy of denying time for the pres- 
entation of views on atheism on the ground that the subject is highly unpopular 
and that relatively few persons in this country profess atheistic beliefs, while 
granting time for religious programs, was not in the public interest. The public 
interest requires that the listening audience be given an opportunity to hear a 
diversity and balance of views and precludes a policy of making radio wholly 
unavailable as a medium for the expression of any view which falls within the 
scope of the constitutional guarantee of free speech (Robert Harold Scott, 3 RR 
259 [1945] ). 

“An organization or idea may present a ‘controversial’ public question by 
virtue of being attacked, and the holders of a belief should not be denied the 
right to answer attacks upon them or their belief solely because they are few 
in number. The making of radio time available for direct statements and argu 
ments against atheism as well as indirect arguments such as church services, 
prayers, Bible readings, and other religious programs, and at the same time 
refusing to make time available for temperate arguments in support of the 
atheistic point of view was not in the public interest since it did not present 
all sides of a public controversial issue (Robert Harold Scott, 3 RR 259 [1945] ) 

“Where a licensee has a connection with a newspaper in the community which 
has taken a position in regard to a public controversial issue, the failure, refusal, 
or arbitrary restriction on the right to present an opposing point of view of the 
controversy over the station becomes aggravated. However, with respect to 
unfavorable publicity concerning petitioner and his candidacy for public office 
which appeared in newspapers published by the owner of three of the four 
licensees alleged to have refused petitioner use of their network facilities, there 
was nothing in the record to suggest that the Federal Communications Commis 
sion had jurisdiction to make inquiry concerning the matter of such publicity 
since it appeared that petitioner prior to the date of the certification of his candi 
dacy had not requested use of the network facilities for the purpose of stating 
his version of the issues raised in the newspapers but for the stated purpose of 
announcing his candidacy for public office. Under these circumstances the ques 
tion of a public controversial issue was not present (Homer P. Rainey, 3 RR 737 
[1947] ). 

“Restrictions imposed by four licensees on political broadcasts over the facili 
ties of their network stations by the adoption of a policy which limited discus 
sions by primary candidates to a total of 30 minutes between the date the can 
didates were certified and 2 weeks before the primary elections and thereafte: 
substantially limited the sale of time for such programs were not best calculated 
to serve the public interest, especially since the amount of time available for 
political broadcasts had been set well in advance of the actual campaign and 
without particular attention to the needs or public interest involved in the par 
ticular campaign, to which they did not bear a reasonable relationship. In addi- 
tion, there was a serious question as to whether the agreement represented a 
surrender by the licensees of their individual responsibilities to determine the 
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operating policies of their respective stations. However, since each of the li- 
censees had indicated that with respect to political broadcasts in the future they 
would operate their stations in a manner more consistent with the public interest 
and their individual responsibilities, the proceeding was closed (Homer P. Rainey, 
3 RR 737 [1947]). 

“Application by licensee for shift to 50-kilowatt operation on another frequency 
was denied where licensee proposed to inaugurate a new program policy of 
carrying without exception all of the commercial and sustaining programs offered 
by its network after 8 a. m. every broadcast day. A program policy which makes 
no effort to tailor the programs offered by a national network to the particular 
needs of the community does not meet the public service responsibilities of a 
broadcast licensee. The fact that applicant proposes to become a ‘national’ sta- 
tion by reason of an increase to 50-kilowatt operation does not relieve it of its 
responsibility to serve local and regional interests even where there are other 
nennetwork stations in the area that meet local needs by broadcasting local 
interest programs (Allen T. Simmons, 3 RR 1029 [1947], aff'd 169 F.(2d) 670, 
4 RR 2023 [App. D. C. 1948]). 

“A further hearing would not be ordered in connection with applications of 
two commonly owned stations for renewal of license and application of one of 
the stations for transfer of control on the basis of complaints received by the 
Commission and Congress over a period of 13 years concerning the activties of 
the controlling stockholder of the two licensees arising out of his connection or 
alleged connection with several. other radio stations between 1934 and 1937, 
where the stations had been operated in the public interest, acquisition of the 
other stations in question had been approved by the Commission with different 
memberships, transfer of those stations to other persons had also been approved, 
the minority stockholders of the present stations had had nothing to do with the 
activities complained of and the complaints appeared to have been kept alive 
by private persons or organizations who had not been injured by the matters 
complained of and who had no direct interest in the pending matters. Except 
in unusual circumstances the Commission will not review actions of its prede- 
cessors. It must be shown that it would be contrary to the public interest for 
the Commission to fail to reopen such matters. A further hearing would be 
protracted and time consuming and it did not appear that any information 
would be produced which had not been obtained in an exhaustive investigation 
conducted by the Commission staff. The participants in the transactions had 
submitted sworn statements as to what had occurred and the investigation had 
disclosed no definite proof to controvert their statements. A further hearing 
should not be ordered on the basis of mere suspicion or inference. Nor should 
actions of prior Commisisons be reviewed where there is good reason to believe 
that they had knowledge of the principal facts concerning the activities com- 
plained of at the time they approved applications relating to the stations in 
question. In addition, the present Commission had acted upon or entertained 
numerous applications of the present licensees without raising these questions 
(Greater New York Broadcasting Corp., 5 RR 1 [1949]). 

“A petition for revocation of the licenses of several stations on the ground 
that they had refused to grant the petitioner time for the broadcast of atheistic 
programs was denied, there being no showing that any program broadcast by 
the station was directed against petitioner personally or against the position 
espoused by him. There is no obligation on the part of a station licensee to grant 
the request of any and all persons for time to state their views on matters in 
which they may be interested. (Robert H. Scott, 5 RR 859 [1949] ). 

“In sustaining time reserved for religious programs, a condition imposed upon 
speakers by the licensee is not censorship which prohibits the use of such time 
to attack other church groups for differences in economic, social, and religions 
matters, since the time was allocated for religious devotional purposes (New 
Jersey City Council of Christian Churches, 5 RR 1014a [1949] ).” 


Mr. Do.utver. Do I understand that, in general, expresses the views of the 
Commission ? 

Mi. Coy. Yes. These are statements on the public interest that were taken 
from the Commission's decisions and where those cases have gone to court and 
the courts have sustained them. 

Mr. Do.utver. Thank you very much. 

Mr. Coy. I think that is a fair summary of the whole picture. I may not be 
exactly right on that, but I think that covers it. 

You also questioned me, Mr. Dolliver, if I may remind you, about Mr. Jame- 
son’s testimony. 
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Mr. Douuiver. I think that Mr. Heselton asked you about that. 

Mr. Coy. Iam sorry. Mr. Heselton did ask me about that. 

Mr. Hesevton. I did ask you if you could make any comment on Mr. Jame 
son’s testimony. 

Mr. Coy. I did look it over, and I have a statement here that runs a page and 
a fifth. I believe that it will be the best answer to you. 

A review of the Jameson testimony on the McFarland bill before the Senate 
committee shows that his comments with respect to existing Commission pro- 
cedure were directed to his belief that under then existing practices examiners 
did not file initial decisions independently arrived to which exceptions could 
be taken by the parties, but that they instead prepared a draft which was pre- 
sented to the Commission and approved or changed by it. 

I would point out in that connection concerning Mr. Jameson’s testimony, the 
chairman of the Senate subcommittee, Mr. McFarland, pointed out that the Com- 
mission’s rules had been changed on June 2, and I believe the hearing before the 
Senate was held on June 16. 

Then, he alleged, a proposed decision could be issued in the name of the Com- 
mission, rather than as the examiner’s decision. His argument was that the 
practitioners believed they had a right to have the decision of the hearing exam- 
iner to which they could file exceptions and have oral argument and that if the 
first decision issued was a Commission decision, it necessarily resulted in Com- 
mission prejudgment of the case. 

It was pointed out at the hearing by Senator McFarland and Commissioner 
Hyde that the Commission had changed its procedure on June 2, 2 weeks before 
the hearing, and that under the new provisions of section 1.851 of the Commis- 
sion’s rules examiners were required to prepare an initial decision to be made 
public immediately and to which the party's exceptions and oral argument would 
be directed. Mr. Jameson argued, however, that since section 1.851 (b) allowed 
the Cominission by order to require that the record be certified to it for initial 
decision, and since the rules also provide that in case of initial licenses the 
presiding officer need not prepare or file even a recommended decision where 
the record has been certified to the Commission, there was a possibility that the 
Commission would still be making the initial decision in the important category 
of cases falling under initial licenses. 

He, therefore, suggested that section 17 be amended by providing, and I quote 
his proposed amendment : 

“And no examiner who conducts a hearing shall advise or consult with any 
member, officer, or employee of the Commission with respect to any interme- 
diate report or with respect to exceptions taken to his findings, rulings, or ree- 
ommendations.” 

This proposal was included in the McFarland bill as passed the Senate. It is 
important to point out, however, that the Jameson amendment has not been 
objected to by the Commission and is incorporated in the Commission's own 
draft, starting at the last two words at the bottom of page 22 of Committee 
Print No. 1. 

All of which has nothing to do with the question of the right of the Commission 
to consult with its staff in reaching its final decision. On the contrary, Mr. Jame- 
son, for the bar association, recommended the deletion of the language of section 
17, prohibiting the Commission from consulting members of its staff. That ap- 
pears on page 58 of the Senate hearings. He made this recommendation, though 
he specifically stated that there was nothing in the section which will prohibit 
the Commission from consulting with its staff of experts as such. 

“The only thing that this settion 18 will do is to insure that this one officer, 
the examiner, who will hear and make a determination of facts shall not be 
influenced by any member, officer or employee of the Commission, prior to service 
of a report upon the parties to findings in which each party may accept or except 
to, but there is nothing in this provision that says that all the other members 
of the various staffs are not accessible to the Commission for conference with 
reference to any matter they wish to discuss with them.” 

So it is clear that the bar association agrees with us on the basic point here— 
that the Commission should not be separated from its staff of experts except 
as those people are engaged in prosecutory or investigative activities. 

Mr. HEsSELTON. I am frank to say that Mr. Jameson agreed with your analysis 
of it. 

I have before me a statement that may go into the record from Mr. Scharfeld, 
vice president, Federal Communications Bar Association, and referring to this 
particular thing he says: 
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“In essence its provisions are the same as those upon which extended hearings 
have been held many times during the last decade * * *,” 

Then he goes on to say, referring to section 5: 

“The language of this section is intended to serve as a restriction not only 
on examiners and other hearing officers but upon Commission members as well, 
once the matter has reached the stage of a judicial or quasi-judicial proceeding. 
In this way it is felt that the views of each individual Commissioner will be 
more realistically his own views, rather than reflecting those of personnel not 
having responsibility for rendering the decision, and thus the agency's final de- 
cision will reflect the composite view of the Commission membership after dis- 
cussion of individual views, rather than the view arrived at as a result of prior 
identical staff analyses and reports made to each Commissioner.” 

Mr. Coy. I believe there is a difference between Mr. Scharfeld’s statement 
and Mr. Jameson’s testimony. 

Mr. HeseEtron. I do not know that it is necessary to carry that any further. 

I am glad it is in the record. 

Now, I would like to ask you this: It will probably be impossible for you to 
give us anything more than a general answer this morning, but perhaps you do 
have some sort of analysis available which would be helpful to us, and can you 
say whether there is any large percentage of cases, contested cases, where the 
Commission differed from the recommendations of the staff—and I mean your 
review staff and I am not talking about the examiners. 

Mr. Coy. Not a high percentage of the cases, but some very important cases 
where there has been a difference of opinion between the Commission and its 
staff, and I may say that it is a rare situation where there is unanimity in the 
staff, or on the Commission itself. 

Mr. Hese_ton. Would it be too much of a job to furnish us with some illustra- 
tions of the kind of results you reach—perhaps a half dozen cases—where the 
staff makes one recommendation and the Commission fails to follow it? 

Mr. Coy. Mr. Heselton, there would be great difficulty with respect to that, 
I think. I may be wrong. After the initial decision by the examiner and the 
exceptions are filed and the oral argument is held and the Commission is at the 
point of considering the case, there is an oral discussion between the review 
staff and the members of the Commission which is not reduced to writing 
except as the Commission directs that a decision be written, so I think I am 
correct when I say if I would try to find a case in which there was a difference 
of opinion between the review staff and the Commission, I would have to rely 
upon my recollection, or the review staff's recollection, because it does not 
get into writing. : 

Mr. Hese.tTon. And there is no requirement that the recommendations be 
placed before you in writing? 

Mr. Coy. No. Right after the oral arguments are held, or as quickly there- 
after as possible, the Commission meets with the review staff and discusses the 
points that were raised in the exceptions, and the argument made to the excep- 
tions in the oral argument, and concerns itself with the points that are involved, 
and then instructs the staff how to write a final decision in the case, and that 
is all an oral matter. 

Now, there will be sometimes when we hang up the final decision-making 
process on some point of law, or the interpretation of some engineering evi- 
dence in the record, and we may at that point ask the staff to prepare memoranda 
on that, so there may be some documents available to the Commission, but largely 
that is a discussion process. 

Mr. Hesevton. Let me ask you this final question: You recognize that there 
are some very able and very sincere people who take issue concerning the 
making of. decisions that involve considerable interests by anything that looks 
like behind-the-door discussions, or evidence presented that is not before the 
contesting parties. Would it not be a pretty useful thing if the Commission 
were to issue a rule that any of these discussions, or any expressions of opinion, 
or interpretations should be made in writing to the Commission and should be 
made available to the parties? 

Mr. Coy. I do not think the requirement would serve any useful purpose 
hecause the decisions of the Commission must contain findings of fact based 
upon the record of the case. The conclusions then, that is, the decision-making 
part of the decision issued by the Commission, must set forth the reasoning of 
the Commission in the decision which it makes, based upon the findings of fact 
which are in the decision. 
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Now, the Commission’s whole process there is exposed in its documents. I{ 
we were to require the staff's memoranda to be made a part of the proceedings 
I do not see that it would serve any useful purpose except to be the basis for 
another review. 

Let me go a step beyond that. Take these legal or professional assistants 
that you will provide to the Commissioners. They are just as capable of influ 
encing the Commissioners as the staff, and it would seem unreasonable to nx 
to put a requirement upon them that they would have to file in a public record 
any comments they might make to the Commissioners. As a matter of fact, | 
think this whole business of the separation of the Commission from its staf 
of experts, including its legal or other professional assistants in the Commis 
sioners’ office, is somewhat like making a mountain out of a mole hill, because 
the Commissioners in the final analysis must state their conclusions in th« 
opinion, and those are subject to review by the court. They have to take th: 
responsibility for it in the final analysis. The staff members do not take the 
responsibility. They are only responsible for advising and consulting with th: 
Commission. 

You might have such a broad number of people in the case, participating in 
some case, it would be really a waste of time to put it into writing. What 
you want is expedition after you have had the oral argument. You can get 
that by the discussion back and forth, and the give and take that goes on, and 
the Commissioners state their own conclusions. 

Mr. Bremitier. The matters relating to the public interest you are putting 
into the record are based upon court decisions backing up the rulings of the 
Commission ? 

Mr. Coy. Yes. 

Mr. BIeEMILLER. Obviously, however, you realize that there are matters of pub 
lic interest that have not gone before the courts. 

Mr. Coy. You are exactly right. There will always be new matters of public 
interest arising because we live in a dynamic society where interests are 
changing. 

Mr. BiEMILLER. From time to time matters do come up in my State of Wis- 
consin, and I would like very briefly to raise two or three questions and see if 
they come within the purview of the definition of public interest that is now 
being used by the Commission. 

For example, my State is a State that prohibits daylight saving, by action 
of the State legislature. There is a demand out there that the Commission 
stop the chains from shifting to daylight saving time. That is a thing that pos- 
sibly comes under the definition of public interest. 

Mr. Coy. I think not. I think the question of whether there is a shift by the 
networks of its programs when daylight saving is put into effect at the point of 
origin of those programs—and taking into account the vagaries of States where 
they have daylight saving, and do not have it—I think that is a matter of judg 
ment entirely up to the networks. 

Mr. BreMILuerR. At least up to this time you have made no such ruling? 

Mr. Coy. We have not. The corollary question, however, I think is that it 
would be very much in the public interest to have discussions on radio stations 
in Wisconsin as to whether you do or do not have daylight saving time in that 
State. 

Mr. BremMILier. That has been done. That leads me to my second point. 

As I understand it, you feel that every station ought to devote a certain amount 
of time to the discussion of public issues pro and con? 

Mr. Coy. Yes, but without specifying as to the amount of time. For example, 
one station may say that we will give time to two points of view here on a num- 
ber of occasions, and that may not be as useful in the public interest as when they 
zo to the extent of getting outstanding advocates of an issue, pro and con, who 
will do a very thorough, workmanlike job as against a situation where the station 
pays no attention to who the speakers are on the issue. So it is not altogether 
the amount of time that is given; it is the significance of the people who are ap- 
pearing in terms of the issue itself. 

Mr. BIeMILLER. Do you regard carrying sponsored programs such as Town 
Hall or the People’s Platform, as meeting that? . 

Mr. Coy. I certainly do. I see no reason why they do not serve the public 
interest just as well with a commercial sponsor as without one. 

Mr. Bremicter. If I recall correctly, there has been a good deal of contro- 
versy in the Commission in recent years on the very debatable question of edi- 
torializing by radio stations. What is the current ruling on the question of 
editorializing by radio stations? 
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Mr. Coy. The current ruling is that a radio-station operator is entitled to 
utilize his facilities to express his own point of view on any subject of current 
interest in the community, provided that when he does so use it he sees that 
people who have the opposing point of view are given an equal opportunity to 
use that facility. Our premise is that the people should be informed about these 
issues. We do not think that a broadcaster, because he has been a broadcaster, 
is deprived of having intellectual capacity and the ability to discuss a question ; 
and if he wants to he ought to discuss the question and see to it that there: is 
fairness on his part that permits other people who have contrary points of view 
to come in and discuss it as well. We think that serves the public interest and 
that the public will be informed. 

Mr. Bremiver. Is it under that broad heading of your policy on editorializing 
that the current case—and I have forgotten the name of the station in Cali- 
fornia—is before the Commission? 

Mr. Coy. No; it is not. 

Mr. BremMriutiter. What is the basis of that controversy, which I understand is 
a little heated? 

Mr. Coy. You have me a little perplexed about whether I should discuss that 
case at all or not. 

Mr. BreMitier. I will not insist. 

Mr. Coy. I prefer not to discuss it. I think that I could discuss it generally 
without going into the merits of it, but there are always people who will try to 
interpret my remarks as making a prejudgment of the case. 

Mr. Bremi.Lier. Now, two further questions. This next question is a general 
one. It may deal with the same type of problem. 

Does the Commission have any rules at the present time that would govern 
a clear case of outright misrepresentation by a newscaster on a radio station; 
to wit, let me give you an example of the kind of thing I mean. If the Communist 
Party passes out a pamphlet maligning a prominent citizen in community X and 
the newscaster of a radio station in that community, instead of reporting the 
Communist Party had maligned this individual, said that the Community Party 
had praised this individual, do you have any kind of rule that would cover that? 

Mr. Coy. It is covered in this so-called editorializing opinion of the Commis- 
sion in this regard: The licensee has the responsibility for the selection of the 
material that goes over his station. He likewise has the opportunity to see to it 
that there is fairness in the presentation of a point of view, and in the case 
that you mentioned of a newscaster who, as I understand your case, misrepre- 
sents the pamphlet of the Communist Party to be praising someone When in fact 
it was speaking disparagingly—— 

Mr. BreMILier. That is right. 

Mr. Coy. The proper course would be for the person who is affected by it to 
go to the radio station operator, point out the unfairness of the statement that 
was made, and ask for time to reply to the unfair statement that was made. 
The responsibility is upon the licensee to see there is a fairness of point of view 
which means that he should, exercising that responsibility, see to it that there 
is an opportunity given to the other party to state his own version of it if, in fact, 
the newscaster does not, himself, make a retraction and a correction. 

Mr. BremiLier. Now, this is the last one. I understood you to say earlier 
by the statute equal time must be given to political candidates for the same 
office. Does that mean that the station has to give any time? 

Mr. Coy. The station clearly does not have to under section 315; the station 
has the responsibility of determining whether he will use his facilities in any 
political campaign. Once he elects to use it, and lets one candidate for one office 
appear over his facilities, whether he charges him or gives him the time, it 
makes no difference, he must let all candiates for that office—and that is as far 
as he is committed—use his facilities with equal opportunity. Once he lets a 
candidate speak he is not bound to let candidates for all other offices speak. 
He makes a selection with respect to each office. 

Mr. Bremitiex. Can he charge rates higher than his normal commercial rates? 

Mr. Coy. So far as the Commission's regulations are concerned, he can. We 
do not regulate rates. 

Mr. BremIcier. Does the same ruling apply to television? 

Mr. Coy. The same thing applies to television. 

Mr. Priest. Did I understand, Mr. Chairman, if a station elects, for instance, 
to sell a 15-minute broadcast to one candidate at his regular rates, that the sta- 
tion then is required to sell to an opposing candidate for the same office the 
same amount of time? 

Mr. Coy. At the same rate. He is. 
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Mr. Priest. It applies both to selling at the regular rates, or to time that might 
be given? 

Mr. Coy. Yes, or selling at higher than the regular rate. Whatever charge he 
makes, if any, he must charge the same to all candidates, and they are required 
to keep books on this so that the Commission can inspect them. 

There is another problem about section 315, you know, gentlemen, particularly 
you, Mr. Priest and Mr. Harris. Section 315, as you know, says there shall be no 
censorship, and there we run into a conflict between the Federal law and the 
State law. It is one of those irreconcilable things at this point. The Commission’s 
interpretation of section 315, where it says there shall be no censorship, is that 
there shall be no censorship; yet the stations in the various States of the country 
are censoring political broadcasts for defamatory and libelous material becaus: 
under State law they believe that they are liable for libel and defamation. 

The Commission’s position is that the Federal enactment of section 315 has 
clearly invaded the field and that the State statutes fall before the Federa 
enactment. 

In an investigation of the Commission by a select committee in the fall of 
1948, of which Mr. Priest, Mr. Harris, and Mr. Hall of this committee were mem 
bers, this matter was gone into at some length. The Commission, shall I say, 
has overlooked the Federal statute a bit because of the confusion about it, but it 
seems to me it is time the Congress was clear as to what section 315 means, If if 

ays “no censorship,” does it mean there is no censorship, or does it mean that 

you can censor if you are liable under State laws for libel and defamation? |] 
am making no recommendations about it here because it is not included in this 
legislation. However, some of these days there is going to be a very grave case 
arise and the Commission’s position, as we have made it quite clear in the investi 
gation before the select committee, is that we think there is no ground for any 
station to censor a political speech of anybody. We think that is a very important 
thing in this country, not to let a broadcaster, or anyone else, prohibit the people 
from hearing what a political candidate thinks when he is running for office. 
There are some abuses which grow up. 

Mr. O'HarRA. That does not relieve the station or the speaker from liability 
for defamation or libel. I am speaking about section 315, the one that you re- 
ferred to where you say that there shall be no censorship. The thing that I want 
to know is, Does section 315 repeai the laws of libel and defamation? 

Mr. Coy. Our contention is that it does. 

Mr. O'Hara. I think it is unfortunate if that is true. Some could get on the 
radio and say things that are untrue and libelous, and I think not only should 
the speaker be liable, but the radio station should be liable for permitting it. 

Mr. Coy. Mr. O'Hara, I shall try to summarize the other point of view in 
opposition to yours. It seems to the Commission it is putting into the hands o 
the broadcaster in this case a determination of what a political speaker is about 
to say as being libelous, and it would let him have a way, if I may put it that way 
a tool in his hand whereby he could delete from your speech everything that he 
thought was libelous, or he construed to be libelous, without regard to what you 
thought about it, to the advantage of someone else who was running against you 
for office and by that means let his facility be utilized in a political campaign to 
favor one candidate as against the other. 

Mr. O'Hara. But the ridiculousness of that position is that if he made that 
remark from a street corner the speaker would be liable for slander, or defama- 
tion, or for whatever criminal or civil charge could be levied against him. If he 
put it in a great newspaper or the smallest paper, it would be libelous, and both 
the newspaper and the writer of the article could be sued. 

Now, why do you say that because it is over a radio station, where it goes 
all over the United States—maybe all over the world—it should be exempt? 

Mr. Coy. Mr. O'Hara, I have been mistaken The political candidate is 
liable for libel. The broadcaster is not. I was mistaken. Mr. Solomon corrects 
me. I stand corrected. 

Mr. Bennett. Mr. Coy, I would like to ask you a question or two on the effect 
of this amendment in the McFarland bill with respect to the renewal of licenses 

As I understand it today, when a radio broadcast license expires, the licensee 
stands in the same position that he did before he ever had the license; is that 
correct ? 

Mr. Coy. That is correct. 

Mr. Bennetr. How does the McFarland bill change that situation? 

Mr. Coy. We believe it is subject to the interpretation that he is entitled to 
a renewal of his license unless the Commission shows that he will not serve 
the public interest, and that it changes the burden of proof from an affirmative 








it might 


arge he 


equired 


icularly 
ll be no 
and the 
1ission’s 
_is that 
country 
because 
m. 

315 has 
Federal! 


fall of 
re mem 
1 I say, 
t, but it 
ea FTF it 
an that 
‘tion? J 
in this 
ive case 
investi 
for any 
portant 
» people 
r office. 


liability 
you re- 
I want 


on the 
should 
it. 

view in 
ands o 
s about 
at way 
that he 
hat you 
nst you 
aign to 


de that 
lefama- 

If he 
nd both 


it goes 
npt? 

date is 
-orrects 


e effect 
icenses 
licensee 
is that 


itled to 
t serve 
‘mative 








AMENDING COMMUNICATIONS ACT, 1934 135 


showing on the broadcaster’s part that he will serve the public interest to a 
burden of proof on the Commission to show that he will not. 

Mr. Bennetr. What is the specific language that will make that change? 
What section is that in? 

Mr. Coy. It is in sections 6 and 13 taken together, and the question arises 
from the deletion of some language that is now in the act, and leaves open to 
interpretation whether or not it does constitute a shift of burden of proof. 
1 think I pointed out in my statement that we might be able to contend, if it 
is sustained in the court, that the burden of proof did not change, but we 
think with the changes that are made, and with the deletion, and by reading 
sections 6 and 15 together, it is open to question as to whether or not it changes 
the burden of proof. 

Mr. Bennetr. Does the present law say that the burden of proof is upon 
the applicant to show that he will operate in the public interest? 

Mr. Coy. Yes, because it says he stands in exactly the same position as a 
new licensee who must show the Commission he will operate in the public 
interest. 

Mr. Bennetrr. Who decides what is the public interest? 

Mr. Coy. The Commission 

Mr. BeENNEr?. What is the difference? As a practical matter, where the proof 
lies 

Mr. Coy. It would require the Commission to go out and make an inquiry in 
the community to find if there is any reason why the license should not be 
renewed, and if they found such reason, then to make a showing that it shou’d 
not be renewed. The present section requires the licensee seeking renewal 
to show that he will operate in the public interest, and leaves that showing 
then as a matter of judgment to the Commission. In other words, he would 
not have to make any showing at all, Mr. Bennett—just apply for the renewal. 
He would be entitled to it unless the Commission had information that he was 
not entitled to it. 

Mr. Bennetr. Do you mean this section in the McFarland bill takes away 
the requirement that a license be renewed on the basis of the Commission’s 
judgment that it be in the public interest to renew it? 

Mr. Coy. No. The Commission still has that judgment, but the point is that 
the licensee does not have to make any showing that he would continue to 
operate in the public interest. The Commission would have to show that he did 
not seem to be a licensee who would operate in the public interest. 

Mr. Bennerr. When the applicant has a license that expires and he files an 
application for a renewal of his license and does nothing further and the 
Commission does nothing further, who decides on the basis of that record whether 
it is in the public interest to renew his license? 

Mr. Coy. The Commission would decide, but under the McFarland bill here, I 
might file only a simple statement asking for a renewal without any showing as 
to what I was going to do in the public interest. 

Mr. Bennetr. Does not the application require that he say, he will operate 
in the public interest? 

Mr. Coy. It does now, but that application was drawn in conformity with the 
present legislation. He might contend, under the revised draft of the Me- 
Farland bill as it passed the Senate, that they did not have to make any show- 
ing they would serve the public interest. 

Mr. Bennett. In any event, though, the Commission has reserved in the Me- 
Farland bill the right to decide what is in the public interest? 

Mr. Coy. Yes. 

Mr. Bennerr. And your fear is that under the McFarland amendment the 
Commission might have to present some proof on its own initiative that the sta- 
tion was not operated in the public interest. 

Mr. Coy. That is correct. 

Mr. Bennett. Is that going to be an onerous burden upon the Commission? 

Mr. Coy. We think it is. and we see no reason to change the present law. 

Mr. Bennetrr. Why do you say it is? 

Mr. Coy. Because we might have to go out to find out through an investigation 
whether there Was any reason why that licensee should not have his license 
denied. 

Mr. BenNetT. Does it not always come back to the same thing—that irrespec- 
tive of how the fecord stands, vou have the final say? 

Mr. Coy. That is correct; it does; but under the present procedure we accept 
the affirmative showing of the licensee as to how he is going to serve the public 
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interest when it is backed up by his own statement—the logs of the station show- 
ing what he has done. 

Mr. Bennett. Do you not investigate that station? Do you not have an in- 
vestigation staff that has some records, or looks into the records of these stations 
when they apply for a new license? 

Mr. Coy. Only when there are complaints about their operations. We do not 
have a staff large enough to investigate each of these stations when they are 
up for renewal. 

Mr. Bennett. Do you take the word of the station when they file? 

Mr. Coy. We take the word of the station filing for renewal on what he is 
going to do. When it is backed up by what he has done in the past, and by logs 
of his station’s operation showing what he has done, we take the word of the 
station; yes. We place reliance upon the station backed up by a showing of 
what they have done. When they tell us what they are going to do in the future, 
if it is consistent with what they have done in the past, and if we regard their 
past operations as being in the public interest. 

Mr. BeNnNeEtT?r. But whenever there is a question of whether a station is being 
operated in the public interest, and it is coming up for renewal, and whenever 
that question is in the air, do you not have some information on them? Do you 
not have an investigation? 

Mr. Coy. We do, if there have been complaints filed. We sometimes do it by 
correspondence. Sometimes we send men to the field to investigate. 

Mr. Bennett. And if there is no complaint filed, you go ahead. 

Mr. Coy. Provided that the main showing is adequate as to what he has done 
in the past, and if he appears to have operated in the public interest, and pro- 
poses essentially to have that kind of program service in the future. 

Mr. Bennetr. Why are you asking for these additional powers in your bill, 
the power of suspension of a license or the power to fine a radio station? 

Mr. Coy. I will tell you why we are asking for that, Mr. Bennett. That is a 
different subject than the one we are discussing. 

We have a number of stations that violate our rules and regulations and violate 
the Communications Act from time to time. The only sanction we have against 
those stations is a denial of their license application, if they are up for renewal, 
or a revocation proceeding in the event their license is not up for renewal. The 
sanction is entirely too severe in a number of cases of violation of the Com- 
mission’s regulations in the act, and we feel there would be better conformity 
with the rules and regulations in the act if we had a lesser sanction then the 
revocation procedure; therefore, we have asked for the authority to suspend 
their operation or for authority to fine them or authority to issue cease-and- 
desist order against them to prevent their further violation of the act or the 
regulations. 

Mr. BENNETT. Mr. Coy, I would like to clear my own thinking on one point. 
At the present time, as I understand the law, you do not have any disciplinary 
powers over broadcasting stations except as you use them when the license 
comes up for renewal? 

Mr. Coy. Or on revocation. 

Mr. BENNetTr?T. Or on revocation? 

Mr. Coy. Yes. 

Mr. Bennett. As I understand it, a revocation must go back to the applica- 
tion for license, depending on the false statements which were made in the 
original application? It does not have to do with the current operations of the 
station; is that true? 

Mr. Coy. Yes, it could have to do with the current operations of the station. 

Mr. BenNEtTT, On what grounds can you revoke a license? 

Mr. Coy. We can revoke a license on any ground where there is disqualifica- 
tion of the licensee under any of the standards which are set up in the act 
legal, technical, or character qualifications, or financial qualifications. 

Mr. BenNnetr. And can you revoke a license on the basis of a violation of your 
rules and regulations? 

Mr. Coy. Yes. 

Mr. Bennerr. When a station comes up for renewal do you have the right to 
grant it a temporary license, and then when you have any complaints as to the 
operation of the station, can you require the owner of that station to come in 
and say he will not do that thing again? 

Mr. Coy. We cannot get to a situation where we can have the owner of a 
station say he will not do anything again. We cannot require that, but if a 
license has expired we can extend the license temporarily while we are inquir- 
ing into the station and its operation. We can put him on a temporary license 
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while determining whether or not the license should be renewed. Sometimes it 
is a matter of just an exchange of correspondence being required. For example, 
there may be a discrepancy between its reported ownership of the station at the 
time he applied for a renewal and what our records show as to who was the 
owner. It may be due to just a failure on his part to send us the information 
at the time we inquired, or maybe we had a mistake in our own records, but we 
do not send out a notice saying that we are going to put you in a renewal hear- 
ing because of this situation unless you stipulate that you want to do it, be- 
eause that seems to be pretty close to a violation of section 326. 

Mr. BENNETT. Would it not be better for the Commission to have some direct 
supervisory power over a station running over its license period rather than 
waiting until you find that something should be done about it on a renewal 
application? 

Mr. Coy. Mr. Bennett, I do not see any reason for changing the present 
process because there is grave danger that once we get into a direct supervisory 
relationship we will be into their programing and put our judgments in place of 
theirs, telling them what to do. 

Mr. BENNETT. Well, you are asking for the power to suspend licenses. 

Mr. Coy. Yes. 

I would like to give you an example of a suspension instead of revocation. 
The Commission had a proceeding against a network in Los Angeles, Calif. 
The charges were made and they went to hearing on these charges that they 
had violated the general broadcasting regulations, and particularly with regard 
to substituting their judgment as to what the operating station in that network 
would carry for that of the station licensee himself exercising his judgment, 
by putting an economic pressure on them to make them take the network pro- 
grams instead of the local programs. There Was a long record made and the 
Commission’s findings and conclusions were that there had been a violation of 
the broadcasting regulations, and yet the Commission majority refused to recom- 
mend denial of license in this case. They said had they had the opportunity 
to fine or suspend operation they would have done that but that the denial of 
renewal which we had before us was too harsh a remedy. In other words, we felt 
if we could suspend them or fine them $500 for the length of time the violations 
went on or any part of that $500 that the Commission would have done so in 
lieu of the harsh remedy. The record of the Commission shows that there are 
very few revocations and very few denials of licenses since it does not wish to 
impose this harsh remedy. The Commission is of the opinion that the broad- 
casting industry believes it can get away with almost anything because the Com- 
mission will not revoke their licenses or deny an application for renewal. We 
want some intermediate section between denial of renewal or revocation. 

Mr. Bennett. If you had that power then would you have any objections to 
the provision of the McFarland bill as to renewal? 

Mr, Coy. Yes; we would have the same objection we have always had. 

Mr. BENNETT. Would that not answer your objection? 

Mr. Coy. No; we do not think we should be put in the position of having to 
approve that fellow who will not operate in the public interest. We think in the 
whole industry, in the field of communications the broadcaster must make an 
affirmative statement or offer affirmative proof of complying with the public 
interest. 

Mr. BenNETT. Is that not as a practical matter the way it turns out anyway? 
When a broadcaster comes in for the renewal of his license the whole record is 
before the Commission and you know whether he is or is not a proper operator. 

Mr. Coy. We do that now because we do have the record before us, but if you 
take the McFarland bill a fellow might not come in with any showing as to what 
he has done, or what he is going to do, asserting a property right in that license 
if it is denied renewal, unless we make a showing that he has not performed in the 
public interest. 

Mr. BeNNetT. If he has not performed in the public interest you know about 
it long before the time for renewal comes up. It is not something new to you. 

Mr. Coy. We know about it if complaints have been filed with us; yes. 

Mr. Bennett. I think you are rather apprehensive about it. 

Mr. Coy. Mr. Bennett, I can never object to people for having judgments about 
things. 

Mr. BENNETT. I just have one other question. Referring to this provision 
about consulting the staff, as I understand it the McFarland bill does not 
prohibit the Commission from discussing decisions with the review staff? 

Mr. Coy. Yes, it does. 
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Mr. BENNETT. I will take your word for it. 

Mr. Coy. It is so provided on page 31 of the bill : 

“No intermediate report shall be reviewed either before or after its publi 
cation by any person other than a member of the Commission or his legal 
assistant, as above provided, and no examiner who conducts a hearing shall 
advise or consult with the Commission with respect to his intermediate report 
or with respect to exceptions taken to his findings, rulings, or recommendations.” 

So that clearly cuts out the Commission discussing an intermediate or initial 
decision of a hearing examiner with any member of the staff except the legal 
assistant provided for in the McFarland bill. 

Mr. BENNETr. Is not one of the basic reasons for that prohibition the fact that 
if you are permitted to consult with your staff after the arguments have been 
made upon the law and the facts, a member of your staff can inject some new 
argument into the picture that was not present at the hearing when both sides 
were present? 

Mr. Coy. That, I think, is an asserted reason. I do not think it is sound, 
For example, your legal assistant with whom you may discuss the case may be 
just as capable of doing that as a member of the Commission's staff 

Mr. BenNetr. Yes; but there you have a person who is, presumabiy, in a little 
different category than some other member of the staff who works for the Com 
mission generally. He is your personal employee, is he not? 

Mr. Coy. Yes; but he can do the same thing. These other people are employees 
of the Commission. 

Mr. Bennerr. Of course, your own secretary could come in and make argu- 
ments to you. You can carry the situation that far, but do you not think that 
it is reasonable to argue that a staff member of the Commission should not be 
able to bring in some new argument after the case has been argued, and on 
which the other side of the case has no opportunity to answer, so that you just 
get a one-sided view of that new presentation ? 

Mr. Coy. Insofar as anyone who has participated in the prosecutory or investi- 
gative function incident to that case is concerned, I do not think we ought to 
hear from those people at all except on the public record where they file excep- 
tions to the examiner's decision if they want to come in and argue their points 
before the Commission publicly, but when it gets around to the other members 
of the staff I just cannot see why they cannot be consulted, and why the Com- 
mission should be deprived of the expert advice, which is behind the whole 
concept anyway. 

Mr. BenNetr. I know, but you still have the proposition that the staff member, 
whoever he is, can bring in arguments after the case is finished when nobody 
else has a chance to reply to them. 

Mr. Coy. But the Commission cannot make findings of fact or conclusions that 
are not based entirely on the reeord of the proceedings before us, so on the 
question of interpretation and consultation you cannot go outside of the record 
itself. 

Mr. BeNNet?T. Thank you very much, Mr. Coy. 

Mr. Coy. Thank you, sir. 

Mr. Rogers. Mr. Coy, inasmuch as the Senate has already passed 8. 1973, I 
wonder if you would mind preparing amendments to 8. 1973 showing where this 
bill is in conflict with your views, so that this committee could take them and 
study your views as expressed on §. 1973? If that could be done it would help 
the committee a great deal. 

Mr. Coy. Mr. Rogers, is not Committee Print No. 1 exactly what you want? 
That sets forth all of the amendments to the McFarland bill which we have 
advocated. 

Mr. RoGcers. My conception of it was that you would report on 8. 19738 on 
which we have taken testimony. You have made a long statement to the 
committee, and I want you to do the work of reporting to us the amendments 
which you think should be made to 8. 1973. 

Mr. Coy. Mr. Rogers, Committee Print No. 1, plus the mimeographed docu- 
ment entitled, “The Commission’s Proposed Substitute for Section 11 and Section 
12 of S. 1973,” give you a complete document on the Commission’s amendments 
to S. 1973. 

Mr. Rogers. Can you work that out by taking those as a basis? That is all I 
want you to do so that this committee can work it out. There are a lot of 
things you might want to change in the Senate bill. I am trying to get it so 
that we can really come to some conclusion. 

Thank you very much, Mr. Coy, for your fine statement. 

Mr. Coy. Thank you, Mr. Chairman, and gentlemen of the committee. 
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MONDAY, APRIL 9, 1951 


Houser or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Foreign ComMERCE. 


Washington, D.C. 


The committee met at 10 a. m., pursuant to adjournment, in room 
1334 of the New House Office Building, Hon. Robert Crosser, chair- 
man of the committee, presiding. 

The Cuarrman. The committee will be in order. 

The first witness will be Mr. Jones. Would you care to appear and 
make your statement at this time? 

Mr. Worverron. As I understand it, the members of the commit- 
tee, as a result of the testimony of Mr. Coy, ascertained that there some 
divergent views in the Commission, and the committee requested that 
Mr. Jones appear. 

The Cuairman. We are very glad to have all of these distinguished 
gentlemen, and Mr. Jones will proceed. 


STATEMENT OF HON. ROBERT F. JONES, A MEMBER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Commissioner Jones. Mr. Chairman and members of the committee, 
[ haven't had an opportunity to give the Chairman or the other mem- 
bers of the Commission a copy of my statement because of the cir- 
cumstances under which I am appearing. I didn’t know that I was 
going to be scheduled until last Friday, and I didn’t get an opportunity 
to prepare a statement. I know the usual custom is to distribute the 
statements to the other members of the Commission before appearing. 
However, last night I had an opportunity to write down a few notes 
on the kitchen table, and it is partially written and the rest I will ad 
lib. Sothat if there are things that I have raised to which the Chair- 
man might wish time to respond, I hope that you will extend him that 
courtesy. 

I resigned from Congress because I love the legal profession. Speci- 
fically 1 saw a great opportunity to become a part of the regulatory 
field and a relatively new field in American jurisprudence, adminis- 
trative law. 

I knew there would be some labor pains in the process of borning 
this expanding field of jurisprudence, but I viewed it as important 
as a development of equity in Anglo-American legal history. I must 
confess that I did not expect this kind of creative agony. 

139 
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The Chairman in a recent speech to the Indiana Law Journal of 
Indiana University, School of Law, said: 

The growth of administrative law has been compared to the development of 
equity. Toa great extent both grew out of a real need for less rigid government 

Upon this thesis, gentlemen, I would like to support the portions 
of sections 5 and 17 of S. 658 which have engendered so much heat. 
My thesis is simple: Equal justice in contested cases requires the same 
traditional safeguards used by courts of equity in Anglo-American 
jurisprudence. America’s courts of equity did not acquire their sta- 
ture with members of the bar and the public by letting counsel for one 
of the parties sit with the judge in chambers to help decide the case, 
even if one of the parties was a people’s counsel. Judges of courts of 
equity who had complicated cases before them which had to be assigned 
to a master to hear the evidence and make findings of fact, never ac- 
quired respect by letting the master come to his chambers with a 
written decision he thought the judge ought to make. Nor would they 
have gained stature by letting the master and the public counsel come 
in with a recommended decision for a judge to affix his signature to. 

No, gentlemen, courts of equity and judges gained their place of 
importance in our lives today because they observed fundamental con- 
cepts of justice. 

Now, procedures in administering that justice were just as care- 
fully adhered to. Administrative law is as important as equity. Ad- 
ministrative agencies can be as respected as courts of equity, and 
Commissioners can have the stature of judges if they dedicate them- 
selves to the dignity and high purpose that quasi-judicial duties en- 
compass. 

Now, I don’t expect the millennium to happen overnight, and I don’t 
expect the Congress to throw judicial robes around Commissioners 
when you sit down to write the amendments to the organization and 
procedures of the Commission, those amendments to the Communica- 
tions Act. 

Honor and respect have to be earned by Commissioners, and stature 
has to be acquired. But history shows that some stature of the Com- 
munications Commission had to be forced upon them by the courts 
over a period of years, as I shall relate later. I am patient, because I 
was a Member of Congress when the Logan-Walter bill was debated, 
hearings were held on it, and it was passed by the Congress in 1940. 
I was a Member when the President vetoed it for the reason that the 
Attorney General’s committee had not completed their study of the 
problem. I was a Member of Congress some 6 years later when the 
Administrative Procedure Act was passed by Congress and became 
law. 

Every step of the way, administrative agencies generally—all of 
them—resisted both pieces of legislation. Every step of the way, ad- 
ministrative agencies claimed that American judicial safeguards and 
procedures would destroy the flexibility inherently claimed neces- 
sary for them to operate. Every step of the way, even to the very 
doors of the conference between the Senate and the House on the dif- 
ferences between the two bills, the two versions of the bill, the House 
and Senate versions, every step of the way administrative agencies 
and their personnel persisted in the canard that administrative agen- 
cies would be paralyzed if administrative procedures legislation be- 
came law. 
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It was a canard, because administrative agencies have functioned 
very well since the Administrative Procedure Act was established. 
ne more significant thing is that the Administrative Procedure 
Act embodied the minority views of the Attorney General’s commit- 
tee. The minority views were dedicated to the purpose of more curbs 
on administrative flexibility, more guides to fair procedures, and a 
better climate for justice of litigants than the majority views. 

Now, this fact brought all of the administrative agencies to Con- 
gress en masse to testify against the Administrative Procedure Act. 

Let us concede that commissioners and staff of all administrative 
agencies who used all of the power at their command to defeat the 
passage of this bill were honest and sincere. Nevertheless, they were 
wrong. Some members of the committees of Congress were convinced 
that what the administrative agencies and their personnel said was 
true, that it might, that the Administrative Procedure Act might par- 
alyze the flexibility and paralyze the agency and make them impotent. 
And so you find that in several areas, the Administrative Procedure 
Act did not cover some of the specific necessities that are necessary 
to make equal justice under the law a statutory must. 

That is precisely why we are here today on this S. 658 and its prede- 
cessor bills. 

I have been on the Commission 314 years, and this is the first time 
that I have appeared as a witness before a legislative committee on 
a subject that has been very close to my heart all during the time. I 
must say that it is much more comfortable sitting on that side of the 
bench as a Congressman than it is on this side as a witness; and I only 
regret that I got a little expansive, in my farewell address to the 
Congress, in saying that I gave no quarter to any witness and I did not 
expect any when I came back, and I would like to wipe that remark 
out of the record. 

But I waited a year and a half before examiners were emancipated 
by the Commission in contested cases, requiring quasi-judicial pro- 
ceedings. I got a legal assistant to help draft opinions, but 1 waited 
nearly 2 years so that he could take on some of my work of drafting 
my opinions and doing my research work when my views differed from 
those recommended by the Law Bureau or those voted upon by other 
Commissioners. 

The cost of developing one’s own ideas without any technical help 
meant a tremendous burden, a heartbreaking burden sometimes. One 
Commissioner, no matter who he or she is, competing with an army of 
professionals, is an impossible challenge. With one legal assistant 
it is still a challenge. The fact that Commissioners have unanimously 
approved the provision in S. 658 for professional if not legal assistants 
is sufficient answer to the suggestion that a dissenting Commissioner 
or a concurring Commissioner might have gotten sufficient help from 
the staff. It is not true, because getting help from the staff under 
those circumstances is a touch-and-go proposition, and it is incomplete 
assistance. It is impossible to get the kind of help to develop a line 
of thought as one Commissioner, or as each Commissioner should as 
he does his duties on the Commission. 

Yet I was there 2 years before I got this legal assistance. Those who 
opposed the whole idea now see the value of legal assistance; the 
Commission has adopted it, and as a matter of administrative pro- 
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cedure; but there was a resistance to the thought that there would be 
competing personel in Commissioners’ offices to compete with staff 
that would be wasteful. 

I feel just as confident the present resistance of my colleagues will 
vanish once the controversial portions of sections 5 and 17 are made 
law. Iam not surprised or alarmed at the present opposition. After 
one reviews the history of attitudes of administrative agencies toward 
reform before the courts and Congress, one learns to be patient. 

I want to emphasize here that my views toward these sections are 
not motivated by the present holders of staff positions nor by the per- 
sonalities of my six colleagues. Nor am I concerned with the philoso- 
phy or politics of staff or colleagues. My assistant happens to be a 
Democrat. 

I haven’t the slightest personal interest in the reflection of their 
private philosophies or opinions or politics, of either the Commis- 
sioners of the staff, upon the outcome of any case pending before us 
or in changing one that has been decided by us. I care only about a 
statutory requirement for justice in the traditional Anglo-American 
concept of courts of equity when we sit as quasi-judicial officials. 

We have come some of the way toward these concepts by court com- 
pulsion, as I have stated before. There are three judicial landmarks 
that I wish to describe, where courts, following principles of equity, 
forced equity procedures upon the flexible procedures of the Communi- 
cations Commission. Your technical assistant can gather the briefs 
in those cases and show the contentions that were made before the 
courts to try to stop the hand of the courts from destroying that 
flexibility. 

Those folks that were on those briefs at that time were fighting tooth 
and nail for the proposition that the Commission was not required 
to observe these principles of equity to administer the Communications 
Act. As a matter of fact, you may find a strong argument in the 
briefs that, if the courts imposed such equitable procedures upon the 
Commission, the Commission would become sterile and impotent. 

I wish to nail down the point here further that I have no rancor 
against any personalities in supporting these provisions. I would sup- 
port them if members of my own political party, the leaders of my 
political party, held those staff positions. 

We are contesting over these provisions just the same as regulatory 
bodies have contested since their creation. ‘Tod: ay my colleagues and 
staff are taking their traditional position in that contest, and to say 
I am fighting with personalities is to burn the history books upon 
whose pages many personalities whom I do not even know have taken 
part on the same side of the contest which my colleagues now con- 
tend for. 

Let us draw the factual background for this first case, Missouri 
Broadcasting Corporation v. FCC (94 Fed. 2d. 623; cert. denied, 58 
Supreme Court 759). 

Now, both the Radio Act of 1927 and the Communications Act of 
1934 were written in very broad terms. The framers of both acts 
could not anticipate the way radio would develop. They could not 
anticipate the way parties would contend for limited radio facilities. 
How could the framers be expected to outguess the inventors of the 
art, who in some cases have missed the boat with their own inventions? 
How could they be expected to provide legislation for all of the legal 
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problems that would confront the public interest, private litigants, 
and broadcasters ¢ 

It was not surprising, then, that the courts had to impose principles 
of equity where the act was silent or partially silent on a given subject. 

Now, here are the facts in the Missouri case. This case involved the 
mutually exclusive applications by Missouri Broadcasting Corp. and 
the Star-Times Publishing Co. In September of 1936 the Commission 
issued an order granting the Star-Times and denying Missouri. The 
order merely stated that public interest, convenience, and necessity 
would not be served by granting the application of Missouri Broad- 
casting Corp. 

On October 5 Missouri filed a petition for rehearing. On October 
7 the Commission issued a statement of facts and reasons for the 
decision. And on October 21, 1936, a supplemental petition for re- 
hearing was filed with the Commission, and it was denied on the same 
day. Thereafter Missouri appealed. 

The Court held that, since the Commission issued its statement of 
facts and grounds for decision after Missouri had filed the petition 
for rehearing, the failure of the Commission to file that statement 
of facts and reasons for decision simultaneously with its order was 
harmless error in that case. The Commission, however, had con- 
tended that an order merely stating that the grant of an applica- 
tion would not serve the public interest, convenience, and necessity 
was legally sufficient, even though there was no statement of facts 
and grounds for decision. The Commission claimed that only after 
the appeal in the circuit court of appeals was filed was the Com- 
mission required to issue such a statement of facts and grounds for 
decision, and file that statement in the court of appeals. 

The Court held that such a contention is contrary to the act, if 
indeed it would not result in a denial of due process. The Court 
held that the Commission was required to issue its statement of facts 
and grounds for decision before the appeal was taken and indicated 
that it was necessary for the Commission to issue a statement at the 
same time that it rendered its order denying the grant. 

Now, this is a milestone that the Comission has long since con- 
sidered as part of justice, as a part of the necessary administration 
of the act. Nevertheless, the Communications Act was silent on that 
point, so that there was a difference of opinion, hotly contested in 
the courts, and the courts spoke and brought us around late to that 
position. 

Thus the courts in 1937 required findings of fact and conclusions 
in cases whether they were appealed to the courts or not. 

Now, specifically, a disappointed litigant was always entitled to 
the Commission’s findings of fact and conclusions before he made 
up his mind to appeal and to attack them on appeal. That is, he 
should always have been able to attack the Commission’s findings of 
fact and conclusions on appeal. It was elemental in common equity. 
The Commission resisted it, and the courts imposed it: and, in spite 
of the claims that such a requirement would paralyze the Commission, 
thereafter the Commission waxed strong and virile. 

This case was decided in 1937. Thereafter in 1939 and 1940 Con- 
gress considered the Logan- Walter Bill which would provide adminis- 
trative procedures for all administrative agencies, to enact some of 
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these procedures into law in addition to what the Court had decided 
in the Missouri case. 

Now let us look at the next case. This happened after the Presi 
dent vetoed the Logan-Walter bill. The Commission rules provided 
for clear-channel stations. It had granted such an application to 
operate under the call letters of KOA. Later the Commission wished 
to put another station on that channel, on KOA’s channel, and did 
so without giving the licensee of KOA the right to offer evidence, 
cross-examine witnesses, and otherwise participate as a party. The 
Commission contended that section 312 of the act did not require 
treatment as a party of one whose license would be thus modified by 
subsequent Commission action, and the Court concluded : 

“Under the provisions of section 312 (b)”—and I not quoting di- 
rectly—“of the Communications Act of 1934, which provides that no 
order modifying a station license shall become final until the licensee 
is notified in writing of the proposed order and is given opportunity 
to show cause why the modification should not be made, a clear- 
channel licensee is entitled to be made a party to a hearing on another 
licensee’s application for an increase in power and unlimited time 
operation on the same frequency, since grant of the new application 
would, because of resulting interference, amount to a modihcation of 
the clear-channel station license. A licensee cannot show cause un- 
less it is afforded an opportunity to participate in the hearing, to offer 
evidence, and to exercise the other rights of a party.” 

Thus, again in 1943, the Supreme Court spoke, and it was not the 
voice of the “nine old men”; they were progressive men who were 
well acquainted with the administrative procedures of administrative 
agencies and what was generally cooking. 

Now let us come to another practical factual problem that results 
in a quasi-judicial determination. When two or more applicants 
apply for the same frequency in the same place or places so close to- 
gether the Commission must choose which applicant the Commission 
will grant the facilities to and which location will serve the public 
interest the best; these applications for radio facilities are known as 
mutually exclusive applications. 

Now, prior to 1945, the Commission had held in a number of de- 
cisions that it could grant one of two mutually exclusive applications 
without hearing and set the other application down for hearing at a 
later date. In other words, the granted applicant could go ahead and 
build his facilities, and the other fellow would sit and wait around the 
Commission for a hearing. 

Now, the Commission took the position that the granting of the first 
application would not preclude a later granting of the other one if this 
were found to be in the public interest. 

Here is what the Court said in Ashbacher Radio Corporation v. 
FCC (326 U.S. 327), decided in 1945: 

Where there are two mutually exclusive applicants for construction permits, 
the Commission may not, in view of section 309 (a) of the Communications Act 
of 1934, giving an applicant the right to a hearing on his application, make an 
unconditional grant to the one applicant without a hearing and without a 
hearing on both applications. Granting one application without hearing and 
scheduling the other for hearing does not satisfy the hearing requirements of 
section 309 (a), since the latter applicant would, on hearing, be faced with the 
burden, in effect, of displacing an established broadcaster, a more difficult job as 
a practical matter than qualifying on a comparative basis for an available 
frequency. 
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Yet the procedures prior to 1945 considered that this flexibility, 
traditionally claimed to be needed, was sufficient to justify the Com- 
mission in granting the one application and setting the other fellow 
down for hearing, and putting this higher degree of proof upon the 
applicant who is set for hearing. 

Thus we have the Court, speaking in three specific cases, requiring 
more equitable procedures where the Communications Act was silent 
or partially silent. The Court was not convinced that more equity 
would paralyze the Commission. As between the convenience of the 
Commission and the staff, on the one hand, and equity, on the other, 
the Court had no hesitancy in saying that equity must prevail. 

It did prevail, and the Commission was not sterilized. It has waxed 
strong. 

And after this the Administrative Procedure Act became law, and 
the Commission still becomes more virile and potent in a dynamie 
industry. 

I hope I have shown you the battleground, the contendig parties, 
stripped of all bias or personality factors; as the historians are able, 
years after the battle, to properly appraise facts and put the issues 
and character of the parties in the battle in their true perspective and 
thus come to a cold appraisal of what has happened, I would like to 
think that you can detect slightly the cry of “wolf, wolf,’ when you 
hear the same old arguments of administrative agency personnel in 
this new setting before Congress with reference to sections 5 and 17 
of the bill. 

I would like again to advert to the address of the Chairman of the 
Commission before the Indiana Law Journal, wherein he said, dis- 


tinguishing between a commission—a regulatory agency—and a court: 


When you come right down to it, a judge, although a man of great honor and 
dignity, is a pretty inhibited and circumscribed person compared to an inde- 
pendent regulatory commission. A judge may know of lawbreaking right under 
his nose, and he can’t do anything about it until the police bring the offenders 
into court and make a case. He may see an autoist crash a red light, but he 
ean’t do anything about it until and unless the police decide to act. He may 
suspect that there is illegal gambling going on in his home town, but he is not 
expected to look for bookie joints and try to place a bet—not in his judicial 
capacity, that is. 

Now, the very fact that the courts have spoken in a field where the 
Communications Act and the Administrative Procedure Act was 
silent, these equity reforms in these three cases I have cited affect- 
ing the Commission‘s procedures and decisions had to wait until 
litigants sought redress for invasion of their rights in equity. That 
is precisely why we are here. If the courts have no fear to impose 
these restrictions upon administrative agencies, and particularly the 
Commission, then there should be no fear on the part of Congress to 
do, in justice, what ought to be done, rather than putting litigants 
and applicants and licensees and parties practicing before the Com- 
mission, to the expense of going to court to get such rulings. 

Let me introduce you to my first experience with the quasi-judicial 
function of the Commission. It predates the chairmanship of my 
good friend, Wayne Coy. And let me say here that although his 
statement of last August was very vigorous on these points, and my 
statement is vigorous on my contentions this morning and we have 
disagreed on a great many things, we have never gotten to the point 
where we are disagreeable with each other. I am very proud of that 
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relationship. So that I think that I can talk about this particular 
case with complete freedom, because the staff member involved is no 
longer with the Commission. The case has long since been disposed 
of, and the present Chairman was not there. 

A majority had decided the case a certain way. Now, counsel for 
the Commission who had tried the case spent 2 or 3 hours in two or 
three different periods of time in the privacy of the Commission cham- 
bers, in executive session, and argued that the majority's decision was 
wrong, that it could not be defended on appeal, and even suggested 
that the decision could not be written logically or intelligently. 

Notwithstanding his ex parte presentations to the Commission, the 
majority did not succumb, and it held steadfast to its first decision on 
its first vote. 

Now, this incident only illustrates a point I wish to make. The 
holes in the Administrative Procedure Act, if I may be permitted to 
say so, were brought about by unsureness of Congressmen concerning 
this field. No Congressman was willing to do any real harm to admin 
istrative agencies. The weight of opinion expressed by all of the 
agencies to the Congress was that the Administrative Procedure Act. 
if adopted, would paralyze them. This overwhelming weight of the 
evidence resulted in these holes in the Administrative Procedure Act. 
The Act permitted this kind of conduct or performance by Commis- 
sion’s staff, because the Administrative Procedure Act excluded orig- 
inal applications from its purview. And original applications repre- 
sent a great portion of our business. 

Now, this incident may not be shocking to those who have gotten 
used to it in their years of experience and association with loose pro- 
cedures and complete flexibility as administrative agencies started out 
to operate under. But for me, it was shocking in quasi-judicial pro- 
ceedings ; even in legislative matters, I don’t know of a technical assis- 
tant on the Hill who would have the temerity to engage in such conduct 
before a legislative committee. 

I can just imagine this committee writing a piece of legislation one 
day, and the next day listening to Mr. Borchardt or Mr. Layton ex- 
pound at length on its unsoundness; and if you let them talk and felt 
thereafter that you needed to vote again, I don’t have to imagine much 
if these two trusted employees of the committee tried to expound again 
in another session or explain that the committee was all wrong, and 
that legislation they were writing was unsound. You would not have 
it in the legislative committees, the last great deliberative body in the 
world. And you settle it, because of the concept that you are members 
of the committee and you are going to write the legislation that you 
are elected to write. 

A great deal has been said that sections 5 and 17 would separate 
the Commission from its staff, from its experts. Sections 5 and 17 
do not affect rule making, which is the Commission’s quasi-legislative 
function in the communications field. There is nothing, absolutely 
nothing to prevent the staff from sitting with us, arguing with us, 
writing recommendations for decisions, or writing decisions for our 
consideration, in rule-making cases. ‘That is precisely what happened 
in the “color” decision. It can happen again after sections 5 and 17 
become law, because they do not affect rule-making functions in any 
way. It can happen in any “color” decision of the future. If sections 
5 and 17 become law, the Commission can dispose of it with its ex- 
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pertise wet nursing every step of the way to the final decision in rule- 
making proc eedings. 

An even in quasi-legislative proceedings, expertise, in my opinion, 
is greatly overemphasize 1d. The major controversy in both the clear- 
channel proceeding, which is a large rule-making proceeding and has 
been pending for several years before us, and the “color” proceeding, 
which took over 9,000 pages of testimony and required several] months’ 
duration to conduet it, the problems there were economic rather than 


engineering. 
In a recent case where I sought technical help from one of our 


trusted eieplngatas after analyzing the technical phase of the problem 
he said something to this effect : “Basically, this is a policy question, 
Commissioner, and I am afraid that you are going to have to make it. 

[ am a great believer in the prine iple that if a group of men have 
all of the available facts, it will make the right decision. I heard Cliff 
Woodrum say this on the floor of the House in 1940, and I have kept 
it with me ever since, and I think it is a sound truism—*“If we have all 
of the available facts,” he said, “Congress makes the right decision.” I 
believe that that principle would apply in an expert body like the 
Commission. I believe in the principle that if a group of men have 
all of the available facts in the electronic industry, they will make the 
right decision. 

‘I personally could do without any recommendation from the Com- 
mission’s expertise. I can use all of the facts they can gather, all of 
them. No staff recommendations might cause a little wear “oe i 
on the brain, but I have always understood the more you use it, the 
keener it gets. 

But there is nothing in this bill that touches rule making at all. 
Staff still can make recommendations. I am not offering testimony 
here that in rule-making proceedings they should not do it. They still 
can make recommendations, and they still can sit with us, they still 
can testify or not testify, and they can wait until we get into executive 
session and argue and fuss with us, and we can argue and fuss back 
with them. And, futile and time-consuming as it is to find Commis- 
sioners debating with staff over recommendations, if it happens to be 
one Commissioner, the various staff can try exhausting him in relays; 
when one of them gets tired, the next one can take over. Yet, there is 
nothing here which separates Commission and its expertise in rule- 
making quasi-legislative proceedings. 

I do not want to leave the impression that our quasi-judicial pro- 
cedures now would permit counsel—as I cited in my first quasi-judi- 
cial case, when I became a member of the Commission—would per- 
mit counsel to sit and argue that the Commission major ity had A. ide 
the wrong decision. To the credit of the present Commissioners, in 
June of 1949—TI should say July of 1949, hearing examiners were 
separated from the Commission and from the law department, and 
they from that time on make initial decisions. And the only ones that 
appear with us in quasi-judicial proceedings are the Office of Hear- 
ing Assistants, under the head of Mr. Hancock. I want to say that 
to the everlasting credit of the Commission, that finally, around Au- 
gust of 1949, legal assistants were voluntarily provided. 

However, it must be borne in mind by the history of the Commis- 
sion with the Congress and with the courts, that at every step of the 
way, administrative agencies and the Commission have lagged be- 
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hind the kind of proceedings that would guarantee a better climate 
for justice than the Communications Act or the Administrative Pro- 
cedures Act require. 

It is for this reason, inasmuch as there is no legislation at all which 
will guarantee our continued liberation or emancipation of hearing 
examiners so that they make the initial decision, there is nothing to 
prevent future personalities from going back to the same old routine, 
there is nothing to prevent future Commissioners from deciding that 
a legal assistant isn’t necessary. 

I went to the Commission with the thought in mind that I would 
be one of seven Commissioners who, with a meeting of the minds 
after debate, would arrive at a decision, and that decision would be 
the sum total of the seven Commissioners that happened to be there. 
It is a bipartisan board, and I don’t care how the board is divided, 
whether the majority is in one party or the majority in the other, I 
think that the Commission decision should represent the develop- 
mental views of the seven particular Commissioners that happen to 
be there. 

That brings us up to the 17 (c) section. That would provide that 
Commissioners have to direct the kind of a decision that is made, and 
that, once they direct it, then the Office of Legal Assistance or the 
special technical staff provided for in section 5, would write that de- 
cision according to their instructions. 

Now, let us see what has happened in practice. In practice, the 
examiner gets out a decision. Within a certain time the losing liti- 
gant can file exceptions to that decision. The general counsel can 
file exceptions, and often does. Then there are replies to the ex- 
ceptions; and finally, on a day set by the Commission, the parties 
may argue their case. That includes the general counsel, who has 
been in the case and has represented the public interest, and he has 
put on in the record of the case any witness, technical or otherwise, 
that will represent the public interest. It is all in the record, and 
whatever the general counsel wanted to put in is there. 

Now, at this stage of the proceedings, according to the practice now 
engaged in, the Office of Hearing Assistants analyzes the exceptions 
and the replies thereto, draws upon the facts referred to in the excep- 
tions and replies, and then proceeds to rule upon those exceptions, 
whether or not the facts sustain them or whether or not they support 
them, and so forth. 

Now, it seems to me if this Congress thinks that that is the proper 
vay for seven Commissioners to reach the sum total of their decision, 
that the decision process in a wide and varied and technical field starts 
when you begin to develop the facts that you are going to draw upon 
to rule upon the validity or lack of validity of the exceptions. If that 
is the way it is conceived, then I submit, gentlemen, that instead of 
having a confirmation of seven Commissioners, these jobs in the Office 
of Hearing Assistants are of such magnitude and importance in the 
decision or quasi-decision process, that we ought to have the stature, 
in these positions, of anybody that goes in that office, that they are 
confirmed by the Senate, and that they must be qualified with judicial 
temperament, training, and experience, that is expected of Commis- 
sioners or of judges. 

So that it makes no difference to me if you think seven Commis- 
sioners are incompetent to make the decision that they ought to have 
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made, when all of the facts in controversy are pointed out by the liti- 
gants themselves, including our own general counsel who has taken 
care of the public interest—if Commissioners and their assistants can- 
not make the rulings as judges do in quasi-judicial proceedings, and 
quasi-judicial proceedings alone, then, gentlemen, I think that we 
ought to expand the portion of the personnel that need to be confirmed 
to include the Office of Hearing Assistants; he who develops, decides. 

The mind is a tricky thing, and if you are not in the business of 
deciding every step of the way, you can be thrown for a loop, especially 
in legal questions, by having someone develop the file. It is some- 
thing like the lightning rod salesman and the farmer, or the Bohemian 
oats salesman and the farmer. The salesman is trained to direct 
thought, and the very fact that Commissioners come and go in 7-year 
terms and the staff stays relatively on forever, is an indication that 
there is a body of thought, stereotyped thought, that develops over a 
period of years that, no matter who is on the Commission, it goes on 
like Tennyson’s brook. And I do not think that that is what was con- 
templated in the 1927 act and in the 1934 act, nor is it contemplated 
by you gentlemen here today. 

I think you intend when a new Commissioner comes on the Com- 
mission, that his influence will be felt; that he will participate and 
help write and develop administrative law, and that he will rise to 
that stature and dignity that is required of him. 

That is all that section 17 (c) would require, just a little bit more 
dignity and a little bit more care, where the Administrative Procedure 
Act and the Communications Act have not spoken, and only the 
dynamics of the industry have brought the kind of business to the 
Commission that makes in order now this step, that the Commission is 
lagging behind in seeing. ; 

I have an amendment to section 17 (c) and section 5 which I would 
like to have the opportunity to present, if the committee wants me. 

Mr. Hate. May I interrupt? These are all amendments to S, 658? 

Commissioner Jones. That is right. 

The Cuarrman. You may leave them for the committee to consider 
in executive session, Mr. Commissioner. 

Commissioner Jones. All right, sir. If you would like to have me 
read it into the record now, I would be glad to, or I would be glad to 
leave them. 

The Cuairman. We would be glad to have you do that. 

Commissioner Jones. It merely ties down tighter than section 5, 
beginning at line 22, on page 8, and continuing through line 6, on 
page 9, and it puts tighter provisions in. And admittedly it makes 
Commissioners be Commissioners and decide and develop opinions. 

The amendment to section 17 (c) likewise accomplishes the same 
purpose, 

That ends my presentation on sections 5 and 17. 

There was some difference of opinion between Commissioner Hyde 
and myself and the Commission, the Commission on one side and 
Commissioner Hyde and myself on the other, with reference to the 
renewal section, and I should like to say that I firmly believe that 
justice will be done by the adoption of the section as written in S. 658. 
It is a beautiful theory that we should have applications on renewal 
granted as if they were original applications, but there is no hiding 
the fact that we do consider, once a man has invested his money or a 
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corporation or a partnership have invested their money in radio 
facilities, and when you get to television facilities, modestly it is a 
quarter of a million dollars to $300,000—obviously the Commission is 
going to look long and hard before it grants an application to another 
party who has merely promises of performance instead of actual per- 
formance that the Commission has before it of an existing licensee. 
The existing licensee has to deal in a practical world with competi- 
tion, with his competitors, to deal with the Commission; and the new 
applicant has ceiling unlimited in what he can promise. Now, you 
may be able to draw a criteria for judging the new applicant’s promises 
as against the old applicant’s performance, but from a practical stand- 
point I would like to draw this to your attention : Since 1948, we have 
had a television freeze on. There have been no assignments in the 
VHF channels since that time. We have had a hearing to determine 
whether we would open up the UHF channels. There are good scienti- 
fic reasons and technical reasons to not make any more assignments In 
the VHF at all. 

However, the Commission approached the problem from an eco- 
nomic standpoint. We did not move, nor do we propose to move 
VHF stations out and transfer them to the UHF. I think, because 
of the tremendous investments involved. 

Likewise, in the assignments of VHF stations in 1945, we assigned 
seven stations to New York; one to New Jersey, which is really a 
New York station because they are trying to get on top of the Em- 
pire State Building with their transmitter; and the number for Con- 
necticut, one or two, has slipped me for the moment. But in any 
event, we had a chance to review the picture and to reduce the num- 
ber of stations in order to provide more stations in New Jersey and 
Connecticut. We did not propose it. The Commission itself does 
recognize, from an economic standpoint, that we don’t want to tear 
up a man’s investment. 

In clear-channel proceedings, in clear channels which are designed 
to cover that portion of the act which requires that we get the widest 
population coverage, clear channels are peculiarly fitted to meet that 
demand. If we were planning for them today, we wouldn’t probably, 
as an allocation plan, locate them in the areas where they are now 
located, because there are wide areas where nobody gets any satis- 
faction, reliable radio service 100 percent of the time. 

Obviously, that would be some grist to chew, and we wouldn’t do 
it. 

So, from my standpoint, I should think administratively, and prac- 
tically, we could get along just as well with a finding that the renewal 
was in the public interest, and delete the portion that says that we 
must treat renewal applications as original applications. I think the 
facts and the practice have made the deleted sections impracticable. 

In closing, I would like to point out that if sections 5 and 17 (c) 
require more personnel—and I don’t think they will, I don’t think 
that they will—I think that my assistant does more efficient work 
as my assistant, and has more pride in his work because he sees it com- 
ing to fruition in decisions that are written and in things we work out 
together. He has loyalty and devotion to the kind of philosophy, and 
to try to write that philosophy in decisions or dissenting opinions that 
I write. 
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I think that there is a chance for greater efficiency by expanding 
Commissioners’ offices and retracting staff, and that these provisions 
will not cost the Government more money. 

I think, further, that with reference to renewal sections, there are 
433,193 commercial operators. I don’t know of any operators’ li- 
censes that have been canceled or withdrawn or failed to be renewed. 
There are 91,375 amateur authorizations, and we have suspended some 
of them. There are 31,677 aeronautical licenses. There are 8,691 
public-safety services, like the police and fire services. There are 
8.510 industrial services, like power and petroleum companies, utiliz- 
ing radio. There are a total of 28,400 marine licenses. There are 
1,026 land-transportation licenses. 

In all of these that I have read, I think we could even go further 
than the act, S. 658, provides, with respect to renewal of licenses, and 
I think that we could do away with a lot of paper work entailed in 
the administration of renewals, when we can revoke or suspend these 
licenses, and not hurt ourselves one iota in the administration of the act. 

I think that that concludes my statement. 

Tue CHatrman. Commissioner Hyde will now please take the 
stand. 

Mr. Cartyte. I would like to ask a question at this point. 

The CHarMan. We are going to call them all back, Mr. Carlyle. 


STATEMENT OF HON. ROSEL H. HYDE, A MEMBER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Commissioner Hypr. My name is Rose] H. Hyde. I am a member 
of the Federal Communications Commission. I am appearing here 
today at the invitation of the committee to testify with respect to 
S. 658, the bill to amend the Communications Act of 1934, which was 
passed by the Senate on February 5, 1951. 

As I believe you were informed by Mr. Coy, the Chairman of the 
Federal Communications Commission, I do not fully concur with the 
views that were expressed by him on behalf of the majority of the 
Commission concerning section 6 of this bill, appearing on pages 14 
and 15 of the comparative print. This section would amend the re- 
newal provisions of 307 (d) of the Communications Act of 1934. 
The existing provision which states: 

That action of the Commission with reference to the granting of such appli- 
eation for the renewal of a license shall be limited to and governed by the 
same considerations and practice which affect the granting of original appli- 
cations— 
is proposed to be deleted. In lieu of this provision, it is proposed 
to substitute the provision that the Commission may grant such 
renewals— 
if the Commission finds the public interest, convenience, and necessity would 
be served thereby. 

I testified before the Senate Committee on Interstate and Foreign 
Commerce as Acting Chairman of the Commission in June of 1949, 
concerning a somewhat similar change in the Communications Act of 
1934, incorporated in Senate bill 1973. Senate bill 1973 eliminated 
the same provision that is eliminated by the present bill, but did not 
have as a substitute the mentioned additional provision contained in 
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the present bill. I may say that this substitution is, in substance, lan 
guage which I suggested on behalf of ir----gaeanel Jones and myself 
duri ing the course of the hearings on S. 1973. 

The majority of the members of the Commission apparently fee! 
that by this elimination and substitution, it might be successfull) 
argued that Congress has accorded persons who once obtained a 
license a perpetual franchise, providing only that the licensee meet 
the minimum standards of service in the public interest and has 
previously been found qualified, irrespective of the existence of 
greatly superior applicants who are entitled by law to apply for 
that frequency. 

My position is that the proposed deletion and the proposed sub 
stitution would result in a situation substantially similar to that pres 
ently existing under the construction which has been given the Com 
munications Act of 1934. An application for a renewal license would 
still be subject to the same considerations as a new application, name 
ly, the requirements that such renewal meet the test of public interest, 
convenience, and necessity. 

In addition to the foregoing, the proposed change makes it clear 
that past service will be an element to be considered in determining 
whether the grant would serve public interest, convenience, and neces- 
sity. In those instances where the applicant may be subjected to com- 
parison with competing applicants, the change also makes it clear that 
evidence concerning past services would be considered in determining 
which of the applic ations would best meet the test of public interest, 
convenience, and necessity. 

I appreciate the courtesy of this committee in affording me this 
opportunity to comment on this section of the bill. 

Thank you very much. 

The CuHatrrman. Thank you, sir. 

Now, we will have Mr. Coy take the stand and submit such state 
ment as he wants to submit. 


STATEMENT OF HON. WAYNE COY, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION, WASHINGTON, D. C.—Resumed 


Commissioner Coy. Mr. Chairman, before members of the committee 
question me with respect to my testimony, I would like to refer to the 
dissent of Commissioner Hennock to one provision of the Commis 
sion’s recommended bill, and one provision of the McFarland bill, 
S. 658. 

You will recall that on Friday of last week I stated that all of the 
Commission favored the functional reorganization of the Commission, 
but that Commissioner Hennock stated that she did not think it was 
advisable to write into the statute the manner in which the Commission 
should be reorganized. 

On Friday afternoon, after appearing here Friday morning, I was 
in contact with her office and told her through her office that the com- 
mittee would like to have an affirmative statement of her own with 
respect to her disagreement with her colleagues on this particular 
point. She was in New York and did not return, and was not expected 
to return until tomorrow, so that she asked me to state again that her 
views, as I expressed them in my testimony before this committee last 
August, still reflect her views on this matter, and that she did dis- 
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agree with the Commission’s recommendation on the functional-reor- 
ganization provisions being written into the law. 

If you would care to have it, Mr. Chairman, it is a short paragraph 
of about 11 lines. I can put it into the record here, although it is 
already in the record of the testimony of last August. 

On page 19 of my testimony before a subcommittee of the House 
Committee on Interstate and Foreign Commerce, when I testified on 
S. 1973, I stated Miss Hennock’s position on this question as follows: 

Commissioner Hennock does not believe that any provisions for a mandatory 
functional reorganization of the Commission’s staff should be enacted into law. 
She is of the opinion that it would be unfortunate for any one particular pattern 
of staff organization to be frozen into law in view of the fact that experience 
with a functional bureau organization may show that it is less advantageous than 
the present organization of the Commission’s staff or some other form of organi- 
zation. She is, therefore, not in favor of that part of section 5, subparagraph (f), 
of the Commission’s draft bill. 

Commissioner Hennock asked that I present her position on this 
question just as I did last year on S. 1973. 

I think, Mr. Chairman, that covers all of the separate and dissenting 
views of members of the Commission on 8. 658. 

The Cuarman. Mr. Beckworth would like to question you. 

Mr. Becxworrn. Mr. Coy, so that we might refresh our minds, 
would you mind giving very briefly the three or four points provided 
for in the legislation that you feel would be most detrimental to the 
orderly functioning of the Commission ? 

Commissioner Coy. Mr. Beckworth, one danger in my doing that 
is that it might cause you to feel that I would direct my attention at 
those things that I am opposed to, instead of those things that I am 
for, and I am speaking for the Commission. But I think the im- 
portant things from the majority point of view of the Commission 
is the separations question, discussed here so well this morning by 
Commissioner Jones, as one; the renewal question which has been 
discussed this morning by Commissioner Jones and Commissioner 
Hyde. Those two things are important. And there is a difference 
of opinion. There is the question of this provision that would permit 
the present licensees to protest if they were going to suffer economic 
interference from the grant of another station. The Commission is 
in accord that that should not be written into the law, and we think 
that it is a very important one. 

There is the question of the transfer. That is a very important 
one, and we do not think that the Commission ought to be restricted 
simply to the question of whether the transferee in these cases is a 
qualified person. We think that that will completely negate our 
ability to enforce our rules and regulations and the Commission's 
act. e ! 

The Commission is unanimous in its view that the antitrust section 
here should not be changed to cast any doubt upon it, and on the 
affirmative side, rather than just those things which we are against, 
we are strongly of the opinion that we should have sanctions against 
violations of the act, and the Commission’s rules and regulations, 
other than that of revocation of the license of the violator of the act 
or the Commission’s rules. 

I think that that covers the things that are more Important. 

Mr. BeckworrH. That is what I had in mind, and I appreciate 
your giving to us that information in the way of a review. 
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I was impressed with Mr. Jones’ statement in regard to what 
happens to a commission when we consider that the commissio) 
members go and come, and that the staff remains. It occurs to m« 
that that kind of critic ism might be directed rather accurately with 
reference to most commissions because we do have a staff that are 
civil servants in the main, and they are career people, whereas the 
Commissioners do come and go. How dangerous do you feel in gen 
eral—and you have been in several divisions of the Government, | 
am aware—how dangerous do you feel is it insofar as divesting the 
Commissioners of the actual power to determine that which they 
should determine? Do you feel in general that the governmenta| 
set-up along that line is working out poorly, or not ? 

Commissioner Coy. I think the problem of turn-over with respect to 
the Commissioners is not due to the fact that the staff may be predi 
gesting everything and giving it to the Commissioners, so that they do 
not have anything to do except be a rubber stamp. I think the prob 
lem with respect to the continuity of Commissioners is rather the 
burden that he has as a Commissioner in dealing with the kind of 
problems that he has, particularly where his decision must be made 
in terms of the public interest, convenience, and necessity. He is 
burdened by his task of the decision-making process, even with all of 
the help that he can get from the staff, and it becomes a very great 
burden to him. I do not see any of the staff members, who are re 
putedly pulling the strings on the Commissioners, suffering from the 
kind of pressures that are upon the Commission. The Commissioners 
have the responsibility here today, and I think the fact that there is 
turn-over in them reflects the fact of inadequate pay up until a year 
ago December, when they began to pay rather decently for the work 
that they are doing, plus the pressure of work that is upon them at all 
times. I think all of the Commissioners take very seriously, Mr. 
Backworth, their responsibility to make the decisions, and I do not 
believe we are dominated by staff. It is rather a gratuitous insult 
to people, you know, to be told that somebody else controls their minds, 
as : do not believe it. 

. Becxworrn. Let us just assume that your Commission under 
the: penien set-up is dominated by the staff—and I certainly under- 
stand it is your position not only this year, but also the last time as I 
remember it was your most emphatic statement that it is not—would 
you know of any way that we could be sure that the staff could not 
possibly dominate the Commission ? 

Commissioner Coy. Yes. I think it is a perfect case here that is 
some responsibililty upon the President of the United States for the 
kind of people he appoints to these jobs, and I think that there is some 
responsibility upon the Members of the Senate, who have to act upon 
these nominations and confirm or reject these people. It seems to me 
that that isa pretty good screening process, as to the capacity of people 
to act in the public interest, and I do not know that anything else is 
needed. 

There is one thing I am sure of, that whether you separate the Com- 
mission from its staff or not, whether they have to depend entirely 
upon their assistants in their own offices, you will get no better work 
out of that fellow or woman, if there is a member of the Commission 
who is a woman, you will get no better work out of any Commissioner 
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than there is the capacity in their heads, and there is not enough money 
in the Treasury of the United States to improve their judgment. 

Mr. Becxworr. It was emphasized by our former colleague, Mr. 
Jones, that as a case is developed, a decision to some extent is arrived 
at. Would you have any comment along that line? 

Commissioner Coy. I think it is an appropriate function of the staff, 
Mr. Beckworth, to assist in the development of the decisions, by re 
ferring to the cases that have been decided by our predecessors, as far 
back as 1927, and let those things help point the way to the matter 
before us. We not only have the problem of deciding in terms of the 
precedents that the Commission itself has estab lished, the law, the 
Communications Act, as amended, the rules and regulations of the 
Commission, but we also have the burden of reviewing all of those 
precedents in terms of the cases we have before us, and we can over- 
turn them. So that I think it is quite an appropriate function to have 
staff people who are not tied up with the prosecution or investigation 
of the adjudicatory measures before us to do that sort of work, and to 
have them help point the way to us in those terms. 

While I am just on that particular poimt, and because it occurs to 
me, if you do not mind, Commissioner Jones said that if there is not 
to be separation, he felt that all of those people who are to be consulted 
by the Commission about any of these matters, and from whom the 
Commission would receive recommendations, and not just consulta- 
tions, but would receive recommendations, should be confirmed. And 
he pointed to the problems of developing the decision and, lawyerlike, 

sointed to the legal problems that are involved in these things. The 
er ty of what he was saying here, I think, points up the fact that he 
would like to see a requirement here, taking the logic of his position, 
that all members of the Commission be members of the bar association. 

Now, I think that there is a great advantage, and I guess I think 
this way because I happen to be the nonprofessional member of the 
Commission, but I think that there is a great advantage here in having 
a group of people with a variety of backgrounds, bringing together 
their own views and opinions and judgments i in matters : affecting the 
public interest, and I think it would be extremely unfortunate if 
these decisions are looked at only in terms of the legalisms and in 
the pattern of the courts. The Commission has a burden upon it 
for decision that the courts do not have. That is, we must make a 
decision in terms of the public interest, convenience, and necessity. 
There is no such legislative mandate upon the courts, acting upon those 
matters. 

Mr. Beckworru. In your experience in the Commission, have you 
seen a great deal of evidence of strong advocacy by the staff as con- 
trasted to advising the Commission ¢ 

Commissioner Coy. I have, Mr. Beckworth, and 1 have even en- 
couraged it and welcomed it, and abetted it. I think it is one of the 
finest things that can happen to the Commission. I think the worst 
thing that could happen to the Commission would be to make eunuchs 
of these people, where they would have no right to express an opinion 
at all at any time, but merely to come up with some research and sav. 
“Well, here are all of the angemente on this side, and here are all of 
the arguments on the other side,” but have no views about the matter. 
They are no help to the Commission unless, in reviewing, they are able 
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to come up and suggest to the Commission that here is a course of ac- 
tion that is dic tated, and that is the experience of every administrator. 
He does not want eunuchs on his staff, and he does not want yes-men 
He wants people who will speak their minds. 

Mr. Beckworrn. One other question there, and then I will be 
through, Mr. Chairman. 

Do you feel that in the main, as these advocacies have taken place. 
advocacies by members of the staff, that they have been rather two- 
sided, about 50 percent of the advocacies on one side of the case, 
and 50 percent on the other, or have they been somewhat one-sided, 
generally speaking ? 

Commissioner Coy. I would not say that there is an even balance 
of opinion in the staff on any particular case. And before I go 
further in answering it, I am talking now about where the encourage- 
ment that I had given to people to speak up is given to people 
who have not been involved in the investigation o1 the prosecution 
of the case. I think we are perfectly clear on that, and we are in 
agreement on that part that there ought to be separation. 

No, I think that while there is difference of opinion in the staff, 
and rather vigorous difference of opinion, that there is a tendency 
on the part of the staff people to hew quite closely to the precedents 
of the Commission’s decisions, and that they are quite vigorous with 
respect to that in many cases. There are differences, but it does not 
break 50-50. I would not say that it is altogether one-sided, either. 

Mr. Beckworrn. Assuming there are, say, two or three outstand- 
ing schools of thought in the Commission, have you seen any evidence 
in your time there of a tendency to try to smother one or two schools 
of thought, whereas there is an effort to bring to the forefront the 
other ? 

Commissioner Coy. Mr. Beckworth, I think, and I cannot speak 
except for my own time there, since late January of 1947. Since 
that time there has been the encouragement for everyone in the staff 
having a contrary point of view to ‘that taken by his bureau chief 
to speak up. There is no smothering of anyone’s point of view in 
the Commission. In Commission meetings they have the oppor- 
tunity to speak up. It is not unusual at all for the chief of a bureau 
to present a matter and a recommendation to the Commission, and 
then say that certain members of my staff have contrary views, and 
I have brought them along to present their own point of view, and 
the bureau thinks we should do this. 

I may say further that in a case or two, the fellow that came in 
and represented his own point of view was successful in getting the 
Commission to go against the recommendation of the bureau. 

The Cuatrman. Mr. Coy, at this point, I wish to say that it has 
been brought to my attention that we are favored by the presence 
of 18 young men from Penn State College, who are at the present 
time in their institution. studying political science, and I think it 
is a very desirable thing for them to do, and we appreciate the fact 
that they think this is a worth-while committee to attend, and to 
get the information they desire. I hope that we can be of service, 
and if we can, let us know. 

I think Mr. Carlyle asked for permission to ask a question. 

Mr. Cartyte. Not at this time. 
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Mr. Rocers. Mr. Chairman, I take it you favor this provision in 
the bill that ho person engaged in the prosecution of any judicial pro- 
ceedings, or who is subject to the supervision of any person so engaged, 
may consult or advise with the Commission with respect to the deci- 
sions by it after the formal hearings. 

Commissioner Coy. You are correct. That is the Commission’s 
position, and we think that that ought to be enacted. That is the prac- 
tice under the Commission’s own rules and regulations, too. 

Mr. Rocers. Even though they are not engaged directly or indirectly 
in the prosecuting or investigating of the case, do you think that after 
a final hearing by the Commission that they should be permitted to 
further advise with the Commission ¢ 

Commissioner Coy. I am sorry, Mr. Rogers. I did not hear the 
first part of your question. 

Mr. Rogers. I say irrespective of whether you have any member 
of the staff over there, or anyone there who is not engaged either 
directly or indirectly in the prosecution or investigation of the case, 
do you believe that after a final hearing by the Commission, that the 
Yommission should consult further with this particular member of 
the staff? 

Commissioner Coy. And by this particular one, do you mean one 
who is engaged in the prosecution of the case ? 

Mr. Rogers. Irrespective of whether he is engaged in that or not. 

Commissioner Coy. No: I do not. I think you have to get to the 
question of who these people are. The Commission should at no time 
consult in terms of a final decision with a person who is engaged in 
the prosecution or investigation of the case. The other personnel 
of the Commission who have not been so engaged with respect to the 
matter, I think are available for consultation to the Commission, and I 
think that we should make clear here that it should not be required of 
the Commission that they consult with them. They are available 
for the Commission for such help as the Commission feels it needs. 

Mr. Rocers. Do you not think the Commission, after a full hearing 
with the things presented to them, that they are competent to reach 
the decision without interference ¢ 

Commissioner Coy. It is not interference, Mr. Rogers; it is assist- 
ance. 

Mr. Rogers. I mean any additional information: we will not call 
it interference. In other words, my opinion is, after a full and final 
hearing, the function of the decision ought to be on the Commission, 
rather than being advised or influenced to any extent. 

Commissioner Coy. They are advised, but not influenced, but the 
question here is this: Many of these cases involve highly technical 
problems, either of engineering or the law, and sometimes of account- 
ing. That may be the very issue upon which the Commission turns. 
We may feel the necessity of asking assistance of those people on our 
staff who are qualified in those fields to help us determine what the 
facts are in the record about this particular matter, where it has been 
a highly controverted position and it has been argued before the Com- 
mission in the oral argument, just before the final decision. 

My personal feeling is that this business of separation, as provided 
here, where you cannot talk to anyone, or get any advice from them 
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about matters of this kind, is like the fellow who mixed the metaphors 
a bit in speaking of his advocacy of a matter. He said, and in this 
case I think it would be true, he would be emasculated by being bound 
hand and foot. 

You would have these very difficult and technical problems before 
you, and if you take away your engineers from you at the pe where 
you need to sit down and talk with them about what is the meaning 
of all of this, you just are bound hand and foot in making a decision. 

Mr. Rogers. Do not you think all of that should be determined prior 
to the final hearing, or during the hearing ¢ 

Commissioner Coy. The difficulty with it is that you have to ge' 
an interpretation of some of these matters. If you could get engineer- 
ing witnesses who could testify that these are the facts, and that there 
would be no disagreement about it, that would be fine, but it just does 
not turn out that way. 

Mr. Rogers. I want you to know that I have a great deal of respect 
for the present Commissioners, and I do not intend to reflect upon 
them in my remarks, except that I just think it is like a judge, I think 
that when the judge has a final hearing in the case that he ought to 
determine that case upon the merits of the record as presented to him. 

Commissioner Coy. Now, the difficulty, Mr. Rogers, and I hope you 
will forgive me if I seem to be a little argumentative. 

Mr. Rogers. That is all right. I want you to be. 

Commissioner Coy. The difficulty with that is that the judge in that 
case is not burdened by any legislative mandate that his decision must 
be in the public interest. He is concerned about the rights of the 
parties who are litigating before him. It is not a question of the 
burden of the problems of the public interest. We have the question 
here, for example, that every now and then we get into hearing in a 
case when two parties are involved, and they reach an agreement be- 
tween themselves that the interference that they are going to get, 
electronically here, is acceptable to the two of them. The Commis 
sion cannot ignore the problems of the public interest involved in that. 
They might agree that one of them will let the other fellow go on, 
and it will take service away from some people who would be getting 
it. We have to know that, and it is not enough to let these parties 
agree that it serves their own economic interest in these stations to 
have them on the air. We have this problem of the public interest 
that overrides it. 

Mr. Rogers. But certainly it is your best judgment, Commissioner 
Coy, that any person who was engaged in the prosecuting or investi 
gating of the case should not be talked to, or the case should not be 
discussed with them after a final hearing. 

Commissioner Coy. That is correct; or even before the final hear- 
ing, at any time in the decision-making process, they should not be 
consulted at all, and we have so stated in our testimony, and it is in 
our revised draft of S. 658. ; 

Mr. Heseiron. Mr. Coy, in connection with that example that you 
gave of the two parties being in agreement, what is the function of 
your general counsel in such a case ? 

Commissioner Coy. What is the function of our general counsel? 

Mr. Heseiron. Yes. 
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Commissioner Coy. You mean at the present time, when he still has 
yesponsibility for the law staff in the Law Bureau in the broadcasting 
field ? 

Mr. Hesevron. I mean in terms of the Commission’s responsibility 
to determine the public interest, convenience and necessity, if you 
have two parties ort you who reach an agreement, is not your 
general counsel obligated to bring out that outside picture before the 
examiner and again before the Commission ? 

Commissioner Coy. Yes: that is correct, insofar as he would be 
responsible for the prosecution of broadcast cases; but, under the new 
reorganization provided in this bill, the general counsel will not 
have that kind of responsibility, Mr. Heselton. He will be removed 
from the prosecution of cases, and the head of the Broadcast Bureau 
will have the responsibility to see to it that such things are put into 
the record, and the general counsel would be an adviser to the Com- 
mission on the law, interpretation of the law, and to see that we are 
defended in court when the cases are appealed to court. 

Mr. Hesevton. Then, if the bill became law, you would still have 
a responsible officer of the Commission, even in a case like the one you 
cited, and then on top of it you would have the general counsel advis- 
ing you as to the interpretation ? 

Commissioner Coy. And, too, as to what the Commission has done 
in other cases, and whether or not the people who would be deprived 
of service here because of the interference which these two litigants 
were willing to accept was substantial or not, in terms of the precedents 
of the Commission in like cases. 

Mr. Hesevron. What other information or interpretation or evi- 
dence in such a case would the Commission need in order to reach 
its own independent decision ? 

Commissioner Coy. What would they need? 

Mr. Heseiron. Yes. 

Commissoner Coy. We might need to know what the best judgment 
of our engineers was from the confused testimony, assuming that there 
is confusion, as to how many people would lose service, whether the 
testimony by the two parties in agreement as to who would lose 
service was based upon the engineering standards of the Commis- 
sion theoretically computed to give you the number of people who 
would lose service or whether there was testimony in the record that 
was based upon measurements of the two signals that were in ques- 
tion, so that you would have an actual instead of a theoretical deter- 
mination. Those are the kinds of problems that you would have. 

Mr. Hesevron. I do not want to be repetitious, but I will recall 
that you and I had some discussions about this theory on which we 
disagreed last year. 

Commissioner Coy. I do not know that we had disagreed seriously. 

Mr. Hesevron. To bring up to date, however, this point, can you 


, give us any reason why that sort of evidence—it is evidence; is it not? 


Commissioner Coy. Yes, sir. 

Mr. Heserron. It is evidence, and a part of the case. 

Commissioner Coy. Yes, sir. 

Mr. HesetronWe both agreed that all cases should be decided upon 
the facts. 
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Commissioner Cor. Yes, sir. 

Mr. Hesevron. Now, what is it that leads you to think that there 
would be any great burden upon the Commission to have such evidence 
placed in a public record. 

Commissioner Coy. It is placed in the public record now, and I am 
not talking about that not being there at all; and, if you think that | 
am, I will disabuse your mind completely. I do not think that any 
decision, even with the advise of our staff, can be made on evidence 
not in the record. 

Mr. Hesetron. In other words, such a thing as Commissioner Jones 
described this morning still is a part of the public record. 

Commissioner Coy. Yes, sir. And I do not disagree with Com- 
missioner Jones at all on his review of what happened over the years, 
and I think he has made an excellent historical analysis of the devel- 
opments here, in what we call the administrative law field. 

Mr. Hesevron. Well, is there any advice that you receive as a Com- 
missioner in the course of reaching a decision on the part of any mem- 
ber of your staff that is not in the form of a written statement 
available to the parties and to the public? Is there any private con- 
sultation in reaching a decision, not a part of the record? 

Commissioner Coy. On the part of the prosecutory staff, no. 

Mr. Hesevton. Beyond the prosecutory staff. 

Commissioner Coy. You did not define what you meant; so I had 
to do it. With respect to the people who do not have a prosecutory 
function, we do consult with this office of formal hearing assistants, 
and it is not open, and it is not on the record. But the decision of the 
Commission is based upon the evidence of record. That staff analyzes 
the transcript of the evidence, studies the oral arguments, advises the 
Commission with respect to the major points that are made on oral 
arguments, or in the exceptions that have been filed, and at times 
makes suggestions that Commission precedents would seem to deter- 
mine that the matter should be determined in this fashion, and we 
meet with the staff and discuss that, and then instruct that staff to 
write a decision along the lines of the views of the majority of the 
Commission. 

That does not always follow the recommendation of the staff. 

Mr. Hesevron. I understand that, Mr. Coy. What I am at a loss 
to understand is how you can say that in all decisions that have been 
made by the Commission, they are based exclusively on the public 
record, and you make an eloquent and very intelligent argument 
against section 5, and say that we should not hamper you from con- 
sulting with members of the staff who are not prosecuting or inves- 
tigating that. 

Do you mean to leave us with the impression that there has never 
been a case in your experience which has been based not only upon 
evidence in the record but advice received from other members of 
the staff? 

Commissioner Coy. Mr. Heselton, no; Ido not. I am speaking now 
since the Commission has changed its rules in July and August of 
1949. Under the old procedure of the Commission, it committed 
some errors with respect to this matter of ex parte information, and 
that was corrected. The purpose of those new rules in 1949 was to 
bring about procedures in conformity with the Administrative Pro- 
cedure Act, and to correct the errors that had been happening under 
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the old process. I do not want you to think that we have been with- 
out fault in that. 

Mr. Hesevron. I would rather not work in a vacuum on this thing, 
and I would like to know whether you can furnish us with instances 
where the Commission's decision has been influenced by something 
that is ex parte. 

Commissioner Coy. If I can? 

Mr. Hesetton. Yes. 

Commissioner Coy. I do not believe I could at this point, because 
we do not keep the transcript of discussions like that, but I will put 
it this way: I do know that prosecutory officers of the Commission 
who tried the cases have been advocates before the Commission of a 
point of view with respect to a decision in a closed session of the 
Commission, and they did not expose their argument to counsel for 
the other side in the case. That was before this new procedure adopted 
in July of 1949. 

Now, I cannot give you instances of that, because I just do not 
recall, and there is no record of that, but I know that it happened. 
However, it was cut out, and we made those people who tried the 
cases file exceptions, so that they did expose their thinking as to 
what ought to be done, and give the counsel for the other side the 
opportunity to answer them. Then they had oral argument before 
the Commission. 

Mr. Hesevron. Let me ask you one further question to point this 
up. The bulk of the evidence, and the bulk of the interpretations 
are brought out, I assume, necessarily in these ‘ases, brought out into 
the record, the public record, in the open 

Commissioner Coy. Yes. 

Mr. Hesevron. A very small portion of the record is what you might 
call chamber proceedings or ex parte. Would you see any " objection 
to having any questions that the several Commissioners might have, 
after examining the record and after oral arguments were made, re- 
duced to writing and the answers furnished to them, and to the 
parties, in writing so that they became a matter of record? 

Commissioner Coy. Yes. I do not think that it is necessary at all. 

Mr. Hesevton. Why do you not think it is necessary ? 

Commissioner Coy. Because, if we make a decision and set out find- 
ings of fact and conclusions in our decision that are not supported by 
the evidence in the case, it is reversible on appeal to the courts. 

Mr. Hesevron. But you do not see any gap at all in that chamber 
proceeding ? 

Commissioner Coy. No; I do not, and I do not think it is a chamber 
proceeding. I do not think it is any more of a chamber proceeding 
than it is to have a Commissioner consulting with his legal assistant 
or professional assistants that would be provided by this bill. It is 
just a question of degree. 

Mr. McGuire. Mr. Coy, Mr. Gordon Brown testified before this 
committee last Friday, and there were a few things which I would 
like to get straightened out with you. 

Do you think ‘that any network or radio station should be permitted 
to derive income from the broadcasting of public hearings, like the 
Kefauver hearings, or to take another “example, the United Nations 
proceedings ? 











162 AMENDING COMMUNICATIONS ACT, 1934 


Commissioner Coy. I see no objection to it whatsoever. I think 
that the objection, if it should arise, should arise from the source of 
the material, and not particularly as a regulation of the Commission 
or as a statutory prohibition. I think it is entirely a matter of judg- 
ment as to what is in good taste; and, if the people in the United 
Nations or in the Senate on the Special Committee To Investigate 
Crime in Interstate Commerce think it is in bad taste, they ought to 
prohibit it. 

Mr. McGuire. Do you think public hearings like those should be 
made available upon request to all radio stations, or can a network 
have a monopoly on those hearings? 

Commissioner Coy. I think they ought to be available to everyone. 
T think affairs of that kind are such important on-the-spot news that 
every news agency in the country ought to have free access to it, and 
there should be no limitation on it. 

Mr. McGuire. And somebody else heaped encomiums on the Com- 
mission, and I want to say that I think they have a proper person in 
the Chairman of the Commission. 

Commissioner Coy. I wish more people thought that. And thank 
you, Mr. McGuire. 

Mr. Hesevron,. I think I have finished most of what I wanted to 
bring out. There is one point that I would like to have brought out. 
We have spoken generally about your belief that there should be the 
right in the Commission to consult with noninvestigatory and non- 
prosecutory staff, and you have furnished an organization chart in 
this file that you have left with us. Mr. Jones brought out, and Mr. 
Beckworth discussed with him, the point of the relative stability of 
the staff, as against the administrative agency heads. 

I wonder if it would be too much trouble for you to have someone 
on the Commission take the chart that you have given us, and along- 
side the names of the persons indicate when they first became asso- 
ciated with the Commission, so that we would have an example that 
would follow through on that. 

Commissioner Coy. May I see the thing you are talking about here? 

Mr. Hesevron. It is this chart here, and possibly you can give that 
for us. 

Commissioner Coy, I will be glad to supply that. 

Mr. Hesevron. Secondly—and I am not talking about economy on 
this, I just want to know—how many people are there in your organi- 
zation today ? 

Commissioner Coy. There are around 1,250, around that. Maybe a 
few less at the moment. 

Mr. Hesevron. I assume that we are referring to those with whom 
the members of the Commission in your judgment should have an 
opportunity toconsult. You are not talking about certainly the whole 
1,250, and there must be a limited group. 

Commissioner Coy. I am talking about this particular group of 
people: The office of formal hearing assistants, which probably is six 
people, and I am talking about the people who will be in the office of 
the chief engineer, the general counsel and the chief accountant, when 
we have completed the organization of the Commission on the func- 
tional bureau basis. Those will then become staff agencies of the 
Commission, and the number of people that would be involved there, 
in toto, if you counted secretaries and all, would be under 100, I would 
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think. It would be under 100, and the professional people whom you 
are talking about would be the chief engineer, the chief accountant, 
the general counsel, and these six people in the office of formal hearing 
assistants. 

Mr. Hesevron. Now in your proceedings I am not clear as to 
whether you assign someone permanently to do the investigating and 
prosecuting, so that you have two different groups all of the time, or 
whether there is an interchange so that, for instance, Mr. A may not 
be on the prosecution or the investigation of case No. 1, but he may 
within a short time be assigned to the prosecution and investigation 
of case No. 2,so that there is a cross-over there. 

Commissioner Coy. No; the prosecutory function and the investi- 
gative function will be in the functional bureaus of broadcasting, 
safety, and radio service and common carriers. They will always be 
from that staff. There will be no assigning of people on the staff 
agencies of the Commission, that is the general counsel and the chief 
engineer and the chief accountant, They will not be engaged in in- 
vestigatory and prosecutory work. 

Mr. Heserron. So that again the group that you feel would give 
you assistance becomes even more limited. 

Commissioner Coy. Yes, sir. 

Mr. Hesevron. In number. 

Commissioner Coy. Yes, sir. 

Mr. Hesetton. Now by rule adopted by the Commission last year 
or the year before 

Commissioner Coy. In 1949. 

Mr. Hesevron. And by your comment this morning, you have rec- 
ognized the wisdom of keeping that divorcement clear in contested 
adversary cases. 

Commissioner Coy. We certainly have. 

Mr. Hesevron. Do you agree with Commissioner Jones with refer- 
ence to the fact that this bill would not affect you in terms of your 
rule-making powers? 

Commissioner Coy. I think that I do, although I think that there 
may be some question and some argument about it. I think that that 
could be cleared up completely with a well-written report of this com- 
mittee at the time that it reports the bill, so as to make a good 
legislative history, making sure that even though the language might 
be a little obscure on the point, there would be no intention that it got 
into the rule-making function. 

Mr. Hesevron. And on that point, assuming the committee took 
that action, you would be satisfied ? 

Commissioner Coy. I think that that would completely clear it up. 

Mr. Hesevron. I confess that, having narrowed it down, I have the 
greatest difficulty in following your agreement as to the wisdom of 
such protection against—and please understand me, and you well 
know it, I am not engaged in personalities in this kind of thing, but 
it is a matter of considerable importance for the Congress to decide, 
and, after all, I think that you will agree with me that is our respon- 
sibility to do the deciding—I do not quite follow why you think it 
is necessary and proper in the contested adversary cases, and that you 
think it is highly dangerous when you get into the other class of 
cases. Are not the stakes approximately the same, and is not the 
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public interest, convenience, and nec essity alw ays a protection agi iinst 
the sort of thing that you described to us last Friday and this morning? 
I would like your own point of view. In other words, I can under- 
stand anybody being a little concerned about having, I do not mean 
powers necessarily, but having certain routine that they are work- 
ing under disturbed, but I do not see what logic there is in saying this 
is excellent for contested adversary proceedings but it is very danger- 
ous if you move it over into the other. 

Commissioner Coy. Into the rule-making field. 

Mr. Hesevron. Il thought that we had eliminated that. 

Commissioner Coy. Into what other field? I did not catch that. 

Mr. Hersevron. That is the other field that you are addressing your- 
self to. 

Commissioner Coy. No. We are in both cases talking about the 
adjudicatory proceedings. We are saying that we are in agreement 
that the prosecutory and the investigatory personnel be separated 
from the Commission in this decision-making process. The other 
problem, on which there is a difference of opinion here between Com- 
missioner Jones and the rest of the Commission, is this question of the 
complete separation of the Commission from its staff, which as we 
have narrowed it down here would be the chief engineer, general coun- 
sel, chief accountant, and the office of formal hearing assistants. It 
applies to the adjudicatory proceedings, and to that group of people, 
and that group represents the difference of opinion here between Com- 
missioner Jones and the Commission as to the separation problem. 

Mr. Heseiron. Perhaps I could put it this way: What harm could 
you see could be done in having that portion of the proceedings which 
are not now a matter of public ‘record made a matter of public record ? 

Commissioner Coy. Delay; lack of necessity. Adequate protection 
is given the litigants under the procedures we have now adopted. 
Their rights of appeal to the courts under arbitrary decisions of the 
Commission ane the reasons that I would give you, because there is 
no reason in the world to make a matter of public record the dis- 
cussions we might have with the members of our staff on the evidence 
of record in the proceeding, and the views that the counsel took in 
arguing before us, or exceptions filed before us. 

Mr. Hesevron. Now the reasons you have given—let me go back- 
ward on that, the protection given to the litigants, that confidence does 
not extend to the litigants themselves, as I understand it. They are in 
favor of it. 

Commissioner Coy. I have not read the transcript up here. I do 
not know. I was not sure what Mr. Brown thought after he testified 
the other day on this matter, under your examination. 

Mr. Hesevron. If that is so, if the industry is in favor of it? 

Commissioner Coy. I do not believe the industry is in complete 
accord with these provisions of S. 658, on this point. 

Mr. Hesevron. All of the testimony we have had in the past indi- 
cated that they are. 

Commissioner Coy. Would you let me correct you for just one mo- 
ment? I think that you will recall Mr. Jamison, who eame up here dast 
week ; he agreed w ith us on this point. 

Mr. Hesevron. I think that he did on that one. 

Commissioner Coy. He is an ex-president, and was then president of 
the Communications Bar Association. 
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Mr. Hesevron. He, like many members of the committee, unfor- 
tunately are burdened with being lawyers; that may not represent the 
industry. 

Commissioner Coy. I recall that he had, and I believe 
know whether there were any others. 

Mr. Hesevron. The second point is that the necessity is a matter 
of judgment, and the last point, on delay, how much delay would you 
think would be involved if this became law, in any given case? 

Commissioner Coy. I could not be sure, because so many factors 
would get into that, and it would be very unfair if I said all of the de- 
lay that occurred at the Commission from now on was on that factor, 
and you would know that that was not true. 

Mr. Hesevron. One final question. That testimony of Mr. Brown 
left some of us quite confused. Do you feel that there is a necessity 
of strengthening the law as far as the rebroadcast provisions are con- 
cerned over and above the contractual set-up between the networks 
and the sponsors ¢ 

Commissioner Coy. Mr. Heselton, I am afraid that I cannot answer 
that question here without further thought about it. 

The CHairrman. The hour of 12 has arrived, and apparently we 
cannot finish the examination of Mr. Coy, so we will have to go over 
to the next meeting, when we can meet on this subject, which the clerk 
tells me is the 24th of April. Can you be here, Mr. Coy? 

Commissioner Coy. I will be here at 10 o’clock that morning. 

Mr. Worvertron. I understand that Mr. Coy will be present for 
further examination on the 24th of April. I have several questions 
that I want to ask him. 

The Cuarrman. All right. We will recess until that time. 

(Thereupon the committee recessed, to reconvene Tuesday, April 
24, 1951, at 10 a. m.) 
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TUESDAY, APRIL 24, 1951 


House or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FoREIGN CoMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 1334, 
House Office Building, Hon. Robert Crosser, chairman of the com- 
mittee, presiding. 

The CHtarrman. The committee will be in order. 

Will you proceed Mr. Coy? 


STATEMENT OF HON. WAYNE COY, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION, WASHINGTON, D. C.—Resumed 


Commissioner Coy. My understanding was I was returning for 
questions by Mr. Wolverton. 

The Carman. You had finished your statement ? 

Commissioner Coy. I had finished my statement, and we had had 
questions by many of the members here; and as I recall, at the ad- 
journment of the meeting Congressman Wolverton said he would 
have some questions, and you wanted to adjourn near 12 o’clock be- 
cause of Congress meeting that day. 

Mr. Woxverton. Mr. Chairman, I do not recollect just at this 
moment. what I had-mtended to ask. So, for the time being I will 
not ask any questions, but, will await future developments in the 
testimony. 

Mr. Do.utver. I have some questions in mind while Mr. Wolverton 
is gathering his thoughts together, and may I question the witness? 

Commissioner Coy. Mr. Chairman, if Mr. Dolliver would excuse 
me, I would like to make a suggestion, because it affords me an oppor- 
tunity to do something that I wondered how I might do. I would 
rather like, if the committee would permit, to spend a few minutes 
reading a statement which I have, which rather reviews the problem 
here about which we have been having difficulties, and I have found 
some new arguments to support myself. 

The CHarrman. Certainly there is no one more important than 
the Chairman of the Commission in this matter, and probably, I 
think, we ought to accede to the gentleman’s request. 

How long will it take you? 

Commissioner Coy. It will take me about 18 to 20 minutes. 

The CuatrrMan. Go ahead. 

Commissioner Cor. I should like to take this opportunity to dis- 
cuss further with the committee those sections of the McFarland 
bill which relate to the separation of the Commission from its staff 
in adjudicatory cases. 
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168 AMENDING COMMUNICATIONS ACT, 1934 


Mr. Worvertron. Will you send me a copy of the statement? 

Commissioner Coy. I haven’t any copy except the one, and I am 
very sorry. This is the only copy I have. 

Initially, I believe it would be helpful to define the areas of agree- 
ment and disagreement that exist between the majority of the Com- 
mission and Commissioner Jones on this important subject. 

I should like to emphasize that the area of disagreement with re- 
spect to the question of separation, though significant, is a very nar- 
row one. We are all in complete accord with the principle that the 
Commission should not, in adjudicatory cases, consult with or receive 
advice from any of its employees who are engaged at any time, di- 
rectly or indirectly, in prosecutory or investigatory work. The rules 
of the Commission already forbid such consultation, and we firmly 
believe that the principle underlying them is a sound one and should 
be strictly adhered to. 

Moreover, as I understand it, all the Commissioners, including 
Commissioner Jones, are agreed that it is both necessary and proper 
that the Commission should have access to some expert advice in 
the performance of its adjudicatory functions. The only point of 
disagreement that exists is what the source of that expert assistance 
shall be. 

S. 658 and Commissioner Jones would apparently restrict each mem- 
ber of the Commission to consulting with and receiving advice from 
his or her own individual professional assistant. The majority of the 
Commission takes the position that, while the professional assistant for 
each Commissioner can perform a useful function, the Commission 
also should have available for consultation a group of expert assistants 
appointed by and responsible to the entire Commission and available to 
the entire Commission for consultation and advice. 

[ repeat again that this group of experts which the majority pro- 
posed should be available to it, would have no connection with or 
control over the functional bureaus of the Commission which will be 
tharged with the duties of investigation and prosecution of adjudi- 
catory cases. 

We believe that the basic reasons underlying the establishment of 
independent regulatory commissions necessitate making available to 
such commissions the best expert advice that can be provided in order 
that they may properly fulfill their function in deciding the complex 
questions with which they are confronted. For such commissions 
must not only decide the rights of the private parties who appear before 
them; they must also ts ake full cognizance and give full protection to 
the public interest. The members of this commission are not and 

cannot be experts in all of the various technical fields in which they 
are called upon to make decisions. It is easy to say that these Com- 
missioners, even though they are not expe rts, can properly decide all 
of the cases which come before them without expert advice, so long as 
all of the facts are available to them. We believe that that is a gross 
oversimplification of the problem. 

I think in discussing this matter, it would be helpful for me to go 
over exactly what hs appens when an examiner issues his initial decision. 
Under the Commission’s rules, exceptions may be filed to the initial 
decision within a 20-day period after it is released. But even if no 
exceptions are filed by any of the outside parties, or by the chief of the 
functional bureau within that period of time, the Commission may on 
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its own initiative, within 20 days of the last date for filing exceptions, 
direct that an initial decision shall not become final and that it shall 
be reviewed, further reviewed, or considered by the Commission. 

In view of our primary responsibility for insuring that licenses are 
granted only where the public interest will be served thereby, we 
believe it is our duty to review all cases, even where no exceptions have 
been filed. And it has been our invariable practice in cases where no 
exceptions have been filed to have the Office of Formal Hearing 
Assistants examine the initial decision and the transcript of the hear 
ing record if necessary, in order to insure both that the decision is 
in accordance with the law and based on substantial evidence, and 
that the policy determinations made therein are in the public interest 
and are consistent with other Commission’s decisions and court 
decisions. 

Where this proves to be the case, we normally will adopt an initial 
decision as the decision of the Commission. If it is not, we will modify 
it or reverse it as conditions warrant. But in a large majority of the 
cases there will be exceptions filed by either one or more of the parties 
to the proceeding, or by the head of the functional bureaus of the 
Commission, and our rules also provide that along with such exceptions 
the parties may file briefs in support of their exceptions. 

These exceptions in many cases prove to be exceedingly numerous, 
amounting to as many as 50 or more separate exceptions to a single 
decision, and they may also raise substantial questions, either of law, 
engineering, or accounting. When such exceptions are filed, the op- 
posing parties have an opportunity, which they normally take advan- 
tage of, to file answering briefs. In all cases where there is also a 
request by any of the parties, they are entitled to and do receive oral 
argument before the Commission on these exceptions and briefs. 

Therefore, when the Commission comes to decide the case after 
oral argument, it is faced not only with the general determination as to 
whether the decision of the examiner was, as a policy matter, correct 
or incorrect, but also with the determination of the validity of the 
numerous specific exceptions which have been taken to that decision. 
And, as you gentlemen are aware, we are required by the Adminis- 
trative Procedure Act to rule specifically on each of those exceptions. 

Some of these exceptions raise highly involved and technical en- 
gineering and accounting questions. Others may involve substantial 
legal questions, many of first impression. 

In a large number of cases the Commission’s work does not end with 
the adoption of the final decision. For, under the Communications 
Act and the Commission’s rules, the parties may petition for rehear- 
ing of the Commission’s action, and in so doing may and often do raise 
for the first time substantial new questions. That is particularly true 
where the Commission, in its final decision, has reached a cone lusion 
contrary to that reached by the examiner in his initial decision, 

There are numerous types of other legal and engineering motions 
and petitions which the Commission may be called upon to decide 
after a case has been heard. 

I do not want to suggest that it would be impossible for the Com- 
mission to properly dicharge its functions if, in such cases, it were 
restricted to consulting with persons appointed by the individual 
Commissioner and attached directly to his own staff. It would be 
possible. But I think it can be agreed that it would not be possible 
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unless the staff with which each Commissioner could consult were 
substantially larger than the one professional assistant which is con- 
templated by this bill. I am not prepared to say at this time how 
many assistants each Commissioner would need to carry out his duties 
adequately under this concept, but I am sure that each Commissioner 
would find it necessary to have engineering and accounting advisers 
in addition to whatever number of legal assistants he might require. 

In this connection, it might be pointed out that at the National 
Labor Relations Board, where there is a similar restriction on the 
Board as a whole, hiring attorneys to review records or examiners’ 
decisions, it has been found necessary for each of the five members of 
that Board to employ approximately 18 legal assistants. Whether so 
large a staff would be required by each of our seven Commissioners, 
I do not know. Perhaps some of this workload could be performed 
by the review staff which would be established by section 5 (b) 
of this bill. 

Frankly, we cannot tell from an examination of the bill and the 
Senate’s comments, just exactly what the permitted scope of this review 
staff would be. Thus, section 5 (b) of the act states that: 

The Commission shall establish a staff, directly responsible to it, 
whose duty shall be to prepare such drafts of Commission decisions, orders, and 
other memoranda as the Commission, in the exercise of its quasi judicial duties, 
may from time to time direct. 

And section 17 (c) of the bill states that this review staff may be 
employed for the purpose of reviewing transcripts or preparing inter- 
mediate reports of final decisions, but the sentence directly following 
this in section 17 (c) states that, and I quote: 

No intermediate report shall be reviewed * * * by any person other than 
a member of the Commission or his legal assistant— 


Oo” aK 


which would apparently exclude the review staff. 

What, then, is supposed to be the scope of this review staff’s duties’ 
I suspect that the language of section 17 which authorizes the review 
staff to be utilized for the purpose of reviewing transcripts or pre- 
paring intermediate reports of final decisions intended to say that the 
review staff could be used to review transcripts of the hearing record 
or to prepare drafts of final decisions. That would make it consistent 
with section 5, which also authorized the Commission to use the review 
staff to draft Commission decisions and orders. But the prohibition 
against the review staff being used for purposes of reviewing inter- 
mediate reports, by which I assume is meant the initial decision of the 
examiners, throws into doubt the entire meaning of the two sections. 

This doubt is further complicated by the Senate report on the bill, 
which states, and I read from the report : 

In providing for the establishment of a special review unit, the committee 
does not intend it to act as a panel designed to screen or modify examiners’ pro- 
posed decisions before they reach the Commission. On the contrary, the prin- 
cipal function of the review unit is to digest and analyze proposed decisions or 
rules and regulations for the Commission, to save individual Commissioners’ 
time and expedite their handling of cases in the rule-making process. Such 
review board does not have and is not intended to have any authority to revise, 
modify, amend, or alter any proposed decision by an examiner, nor to recommend 
to the Commission changes in such decisions. It is expected to act as a clearing- 
house to make certain that both the law and the fact have been correctly applied, 
and to digest, analyze, and note the scope and purport of the proposed decision 
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It is clear that this language not only complicates the question of 
the extent to which the review staff would be usable. On the other 
hand, the Senate says that the principal function of the unit is to 
act as a clearinghouse to make certain that both law and fact have 
been correctly applied, and to digest, analyze, and note the scope and 
purport of the proposed decision; but, on the other hand, the report 
states that the review section has no authority to recommend to the 
Commission changes in the hearing examiner’s decision, and, while 
it is not expressly so stated, it is indicated that such a review board 
would also not be available for advising or consulting with the Com- 
mission with respect to the policy questions raised by particular cases. 

It is thus not clear exactly how far the review staff could be called 
upon. It is clear, however, that to some undefined extent, at least, the 
Commission’s ability to make use of or consult with such personnel 
would be limited. 

I gather this is also Commissioner Jones’ view, and that he would 
yretty much confine any so-called review staff responsible to the 
Cnaliatiiesieis as a whole, to the function of digesting initial decisions 
and pertinent parts of the transcript of record, and to analyzing but 
not commenting upon the various exceptions and oppositions to ex- 
ceptions which may have been filed by the contesting parties. 

Of course, a review staff, even so limited, would relieve the Commis- 
sioners and their administrative assistants of some of their workload. 
I think it is clear, however, that if the Commission is to function as 
an expert body, it is going to need advice as to the resolution of these 
problems, and that in order to get such advice, each Commissioner 
would have to hire a substantial staff. 

It is clear that to the extent that the Commissioners are authorized 
to consult with the professional assistants, a consultation which pre- 
sumably would be off the record and ex parte and not subsequently re- 
duced to writing, that the entire argument that it is necessary to 
prevent any such consultation to avoid prejudice in the decision of 
cases on the basis of considerations to which all of the parties have 
not had a chance to fully direct themselves, breaks down. But this, 
as I understand it, is the sole objection raised by Commissioner Jones, 
or anyone else, to allowing the Commission as a whole to consult with 
members of its staff who are not engaged in the prosecutory or investi- 
gatory functions of the Commission. 

There is no magic that I know of that makes such ex parte consul- 
tation proper when it involves a group of personal professional 
assistants, and improper when it involves a group of people responsible 
to the Commission as a whole. If anything, the public is better pro- 
tected from possible improper influence where the persons consulted 
by the Commission are consulted in Commission meeting where all 
ofthe Commissioners are present, including those with divergent view- 
points. 

Thus, I think this whole issue on this matter boils down to the sim- 
ple question: Should the Commission be authorized to consult with 
any personnel, whether they be professional assistants to the indi- 
vidual Commissioners or a common review staff not engaged in prose- 
cutory or investigatory activities, or should they be prohibited from 
consulting with and receiving the advice and recommendations of 
anyone but their fellow Commissioners? 
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But, if this is the only real question, as I believe it is, then we are 
in agreement that the price of nonconsulation, which is the lack of 
all expertise and specialized ability as well as of all assistants that 
are performing the manifold tasks which the Commission is required 
to perform, is too high. 

I want to make it clear that I am in agrement with Commissioner 
Jones that there are some things that an individual assistant to a Com- 
missioner can do for that Commissioner that cannot be done as easily 
by a staff employed by and responsible to the Commission as a whole. 
I agree that personal assistants should be available to consult with 
the individual Commissioners as they see fit. But you should not re 
strict the Commissioners to consultation with members of their in- 
dividual staffs alone, because the only result of such‘an action will, 
it seems to me, be a useless duplication of time and effort, and a need 
for a great increase in the number of people who will have to be hired 
to perform jobs, as has been the case in the National Labor Relations 
Board. 

The waste is well illustrated by the status of the general counsel, 
the chief engineer, the chief accountant, and the so-called review staff 
proposed by this bill. The prosecutory and investigatory activities of 
the Commission would not be under such officers, but under the heads 
of the functional bureaus. But, while one might think that these top 
staff officials and the review staff have thus been isolated from the 
prosecutory and investigatory activities of the Commission for the 
very purpose of being available to consult and advise the Commission- 
ers without any suspicion of prejudice or influence, the bill would ap- 
parently do just the opposite. 

I would hke to refer here to the Attorney General’s Manual on the 
Administrative Procedure Act, at page 57. This is a document issued 
in 1947. I will read very briefly from it: 

For example, if the agency’s general counsel or chief accountant engages in 
the performance of investigative or prosecuting functions in a case, he becomes 
unaVailable to the agency for consultation on the decision of that or a factually 
related case. Of course, he could always present his views as witness or counsel 
in the public proceedings, including the filing of briefs. 

Assuming that an ageney will, in many cases, wish to consult with certain of 
its staff members, it may proceed in one of two ways. It may in a particular 
case consult with staff members who in fact have not performed investigative 
or prosecuting functions in that or a factually related case. In the alternative, 
the agency may find it feasible so to organize its staff assignments that the 
staff members whom it most frequently desires to consult will be free of all 
investigative and prosecuting functions. 

Gentlemen, that is what the Commission wishes to do in this matter. 
That is the purpose, as we see it, of the functional reorganization of 
the Commission: to make these people available to the Commission 
for consultation. 

In other words, the bill takes the top staff experts of the Commis- 
sion, cuts them off from the functional bureaus, cuts them off from 
the review staff, and then denies the Commission the right to consult 
with them. That is not my idea of efficient administration, nor do I 
believe it is consistent with the philosophy underlying the purpose for 
which expert independent regulatory commissions were established. 

Now, I have here, and to conclude with, the report of the Commis- 
sion on Organization of the Executive Branch of the Government, the 
Commission headed up by ex-President Hoover, and I want to quote 


a paragraph from page 12. 
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Mr. Dotutver. This is a task force report ? 

Commissioner Coy. It is, Mr. Dolliver. Thank you for making the 
correction. It is a task force report, issued in January of 1949. 

In large measure, the expertness of the Commissions resides mainly in the 
staff rather than the Commissioners. In the Federal Power Commission, for 
example, no Commissioner is a hydroelectric engineer; these experts are on 
the staff. Even Commissioners who have relevant professiona. training, such as 
in accounting or law, can seldom achieve the same detailed expertness as the 
most specialized members of the staff, who have devoted more time and energy 
to a narrower group of problems. 

And again on page 22: 

There can be no doubt that the main source of expertness in a commission 
must lie in its staff. The work of most of these agencies requires the collabora- 
tion of many technical skills, such as engineering, accounting, and law, At most, 
a commissioner can be expected to be proficient in only one of these disciplines 
and many do not have such training at all. 

That is me. 

As a whole, the Commission must rely for expert help and advice on its staff 
technicians. 

And again on page 53, this is the conclusion of the task force: 

But our conclusion is that the functional structure 
that is the type proposed here— 
is better suited, on balance, for the needs of these commissions. 

Gentlemen, I have no shame in saying here that I eS as a person 
and as Chairman of the Commission and a member of it, upon the 
expertise of the staff of the Federal Communications C ommiission. 
I do not rely exclusively upon them. Iam persuaded by the evidence 
in the proceedings, the exe eptions taken to the deci ision, the answers 
to those exceptions, the argument before the Commission ; and, t: iking 
it all in balance, I am able to arrive at my decision without having 
any one of those influence me unduly. But I do want you to know 
that I think it quite important, and I do rely, in questions of what the 
evidence is in a proceeding of an engineering character, upon the 
expertise of our chief engineer or his ‘aides in the Commission, and 
in the particular field or in pital oni problems or legal problems in 
the same way. 

Thank you very much, Mr. Chairman. 

Mr. Worvertron. The statement that you have just made raises a 
thought in my mind as to what are the relative values that you attach 
to the experts on your staff, and the testimony, and your own judg- 
ment? You say that you depend upon the experts on your staff, and 
then you say that you do listen to the evidence. I pany assume after 
you listen to the evidence, you talk to the experts; or do you talk to 
the experts first and then listen to the evidence 

Commissioner Coy. Seldom in these cases does the Commission 
hear the evidence. The evidence is available to us in a transcript of a 
proceeding held before the examiner. There is no answer as to what 
weight you give, and I think you have to look at it like this, if I may 
take a couple of cases to iliustrate: Let us assume that you have an 
engineering problem at issue between two contending parties, and 
then let us assume that they both come into the hearing and they 
testify on the engineering facts exactly alike, and there is no problem. 
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You have no one to consult. That does not happen in these cases, 
It will be a rare instance where a matter goes to issue on an engineer 
ing problem of that kind and the contending parties come in and agree 
upon the technical testimony. There are very apt to be wide differ 
ences of opinion as to the degree of interference and the coverage of 
the two stations. There may be real questions as to the basis on which 
one witness testified and the basis on which another witness testified. 
There may be a real question as to whether either of them took the 
measurements in accordance with the rules of the Commission. 

In the cases of that kind of disagreement, I must turn to the expert 
of the Commission to advise me on whether or not the measurements 
on which the testimony of the two contending parties was based, were 
made in accordance with the Commission’s standards; and, if only 
one of them was, which one of them was; and what their views of 
the coverage are in the light of the testimony of the record. 

Mr. Worverton. Well, the question that I asked, I would not want 
to be taken as a reflection of any personal viewpoint that I have, 
either one way or the other. Iam merely endeavoring to ascertain the 
manner in which a decision is arrived at. 

Now, I am more familiar, of course, with the judicial process in 
our courts and I am aware of the fact that a court who sits and decides 
a question has no experts whatsoever on the side to advise him what 
he should do or what value he should give to the testimony that has 
been placed before him. He must necessarily make up his mind on 
the basis of the testimony that is before him. So that when ‘you bring 
in so plainly and evidently your reliance upon the experts that are in 
your organization that naturally leads me to inquire to what extent 
does their judgment prevail over yours and how do you consider your- 
self any different than a judge in a judicial proceeding ? 

Commissioner Coy. Well you have asked me two questions and I 
will answer you in that way. 

The first one is as to whether or not their judgment prevails over 
mine. I hope I have made it quite clear to this committee that I 
exercise my own independent judgment without regard to any man’s 
views, whether he is a member of the staff of the Commission, a Mem- 
ber of the Congress of the United States, any of the contending parties 
before me, or anyone else. Iam the master of my own—— 

Mr. Wotverton. I appreciate that is your intention. 

Commissioner Coy. It is not a question of intention, if I may say 
sO, sir; it is a question of fact. I speak my own mind and my own 
conscience at all times. 

Mr. Wotverton. I appreciate the fact that that is a matter of your 
own conscience, but what I am trying to get at is what relative part, 
or what is the part that each takes in the formulation of your judg- 
ment ¢ 

Now, these experts that you talk to and get their opinions, their 
expressions of opinion do not in any way come to the attention of 
the contending parties; do they ? 

Commissioner Coy. No. But the reaction which I as a member 
of the Commission, and other members of the Commission have to 
it, in the decisions of the Commission, we make findings of fact and 
conclusions in those cases based upon the evidence of record as we 
see it and as we interpret it, so that the parties are not without knowl- 
edge of the factors which entered into it. 
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May I explain, Mr. Wolverton, again here, suppose that in the 
case of this engineering problem that I gave you, with two contending 
parties there, the standards of the Commission set out the way in 
which measurements shall be taken to determine interference between 
stations. Those measurements really have to be taken by engineers 
on behalf of the stations. So that the question of whether or not the 
measurements were taken in accordance with the Commission’s rules 
and regulations is one which I cannot answer as a member of the 
Commission because I am not a professional engineer. I must rely 
upon our staff to inform me as to whether it was done in accordance 
with the Commission’s rules. Oftentimes there is evidence in the case 
as to whether or not they followed the Commission’s standards in 
making such measurements. 

Mr. Wotverton. Then the fact does remain that in making up your 
judgment, your opinion is, if not controlled, at least in a measure 
affected by the testimony that is given to you by your experts, regard- 
less of the testimony that is given before your examiner or which 
comes before you in the form of a transcript 4 

Commissioner Coy. It is not. 

Mr. Wo rverron. In other words, it is a supplemental record, so to 
speak. 

Commissioner Coy. It is not, and it is not without regard to the 
evidence of record, Mr. Wolverton. I hope I can make that clear. 
We cannot make a decision which is not based upon the evidence of 
record. We do not disregard that evidence. 

Mr. Wotverton. When the contending parties have each presented 
their case, and each has given their expert testimony, then you feel 
that you are not able to form an opinion from their expert testimony, 
but must rely upon some third party who had not testified in the case / 

Commissioner Coy. Not always. In a case you may have two con- 

tending parties, one of whom took measurements in an engineering 
yroblem exactly in accordance with the engineerig standards of the 
Psensiadaan, and our decision may be based upon the testimony of 
that particular witness because he followed the standards of the 
Commission. 

Mr. Hesevron. Will you yield at that point for one question ? 

Why, Mr. Coy, could not the general counsel, in the case you gave 
as an illustration of this conflicting testimony on the part of the 
contending parties, piace your own expert on the stand and let him 
testify in the record ¢ 

Commissioner Coy. That quite often happens. 

Mr. Hesevron. Would it always happen? 

Commissioner Coy. Well, I would hope that it could always hap- 
pen, but sometimes it is difficult for us to send out a lawyer to try the 
case and an engineer to be an expert witness in it, and we do not know 
what we are going to run into in these cases. But it could happen 
that way, and we would hope that it would happen that way in all 
of these cases. 

But still there comes a question, Mr. Heselton, as to whether or not 
all of the evidence in an engineering problem is in accordance with the 
Commission’s standards, which I believe we are entitled to ask our 
chief engineer—if the evidence in this case on a measurement of inter- 
ference is in accordance with our rules and regulations. 
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Mr. Heseiron. Just one further question on that point. If it does 
become necessary, and if you do not find it possible to have an engi- 
neer witness or expert for the Commission take the stand in the open 
hearing, why could he not be asked the questions in writing and give 
the answers in writing, and have it made part of the record? 

Commissioner Coy. I suppose you could do that if all of the parties 
were consulted and you reached an agreement that that evidence could 
be received in that way. But I still think that even if that were 
done, we are entitled to ask our chief engineer if the evidence of 
record here is in accordance with our rules and regulations covering 
the subject. 

Mr. Wotverton. Mr. Chairman, I will not prolong it, but I do 
want to make what is in my mind perfectly clear. Probably my 
questioning is based upon my own experience as an attorney in prac- 
ticing before a court of justice, sometimes before the court who makes 
the decision and other times before a jury, but the decision is made 
there on the testimony submitted in the case. 

Now, what strikes me as unusual is that fact that as a Commissioner 
you sit either as a judicial or quasi-judicial officer, and you see fit, 
after all of the testimony is in and the conflicting experts have tes- 
tified and the case is closed and the parties have no further opportu- 
nity of cross-eXamination of witnesses, then you bring into your de- 
cision a new element; namely, the experts on your staff with whom 
you consult, whose replies to your questions are not known to the 
contesting parties, and whose answers are not known, and who 
might, if they testified openly in court, be subject to examination. 

Now, instead of this private, so to speak, consultation with those 
in whom you have confidence, suppose they are made witnesses in the 
action, to give the benefit of their views, and thereby would be sub- 
ject to examination, cross-examination and rebuttal by the contesting 
parties; and then, on the basis of what you hear, you make up your 
mind. 

Would it not seem to you that such would be a more reasonable prac- 
tice and more in accord with giving each of the parties their respec- 
tive rights? 

Commissioner Coy. Mr. Wolverton, I cannot accept that as a state- 
ment to which I would subscribe at all. I cannot, for the reason that, 
under the procedures of the Commission now in effect and proposed 
in this bill, the parties in litigation before the Commission have ade- 
quate opportunity to meet all of the contentions of the Commission 
and the other parties. 

This business that we are talking about, of consultation, here, has 
nothing to do with new evidence in a case. It has only to do with the 
question of the Commission’s precedents in its other decisions in the 
fields of law, the question of interpretation of the engineering data in 
the evidence before us as to whether the evidence of a particular wit- 
ness is or is not in accordance with the rules prescribed by the Com- 
mission as to the manner in which measurements shall be taken, and 
that sort of thing. It is the kind of thing which the Commission feels 
that it is necessary to do, to consult with these people so that its de- 
cisions may reflect expert knowledge—not only the expert knowledge 
of the staff and the people interpreting it but the best judgment of 
the Commission—so that it may stand before the courts on appeal and 
not be reversible. 
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Every effort is made at that point to get a decision of the Com- 
mission that will stand up. There is no new evidence introduced, 
and, if there is any new evidence introduced by way of a finding which 
is not supported by substantial evidence of record, it is reversible. 

Mr. Priest. Would the gentleman yield for one question, and not 
with any desire, Mr. Wolverton, to inject a controversy, but it seems 
to me that perhaps the position taken by Mr. Coy and the Commission 
on this procedure is somewhat in line with the very position that we 
take on the committee. That is, we hear proponents and opponents on 
legislation, and we go into executive session frequently and call on 
our experts, our technical experts, for opinions and advice and sugges- 
tions, although none of them have appeared as a witness. 

i am just trying to clarify it in my own thinking, and it seems to 
me that that is more or less the procedure that we follow. 

Mr. Wotverron. I think that, while there may be some analogy, yet 
it does not seem to me, Mr. Priest, that the analogy is close enough 
to control in a mater of this kind. This is a legislative committee, and 
we can seek information from any source, and I do not take it that 
we are in the same position as a judge and that we are bound by the 
evidence that comes before us in formulating what we consider to be 
good legislation. 

Mr. Priest. Ll agree with you there. It was a question of procedure. 

Mr. Wotverron. The point I am making is this: It is in the nature 
of new testimony, but it is not new evidence brought into the record 
of trial. This I cannot agree with because, just as soon as you consult 
another expert who has not testified in the case, why, then you have 
new evidence, and that new evidence has not been made known to the 
contesting parties, and neither of them have had an opportunity to 
cross-examine that witness. And yet it would seem as if that particu- 
lar witness might have had a very great influence upon the decision. 

For instance, if I argued a case “before the Supreme Court, I would 
not want to feel that, after I was through, they were consulting others 
in the making up of their opinion. 1 would not want to think that 
they were not able to do it themselves. 

On the other hand, assume I was on a jury and you had a case be- 
fore that jury and presented your case, what would you think if, after 
we went out to the jury room, we would call in experts of our own? 
You would not know who they were, or even if you did know you 
would not know what they had testified to before that jury, and you 
would not know whether it was right or wrong, and yet it could un- 
doubtedly have an influence on the jury’s mind. 

I am just wondering where you can draw the line with an organiza- 
tion that is quasi judie ‘ial in character, of taking testimony unknown 
to the parties to re action. 

Commissioner Coy. Mr. Chariman, I have tried to make it clear 
that we are not taking testimony outside of the hearing record in the 
case. I tried to make it clear that we must make our decisions based 
upon the evidence that was in the transcript of the hearing before 
the examiner. 

Mr. Wotverton. Pardon me. After you have listened to the ex- 
perts. do you bring to the attention of the contesting parties what 
they have said to you by way of agreement or disagreement with the 
testimony that has been presented, so that they can reply to it? 
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Commissioner Coy. If I may, to continue with my answer to your 
previous statement 

Mr. Worverron. I do not want to shut you off, but I do want you 
to answer what is in my mind, and I think that you are intelligent 
enough to know what is in my mind. 

Commissioner Coy. If I seem to forget it, I would appreciate your 
reminding me, but I would like to continue 

Mr. Wotverton. I will remind you if necessary. 

Commissioner Coy. I would like to continue answering the state- 
ment that you have just made and then get to the problem. 

I think that the statement you have made has served more to help 
me, perhaps, answer you than anything that has happened in the 
colloquy that has occurred here between us. 

I think it becomes clear that the function which is being performed 
here in terms of the Commission’s consultation with its staff is one 
of evaluation of the testimony before us in the light of the witnesses’ 
statements and in the light of the Commission’s rulés and regulations 
covering the subject, and that it is a function which is peculiar to 
administrative law agencies, regulatory agencies such as the Federal 
Communications Commission. JT think that there is evidence to sup- 
port that, if I may say so, in the act of Congress which limits the 
scope of the judicial review of cases of this kind. There is no such 
function given to the court, in these matters before the Communica- 
tions Commission, as of evaluating the technical evidence before the 
Commission. I think the Commission’s function is to evaluate that 
and to use all of the people on its staff who have not participated as 
a witness or as a trial attorney or as an investigator in these adjudica- 
tory proceedings, in order that the Commission’s actions may be in 
the public interest. 

There is an additional factor of difference here between the court 
and an administrative agency of this kind, and that is that there is 
no burden put upon the court by law to decide matters in the public 
interest. They decide the rights of the contending parties before 
them, and they have no burden, as we have, of the public-interest 
responsibility. 

Mr. Worverton. Right at that point, for that reason I think that 
you owe a greater obligation to the public interest to let all pertinent 
facts be known. 

Commissioner Coy. All of the pertinent facts are known, and they 
are all in the record, and when we have finished with our evaluation 
of it we write down the findings of fact as we see them and the con- 
clusions based upon them, and if there is reversible error there the 
parties can go to court to protect themselves against any unwarranted 
act of the Commission. 

Mr. Wotverton. In other words, you are of the opinion that, if 
an issue is before the Supreme Court where the record showed a 
diversity of testimony, that the Court, if it followed the practice that 
is pursued in your Commission, would have the right in its chambers 
to call in experts and get their opinion as to the testimony that appears 
in the record and to evaluate the testimony as you have stated it? 

Commissioner Coy. I think the Court does utilize its personal 
assistants to give them aid in evaluating it. 

Mr. Wotverton. I am not talking about special assistants. 
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Commissioner Coy. They are not an administrative agency, and I 
do not believe that they would. 

Mr. Wotverton. But they are working in the public interest; and 
they are passing upon your judgment in the public interest; and 
would you think that that would be an improper practice for the 
members of the Supreme Court, in a case of disagreement in the record 
between experts, that they should not have the same right then that 
you have to call in their own experts and ask what they think about 
it, to evaluate it, using the term that you have used ¢ 

Commissioner Coy. Mr. Wolverton, I think it would be very proper 
for them to do it if the Congress had given them the authority to hire, 
and appropriated the funds for them to hire, such experts. I cer- 
tainly do. 

Mr. Wotverton. Assuming that it is a difference of statutory au- 
thority, then, that you raise, do you think that the Supreme Court, in 
seeking to do justice between parties, should have that power the 
same as you have; or-should you be put onthe same basis.as a quasi- 
judicial body, or depending upon the evidence ? 

Commissioner Coy. No; because, in the cases involving the tech- 
nical problems that are given to a regulatory agency by the Congress 
to administer, the scope of the judicial review is such that they would 
not have to go into such problems, and I do not think it would be nec- 
essary to give the Court, because of the limited scope of review that 
you have given them in these cases, a staff of technical assistants. 

Mr. Wotverton. Mr. Chairman, I yield to my friend from Florida, 
Mr. Rogers, with this closing thought: There is nothing, in my judg- 
ment, in the law that contemplates any such procedure as you have 
indicated. Now, as to that you and I may disagree, but that is my 
candid, frank opinion. 

Mr. Rogers. Mr. Coy, my understanding of the statements made by 
you is that you do not go outside of the record in the consultation of 
your experts; is that right ? 

Commissioner Coy. We do not consider any evidence that is not in 
the record ; you are quite right, sir. 

Mr. Rogers. The only thing that you consult with them for is to 
arrive at a just conclusion as to the interpretation of the evidence that 
has been delivered at your hearing? 

Commissioner Coy. That is correct. 

Mr. Rocers. And it is not new evidence at all? 

Commissioner Coy. Not a bit. 

Mr. Rocers. You are not taking his judgment, but it is just a matter 
of your taking all the information that he can give you to enable you 
to arrive at a just and right conclusion ¢ 

Commissioner Coy. Because we think that that is what Congress 
said should be done in these cases; yes, sir. 

Mr. Rogers. And you think it is your duty to get all of the evidence 
and then to get the right interpretation of it before passing upon it? 

Commissioner Coy. Yes. 

Mr. Bennett. Mr. Coy, while it may be true, and I do not doubt that 
it is, that the experts whom you consult with and rely upon furnish no 
new evidence, it strikes me that this is true, though, that, after the case 
has been heard and submitted and you call in an attorney or an 
engineer or some other expert, he places, or he might, let us say, place 
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an interpretation upon testimony given in the record that was entirely 
new and novel and that had not been discussed either in the briefs or in 
the arguments of counsel on both sides. 

Now, I am assuming that one of the experts may place interpreta- 
tions on the testimony and make an argument that could be rebutted 
very easily by one of the contesting parties, by the applicant, let us say. 
The fact is that in such circumstances, if that situation arose, the ap- 
plicant or his attorney would not have the right, not knowing of this 
new argument and not knowing of this novel argument, let us say, 
that was raised, and would have no opportunity to refute it, and yet 
he might be able to do so very easily. 

Commissioner Coy. Mr. Bennett, that is equivalent to saying that 
the Commission has no right to make a final decision in these cases 
based upon any case at law unless that case has been referred to in the 
exceptions, replies to exceptions, and oral argument, and I do not 
believe that that is true. I think that we might refer to a case that 
had never been mentioned in the thing. We are required to state our 
conclusions; and, if it is based upon that and it is erraneously based 
upon that, it is appealable and it can be reversed. 

May I make one more statement here? This colloquy is rather 
interesting, and I go back to a point that I made in my earlier state- 
ment. If it is improper to consult with the chief engineer of the Com- 
mission if such consultation isn’t on the record, how in the world can 
we support giving personal assistants in the numbers from 1 to 18, 
as in the case of the National Labor Relations Board, with whom you 
would consult, and presumably in the same manner in which I say I 
would consult with the chief engineer or the general counsel? Gentle- 
men, it just doesn’t add up, to me. There is no sanctity about the 
privilege that is accorded to a man consulting with his personal assist- 
ant as against 

Mr. Hare. What is that again? 

Commissioner Coy. About a man consulting with his personal assist- 
ants on a case, as some of you gentlemen would say, off the record, 
and not permitting the Commission to consult with its staff when it 
would be consulting with them before the entire Commission. 

Mr. Bennerr. The Veterans’ Administration follows a practice 
which is something like this: Where a veteran brings in his own pri- 
vate doctors to give testimony or present testimony on the nature of 
his disability, the VA has what they call a Chief Medical Director, 
and if the Chief Medical Director Sennen with the opinion of the 
private physician of the veteran, the Veterans’ Administration accepts 
the opinion of the Chief Medical Director as against the evidence of 
the private doctors, no matter how wrong the Chief Medical Director 
may be. 

Now, I am just wondering, do you follow any such policy as that? 
Suppose that you have a case where several private engineers have 
given expert testimony in a matter that is in direct conflict with the 
opinion or the testimony of your chief engineer. Do you take the 
opinion of the chief engineer and throw out the other testimony ¢ 

Commissioner Coy. Not necessarily. Quite often the Commission 
decides cases against the advice of the chief engineer, and sometimes 
against the evidence of the engineer in cases. Either way it may 
happen. We have had engineering witnesses of the Commission in 
cases and we have decided cases contrary to their testimony; and in 
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other cases where we were considering the testimony, which may or 
may not have involved one of our own engineers testifying, and which 
certainly involved the testimony of the engineers for the parties, in 
consultation with the engineers on the staff of the chief engineer who 
have not been engaged in the prosecution of the matter, we have de- 
cided against their advice and in favor of the testimony of the parties. 

Mr. Bennett. In a case where your chief engineer testifies on the 
record, would you feel at liberty to call the chief engineer in afterward ¢ 

Commissioner Coy. Yes; because the engineer who would testify 
in the case would be a man from a functional bureau and not from 
the staff of our chief engineer. He would be separated from the func- 
tional bureau so as to be available for advice and consultation with 
the Commission. 

Mr. Bennerr. You would not call the same man ? 

Commissioner Coy. No. We are agreed that the people who are 
involved in these proceedings should not be consulted in any way. 
We would not ask a man to interpret his own testimony to us. 

Mr. Douutver. Mr. Chairman; first of all, let me say, Mr. Coy, that 
I sympathize with you. This is a very terrific dilemma with which 
you, as Chairman of this Commission, and this committee are con- 
fronted. 

By way of preliminary thought—how many radio stations and 
television stations, approximately, are now in operation in the con- 
fines of the United States / 

Commissioner Coy. Almost 3,000 radio stations and 107 television 
stations, and I am talking only of broadcasting. 

Mr. Douuiver. That is right. 

Now, in addition to that, you have jurisdiction over many other 
segments of communications. However, limiting ourselves to broad- 
casting for the moment, about how many employees or how many 
persons are involved in those operations / 

Commissioner Coy. In dealing with the broadcast division ? 

Mr. Douutver. Yes. It is many thousands, anyway, is it not? 

Commissioner Coy. Oh, no. Can I take a good guess at it and then 
correct the figure ¢ 

Mr. Douuiver. I am trying to get a background for my question. 

Commissioner Coy. The broadcast people probably do not number 
to exceed 120. 

Mr. Douutver. Those are the people that have directly to do with 
the operations? 

Commissioner Coy. With the handling of broadcast applications, 
and the hearings that are involved in it, and there are probably around 
120 people. 

Mr. Douuiver. That is in your Commission, is that right? 

Commissioner Coy. I am consulting with Commissioner Hyde. 

Certainly it is under 200. 

Mr. Dotuiver. That you have directly involved in that ? 

Commissioner Coy. Yes. 

Mr. Douttver. Now, in the broadcasting industry, there are how 
many persons involved? Probably a good many thousands there, are 
there not ? 

Commissioner Coy. There certainly are. 

Mr. Do.uiver. That is what I had in mind when I asked the pre- 
vious question. 
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Commissioner Coy. I get my exercise jumping at conclusions. 

Mr. Do.urver. And, of course, there are many, many millions of 
dollars invested in this industry. 

Commissioner Coy. There certainly are. 

Mr. Dotttver. It is big. It is one of the major industries in the 
country today. 

Commissioner Coy. And it is getting bigger. 

Mr. Dotitver. Not only from the standpoint of broadcasting, but 
also with respect to manufacturing, advertising, news and publicity, 
and all of the ramifications of the radio and television industry. 

Commissioner Coy. It is one of the top 10 industries. 

Mr. Dotiiver. Which illustrates, of course, the great importance of 
the position of the Commission and the responsibility of the Congress. 
It is not a small matter that we are dealing with here; it is of first- 

rate importance. And I would like to say Tight at that point that I 
am thoroughly aware of the fact that there could be no tadlio or broad- 
casting industry were it not for the fact that we had a Federal Com- 
munications Commission. If we did not have some regulatory body, 
the industry would fall to pieces and it simply could not operate with- 
out some regulation. 

Now, that points up the proposition which I next want to make to 
you: Does it not, therefore, became of the utmost importance that 
your Commission command the respect and confidence of the indus- 
try and the public? 

Commissioner Coy. Yes, sir. 

Mr. Dotuiver. I would like to follow that with this question: The 
fact is, Mr, Coy, and I think you and the other members of the Com- 
mission are aware of this, that the Commission has been under very 
severe attack for the very practices which has been the subject of the 
colloquy between you and Mr. Bennett and between you and Mr. Wol- 
verton, the practice of consulting with experts of the Commission after 
the case is closed and the parties involved having no opportunity or 
right to question them. 

Now, if you do not know that, certainly the members of this coun- 
mittee know it, and that is the very grave issue with which this com- 
mittee is confronted. What comment have you on that? 

Commissioner Coy. I have this comment, Mr. Dolliver, that I am 
aware of those criticisms. Many of the people who are making them 
now would have you believe that the Commission has done nothing 
about it. Some of them I don’t believe know that the Commission has 
done anything about it, from the way they have testified before this 
committee and others. 

Mr. Dotitver. Here is your opportunity to tell what the Commis- 
sion has done about it. 

Commissioner Coy. The Commission has separated its prosecutory 
and investigatory staff from itself in the decision of these cases, by 
rules and regulations put into effect in the summer of 1949. We have 
done that. We have gone beyond the requirements of the Adminis- 
trative Procedure Act in doing it. We are not required to have sepa- 
ration in initial licensing cases. We do have it under our rules, 

Mr. Dottiver. That being the case, that raises the next question, 
which is fundamental in this inquiry about this legislation. You have 
done that by regulations issued by the Commission under its own au- 
thority. It occurs to some of us on the committee that matters of 
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that kind should be solidified into a statute which requires that kind 
of a thing on your part, and I would like to have your comment upon 
that. 

Commissioner Coy. We did it pursuant to the requirements of the 
statute which you passed, the Administrative Procedures Act; and 
might I say here, we should have done it earlier than we did. 

Mr. Dotutver. The last statement, I agree with. 

Commissioner Coy. We conformed to the requirements, and we were 
prodded into it by complaints about our procedures; and in all 
honesty, I say to you I think that it should have been done earlier. 

Now, the proposal that we have here is new and novel and beyond 
anything that is contained in the Administrative Procedures Act on 
this separation question. There is only one other regulatory agency 
of this Government that faces anything like what is proposed in this 
bill on this separation thing, the National Labor Relations Board. 
And what has happened there? Taking into account this diseus- 
sion that we have had about how bad it is to consult with these people 
off the record, they have 18 people working for each of 5 members of 
that agency. That is 90 people in all. And under the concept of this 
bill, it is all right to consult off the record with all of those people who 
are the personal assistants of the commissioners, but it isn’t all right 
to consult with your staff. 

Mr. Dotuiver. May I say, without any implied disrespect for your 
opinion, that I am not impressed by that argument, because the Na- 
tional Labor Relations Board also has been under atack on this very 
same ground. It is a question of legislative policy which has to be 
evolved by this committee and by the Congress, whether that kind of a 
thing should be permitted or not. 

Now, to enlarge the area of our discussion a bit, one of the very 
complicated problems of Government in these modern days is to draw 
that line of authority as between what is delegated to the various 
commissions or bureaucrats, as we irreverently call the employees of 
the Government, and draw the line of distinction between the authority 
of the various commissions and agencies and departments of Govern- 
ment where they may be allowed to intrude in making rules, and what 
the functions of the Congress should be. 

Now, that whole broad area of discussion is involved in this bill, 
and it is up for reexamination, of course. 

One area in which I am particularly interested is the changeability, 
shall we say, of the rulings of the Commission as to who should be 
granted licenses. At one time there has been a policy of the Commis- 
sion that certain selected individuals or corporations should not be 
granted licenses under any circumstances. 

Commissioner Coy. I do not recall that. 

Mr. Douutver. Maybe I am overstating the proposition, but at least 
that was the effect of the rulings of the Commission during a certain 
period. 

Commissioner Coy. I do not recall that, either, Mr. Congressman. 

Mr. Dotiiver. Since then, a change has been made, apparently by 
the rules of the Commission, and it occurs to me—and I do not know 
what the other members of the committee think—that those matters 
should be controlled by legislation rather than by the, to put it irrev- 
erently, whim or the caprice of the Commission. 

Commissioner Coy. Do you want me to comment on it? 
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Mr. Dotuiver. I would be glad to have your comments. 

Commissioner Coy. I do not recall any rule or*regulation of the 
Commission that said any class of people could not have a license, other 
than those that are proscribed and set forth in the Communications 
Act. Ido recall that the Commission had a hearing a number of years 
ago on whether or not newspapers should be denied licenses because 
they were newspapers, and that for a period of time hcenses were 
not granted while that hearing was on, but there was no rule and 
regulation. It was a hearing that was on, and the Commission came 
out of that saying that they could not write such a rule and regula- 
tion, and they would deal with the questions of newspapers as they 
stood before them in individual cases. 

Mr. Dottiver. That is the thing that I had in mind. 

Commissioner Coy. The effect of the hearing was that the Com- 
mission did not aet on applications of newspapers for a period of time. 

On the broader question of the rules and regulations of the Com- 
mission, they are rules and regulations which are written pursuant 
to the authority in the Communications Act. I have felt for many 
years, before 1 was a member of the Federal Communications Com- 
mission, that it might be well, asa part of the statutory authority given 
to agencies to write rules and regulations, to have a requirement that 
hose rules and regulations have to be reviewed by the Congress itself 
periodically, so that there would be full understanding of the import 
of them and their effect upon policy under the act. 

Mr. Dotuiver. That is not what we are doing today, is it? 

Mr. Hauw. Mr. Coy, in answer to, I think, Mr. Bennett, you said 
that the experts were used by you only to evaluate the testimony; is 
that right? 

Commissioner Coy. Yes; in the light of the standards of the Com- 
mission about matters, about the law, about the court decisions. 

Mr. Hay. Suppose your expert disagreed with the engineers on 
both sides; would that have any effect upon the formulation of your 
opimion ¢ 

Commissioner Coy. I think that that has happened. We have had 
parties before us, both of whom wanted the Commission to authorize 
them to do something, and they testified favorably to their own point 
of view; and, in considering the evidence in the record, we did not 
think that there was sufficient evidence there in accordance with the 
Commission’s standards of good engineering practice to permit either 
one of them to be granted, and we denied them both. 

Mr. Haut. You do not decide cases, then, entirely on the record 
before you? 

Commissioner Coy. Yes, in that particular case that I just men- 
tioned—— 

Mr. Haut. Let me finish there. You just a moment ago said that 
you did not go along with either engineer. 

Commissioner Coy. That is correct. 

Mr. Hau. Well, then, how can you decide a case on the record if 
you go outside of the testimony ? 

Commissioner Coy. You don’t go outside the testimony. Their 
testimony in the record was insufficient, in view of the Commission’s 
standards of good engineering practice, to justify us, in the public 
interest, in granting either one of them, and we did »ot get any evi- 
dence at all. 
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Mr. Haut. Let us go a step further, then, and let us assume that 
the record on both Pad of the question is complete, and even in that 
case your engineer disagreed with both of the engineers testifying 
for the contestants, and what would you do in that case? 

Commissioner Cor. What do you mean by “complete”? You mean 
they had finished it? 

Mr. Harty. No. In other words, let us assume that they were quali- 
fied, and let us assume that they gave divergent views on both sides 
of the case, and your engineer might disagree and say, “I don’t think 
either one of them is right.” 

Now would you go outside of the record and listen to your engineer, 
or would you decide the case on the record ¢ 

Commissioner Coy. I would consult with the engineer about the 
evidence on the record, and I would not go outside the record to con- 
sult with the engineer. 

Mr. Hatz. That does not answer the question at all. Let me go to 
a hypothetical case, and I do not want to trespass upon anything that is 
in the courts. Today you have two schools of thought on color tele- 
vision, do you not ? 

Commissioner Coy. Not in the Commission. 

Mr. Hau. But you have two schools of thought so far as engineers 
are concerned ; is that right / 

Commissioner Coy. As far as what ? 

Mr. Haut. As far as engineers are concerned. Some engineers be- 
lieve one way and some engineers believe the other; is that right / 

Commissioner Coy, That is right. We had that testimony before 
us. 
Mr. Hatz. Then the case goes before you to decide—and, as I say, 
I do not want to ask anything inappropriate, and it is only in a hypo- 
thetical case—but if you consult with your engineer and he happens to 
belong to one school of thought or the other, certainly that has some 
bearing on your decision, has it not? 

Commissioner Coy. Yes; and if we had any information indicating 
that such a man belonged to one school of thought or the other, we 
would take that into account in our own judgment of the matter. 

Mr. Hau. In other words, you listen to your expert, who is not 
subject to cross eXamination at all, and he belongs to one school of 
thought so far as color television is concerned, and he is able to sit 
with you and, in a sense, help you make up your mind as to what your 
decision will be? 

Commissioner Coy. Absolutely. 

Mr. Haw. I think that that answers the question. 

Commissioner Coy. May I go just beyond that, to say that I think it 
is quite appropriate that we have our engineers sitting with us and 
helping us evaluate the technical matters involved in these things, and 
we think that it serves the public interest in the color-television case 
extremely well that we had very competent engineers to consult with 
in arriving at that decision. 

Mr. Haw. I think that that answers the question. I may say this, 
however, Mr. Coy, that we certainly, in our courts of law, have terrifi- 
cally complicated questions decided, patent cases, engineering cases of 
all kinds; and as yet the Congress and no State has seen fit to assign to 
our judges, engineers, or experts to help them make up their minds in 
writing a decision. 
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Mr. Hesetron. I would like to go at this problem from a different 
angle. First, your experts take the stand and testify in these pro 
ceedings ¢ 

Commissioner Coy. The experts in our functional bureaus, yes, sir. 
the people that we regard here as people who should be separated fron 
consultation with the Commission. 

Mr. Hesevron. And those are the only ones who testify in the pro 
ceedings ¢ 

Commissioner Coy, Anyone who testifies would fall into that cate 
gory as separated from the Commission for consultation. 

Mr. Hesevron. What lawyers argue before the Commission ? 

Commissioner Coy. The attorneys in the functional bureaus, the 
Broadcasting Bureau or the Common Carrier Bureau or the Safety 
and Special Services Bureau. 

Mr. Hesevron. And the attorneys for any parties argue before 
the Commission ? 

Commissioner Coy. Oh, yes. 

Mr. Hesevron. Does your general counsel argue the cases? 

Commissioner Coy. Not under this bill, the general counsel would 
not argue before the Commission. 

Mr. Hesevron. Does he argue in these cases now ? 

Commissioner Coy. He does, because in the broadcasting field we 
haven’t yet completed the separation there; but to the extent that we 
haven’t completed our reorganization and the general counsel today 
argues in the case, we do not consult with the general counsel. 

Mr. Hesev_ron. Has he ever argued before the Commission in con 
tested cases ? 

Commissioner Coy. Yes. 

Mr. Hesevttron. What kind of cases does he argue? 

Commissioner Coy. In adjudicatory proceedings, and in broad- 
casting cases, at the moment. 

Mr. Hesertron. Does he sit with the Commission in reaching a 
decision ¢ 

Commissioner Coy. He does not; under the rules of the Commis- 
sion, anybody who participated in an investigatory or prosecutory 
case of this kind is not consulted by the Commission, and he has not 
been since July of 1949. 

Mr. Hesevron. Well what is his relation to the Office of Hearing 
Assistants ? 

Commissioner Coy. He has no relation to them. 

Mr. Hesevron. Do they have any access to him? 

Commissioner Coy. They have none, and they cannot consult with 
him at all about a case in which he has participated, or any of his 
people have participated. 

Mr. Heserron. To get down to this point that you have stressed 
so much this morning, that the provision for a special or professional 
assistant, who would be accessible to the individual Commissioners, 
falls of its own weight when you say that is off the record. Do you 
know of any court in the country which permits its professional 
assistants, or whatever name is used, to sit in the conferences of the 
court itself in terms of reaching the final decision ? 

Commissioner Coy. Mr. Heselton, I do not know of anyone other 
than the members of the court who have ever participated in one, so I 
could not answer your question. I certainly have never been in on a 
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conference, and so I do not know of my own knowledge as to what 
they do, and I do not know anyone else that has been in there that 
was not a member of the court. 

Mr. Hesevron. Will you state why you think it is that in terms of 
what Mr. Hall has just mentioned, the technically complex and eco- 
nomically complex, and complex in many other ways, decisions that 
our courts have to reach under a procedure which is on the record 
open to the parties concerned, subject to cross examination, our Com- 
missioners cannot discharge their duties successfully unless they are 
given access to private consultation which is not on the record and as 
to which parties have no opportunity to test the accuracy by the usual 
process of cross examination and rebuttal? Why is it that you do not 
feel that you can function successfully under that kind of a procedure ¢ 

Commissioner Coy. You asked a question that prompts me here to 
be a little argumentative about it. 

Mr. Hesevron. Maybe it affects your modesty, but go ahead. I 
expect you to say that “I do not have the ability,” but I do not agree 
with you. 

The Cuarrman. Let us have the question answered. 

Commissioner Coy. The question which you ask implies that our 
consultation involves the taking of evidence, which I would admit 
that, if it involved the taking of any evidence or the introduction of 
any new fact, ought to be on the record and subject to cross examina- 
tion. You imply that in your question, and consultation does not 
include that. That is why I say that it makes me argumentative 
when I go to answering it. 

Mr. Hesetron. I think there is a difference of opinion, and on the 
differences that have been expressed this morning, it is between the 
definition of “new evidence” and of “evaluation of evidence.” I 
think it would be very useful if you could take a case that has been 
completed, where that kind of evaluation was taken into consideration 
by the Commission, to the point where the Commission reached its 
decision or a majority of the Commission reached its decision in terms 
of the evaluation by the engineering or the legal or accounting staff. 
There must be some cases of record. If you could show us spec ific ally 
that, it would be helpful. 

I understand the consultations are not transcribed and not a part 
of the record, but I assume that there may be some case of recent 
date where your recollection is fairly clear, and you can put before 
us in substance what that expert said in contradiction to the testimony 
that is in the printed record. Let me distinguish between the 
record and the printed record, and where that particular evaluation of 
one of your experts led the Commission to disagree with the conten- 
tions of the parties and to arrive at another conclusion. Can you do 
that for us# 

Commissioner Coy. I am trying to see if the case that came to my 
mind is one that has been disposed of so that I feel free to talk about 
it. I think that it has. 

Mr. Heseiron. Mr. Coy, I had in mind this: not so much that you 
testify to that at this moment, and I do not expect that, and ] think 
that you may want to go to your records. But give us a specific case. 

Commissioner Coy. I recalled a case, and I am not sure whether 
the document has yet been released or not as a final decision of the 
Commission. 
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Mr. Hesevron. Will you look through that so that we can have 
something concrete before us? 

Commissioner Coy. Shall I just submit it to you in writing? 

Mr. Hesevton. I think that that would be satisfactory ; let it come 
in in writing. 

Now, one fine al question. On page 11 of the committee hearings, in 
the language of the FCC proposal, beginning with line 9, no per- 
son engaged directly or indirectly, and so forth, “shall advise or con- 
sult with the Commission with respect to the decision by it after a 
formal hearing.” Do you mean to limit that to consultation with the 
Commission, or do you have in mind, if we adopt that language, that 
the prohibition sh ould run against consultation with indiv idual Com- 
missioners or with anyone, for that matter, having to do with that? 

Commissioner Coy. That means the Commission or the individual 
Commissioners. 

Mr. Hesevron. Your interpretation of that language would be the 
Commission, individual Commissioners, and, if we approved of it, the 
legal assistants of the Commissioners, anyone having to do with the 
arriving at the decision ? 

Commissioner Coy. Yes. 

Mr. Hesevron. That is all. 

Mr. Rogers. Let me ask one other question. 

Mr. Coy, on page 41, line 5, beginning with the word “not,” it says: 

No examiner who conducts a hearing shall advise or consult with the Com- 
mission with respect to his initial decision, or with respect to exceptions taken 
to his findings and rulings or recommendations. 

Now, does this prohibition apply only to the members sitting in 
banc, or does it apply to consulting with any individual members of 
the Commission ? 

Commissioner Coy. It means individual members, Mr. Rogers, as 
well as the Commission sitting in banc, whether they do it formally 
or propose to do it formally or informally. It is barred, and you 
cannot do it. 

Mr. Rogers. Does it prohibit advising or consulting with the legal 
or professional assistant to a Commissioner? What is your interpre- 
tation of that? 

Commissioner Coy. It does not include them as it is written; but 
it does, I think, in its spirit. 

Mr. Rogers. What is that? 

Commissioner Coy. I think it would in its spirit; particularly 
if, under this bill, the legal or professional assistants who are pro- 
vided here are to advise with and consult with the individual Com- 
missioners by whom they are employed, I should certainly want to 
construe it to mean that they could not talk with them, either, al- 
though it does not say so here. But that would be a clear evasion of 
the spirit of the law. 

Mr. Rocers. Do you ever find an instance where the examiner's or 
expert’s judgment is better than the Commission’s ? 

Commissioner Coy. The expert’s judgment ? 

Mr. Rogers. Is better than that of the members of the Commission ? 

Commissioner Coy. I certainly would think so on some of these 
technical problems, because I just take my own case, and I won’t talk 
about anyone else, I have to have somebody to explain to me some of 
these highly technical rules and regulations we have about the number 
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of microvolts of an interfering signal at a certain point from another 
station, and that kind of business. I have to have somebody explain 
that, and if you get down to that area, it is a question of whether or 
not there will or will not be such a signal there, and I have to depend 
upon somebody else. On the evidence of record, if it is not contested 
or if it is contested, I want the advice of our own people, taking into 
consideration the question as to whether or not the measurements 
were taken in accordance with our rules. 

Mr. Rogers. Without that technical advice, you could not reach a 
decision / 

Commissioner Coy. I could probably, after a little while, get to 
thinking I was pretty good, and start making those judgments, you 
know, but I would not be very good at it. 

Mr. Rogers. Just another question. In the television case which 
Mr. Hall referred to, that was more or less of a rule-making proce- 
dure, was it not ? 

Commissioner Coy. The color-television thing ? 

Mr. Rogers. It was rule making ? 

Commissioner Coy. It was a legislative proceeding. There were 
nho-—— 

Mr. Rogers. It was not a quasi-judicial proceeding ? 

Commissioner Coy. It was not. The issues there were the stand- 
ards which the Commission would fix for color television, and there 
was not any adjudicatory proceeding between parties. Parties ap- 
peared in the hearing, but it was not an adjudicatory proceeding. 

Mr. Rogers. That is all. 

Mr. O'Hara. Mr. Coy, you have made reference to the fact that 
the manner in which the Commission consults with the staff you feel 
is laid down in the law which created the Commission. 

Now, if you will, would vou specifically give us the language which 
you think gives you that authority ? 

Commissioner Coy. Mr. O’Hara, I didn’t say the Communications 
Act, I said the Administrative Procedure Act, and unfortunately I 
do not have a copy of it with me. y 

Mr. O'Hara. We are all familiar with it in a general way. 

Commissioner Coy. The question of separation is one that is set out 
in the Administrative Procedure Act. 

Mr. O'Hara. That separation in the Administrative Procedure Act 
arose out of the complaint that in the administrative procedures of the 
various departments of Government, whether it was the Labor Rela- 
tions Board, the Federal Trade Commission, or the FCC, or anything 
else, that it had been or it was the procedure that the Commission 
which lodged the complaint, tried the case, and was the chief high 
executioner, all in the same movement; is that not true, in all the same 
body ¢ 

Commissioner Coy. And that they were utilizing personnel in the 
decision-making process which had prosecuted the case. 

Mr. O'Hara. And here the man conducting the hearing was asso- 
ciated with and was the one representing the Department overlord. 
He would bring out what he considered to be the facts, and that sort of 
thing, and then they all met before the Commission and proceeded to 
be judge, jury, and prosecutor, at the same time; is that not true? 

Commissioner Coy. That is true. 
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Mr. O’Hara. And that was the criticism ? 

Commissioner Coy. Yes. There was a very articulate discussion we 
had about the bill before it was passed. 

Mr. O’Hara. We had considerable to do with a simple bill I intro- 
duced in this committee involving the Federal Trade Commission, in 
which I provided for a simple appeal and trial de novo in the Federa! 
court because of that complaint which had existed, not only with refe: 
ence to the FTC, but to other departments. 

Now, Mr. Coy, do you not feel, in the light of your experience in the 
proceedings which come before your Commission, that there should 
be a complete separation between the Commission and the staff itself / 
I mean the technical staff. I mean, is it not important that the Com- 
missioners must make the decision ? 

Commissioner Coy. No; I don’t think so, Mr. O'Hara. I think the 
important aspect of it is that there shall be a complete separation be 
tween the Commission and those of its staff who try these cases, not the 
remainder of the Commission’s staff. 

Mr. O'Hara. Then, as a matter of fact, does not the Administrative 
Procedure Act become sort of a bunch of froth, because you know and 
I know that these people, whether they are on the hearing end of it 
or whether they are not, that, consciously or unconsciously, those 
whom you consult are affected by those who tried the case and dispose 
of it? 

Commissioner Coy. Mr. O’Hara, I don’t believe that. It has been 
my experience in the Commission that it is just to the contrary, man) 
times. Maybe they are affected adversely, you see, as well. There is 
a great difference of opinion in the Commission’s staff about many of 
these matters, and has been ever since I have been there, and I think 
it is a very good thing that there be that difference of opinion. 

The separation which the Commission has done goes beyond the 
reauirements of the Administrative Procedure Act, and what we are 
talking about here today goes beyond the Administrative Procedure 
Act. ° 
Mr. O’Hara. This would considerably change the Administrative 
Procedure Act, is that not true? 

Commissioner Coy. The Commission’s procedures today are, and 
have been since the summer of 1949, in compliance with the Adminis 
trative Procedure Act; and, as I said before, we have gone beyond 
them with respect to initial license cases, where the Administrative 
Procedure Act exempts them. 

Mr. O'Hara. Now, if a party is aggrieved by a ruling of the Com 
mission, the first step in the appeal is to the circuit court of appeals 
is it not? 

Commissioner Coy. Yes. 

Mr. O’Hara. There the same questions, the same technical ques 
tions and the same questions as to the law, would be passed upon by 
the court itself, is that not true? 

Commissioner Coy. The court does not go into these things. 

Mr. O'Hara. That is one of my pet peeves, that they do not. They 
say, “If we had been the triers of the fact we might have found dif 
ferently, but the triers of fact having found so-and-so, we have to 
agree.” 

Commissioner Coy. The Commission didn’t provide that by its ow: 
rule, you know. We didn’t do that. 
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Mr. O’Hara. The courts did that. 

Commissioner Coy. The Congress did that, I think. The Congress 
limited their scope of review. 

Mr. O’Hara. In some instances, and we have changed it a few times, 
too. But the courts originally wrote the decisions where they said 
that. 

Commissioner Coy. I believe that is right, before there was any 
limitation. 

Mr. O'Hara. I think I looked into that one day. 

Now, the next thing that I want to ask you about is this: Do you 
think the courts are competent to pass upon these matters when they 
go to the circuit court of appeals or to the Supreme Court on these 
questions of law and fact involved? Supposing a decision was made, 
which I assume is an impossible thing, Mr. Coy, that was not con- 
sistent with the facts. In that event, the circuit court of appeals 
could order a retrial, and that would be the most rare of cases. But 
if the court disagreed with the interpretation of the law, the appellate 
court could reverse the decision of the Commission; that is true, is 
it not ¢ 

Commissioner Coy. That is right. 

Mr. O’Hara. So that the important thing, Mr. Coy, the most im- 
portant thing to the public and to the people involved, is the decision 
upon the question of fact, is it not ¢ 

Commissioner Coy. Yes. 

Mr. O'Hara. That is the almost all-important thing. 

Commissioner Coy. Not just the fact, but the facts that are before 
you of record. 

Mr. O'Hara. Now, do you think that there is complete sanctity in 
this separation that exists under the Administrative Procedure Act 
and rules, so that none of those who have taken part in the case as 
triers of fact or representing the Commission have any influence upon 
those who may be consulted by the Commission ? 

Commissioner Coy. I will only speak for the Communications Com- 
mission, because I know nothing of the others. 

Mr. O'Hara. I am speaking of that only. 

Commissioner Coy. Yes; I can vouch for the sanctity of the separa- 
tion in those cases. 

Mr. O'Hara. You have a greater faith in human nature than I have, 
Mr. Coy. 

Commissioner Coy. I do have faith in human nature. 

Mr. O'Hara. That is all that I have, Mr. Chairman. 

The CHatrman. The next witness is Mr. Jones. 


STATEMENT OF HON. ROBERT F. JONES, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION, WASHINGTON, D. C.—Resumed 


The Cuatrman. Do you have any further statement that you want 
to make ¢ ; 

Commissioner Jones. I have no further statement, other than the 
one I gave the other day. 

Mr. Wotverton. I want to ask just a few questions, Mr. Chairman, 
to bring out as fully as possible the viewpoints of the Commissioners. 

In the first place, do you believe that all Commissioners should be 
lawyers ¢ 
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Mr. O’Hara. And that was the criticism ? 

Commissioner Coy. Yes. There was a very articulate discussion we 
had about the bill before it was passed. 

Mr. O’Hara. We had considerable to do with a simple bill I intro- 
duced in this committee involving the Federal Trade Commission, in 
which I provided for a simple appeal and trial de novo in the Federa!| 
court because of that complaint which had existed, not only with refer 
ence to the FTC, but to other departments. 

Now, Mr. Coy, do you not feel, in the light of your experience in the 
proceedings which come before your Commission, that there should 
be a complete separation between the Commission and the staff itself / 
I mean the technical staff. I mean, is it not important that the Com- 
missioners must make the decision ¢ 

Commissioner Coy. No; I don’t think so, Mr. O'Hara. I think the 
important aspect of it is that there shall be a complete separation be 
tween the Commission and those of its staff who try these cases, not the 
remainder of the Commission’s staff. 

Mr. O'Hara. Then, as a matter of fact, does not the Administrative 
Procedure Act become sort of a bunch of froth, because you know and 
I know that these people, whether they are on the hearing end of it 
or whether they are not, that, consciously or unconsciously, those 
whom you consult are affected by those who tried the case and dispose 
of it? 

Commissioner Coy. Mr. O’Hara, I don’t believe that. It has been 
my experience in the Commission that it is just to the contrary, many 
times. Maybe they are affected adversely, you see, as well. There is 
a great difference of opinion in the Commission’s staff about many of 
these matters, and has been ever since I have been the re, and I think 
it is a very good thing that there be that difference of opinion. 

The separation which the Commission has done goes beyond the 
reauirements of the Administrative Procedure Act, and what we are 
talking about here today goes beyond the Administrative Procedure 
Act. 

Mr. O'Hara. This would conside ‘ably change the Administrative 
Procedure Act, is that not true? 

Commissioner Coy. The Commission’s procedures today are, and 
have been since the summer of 1949, in compliance with the Adminis- 
trative Procedure Act; and, as I said before, we have gone beyond 
them with respect to initial license cases, where the Administrative 
Procedure Act exempts them. 

Mr. O'Hara. Now, if a party is aggrieved by a ruling of the Com 
mission, the first step in the appeal is to the circuit court of appeals 
is it not? 

Commissioner Coy. Yes. 

Mr. O’Hara. There the same questions, the same technical ques 
tions and the same questions as to the law, would be passed upon by 
the court itself, is that not true? 

Commissioner Coy. The court does not go into these things. 

Mr. O'Hara. That is one of my pet peeves, that they do not. They 
say, “If we had been the triers of the fact we might have found dif 
ferently, but the triers of fact having found so-and-so, we have to 
agree.” 

“Commissioner Coy. The Commission didn’t provide that by its ow: 
rule, you know. We didn’t do that. 
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Mr. O'Hara. The courts did that. 

Commissioner Coy. The Congress did that, I think. The Congress 
limited their scope of review. 

Mr. O’Hara. In some instances, and we have changed it a few times, 
too. But the courts originally wrote the decisions where they said 
that. 

Commissioner Coy. I believe that is right, before there was any 
limitation. 

Mr. O'Hara. I think I looked into that one day. 

Now, the next thing that I want to ask you about is this: Do you 
think the courts are competent to pass upon these matters when they 
go to the circuit court of appeals or to the Supreme Court on these 
questions of law and fact involved? Supposing a decision was made, 
which I assume is an impossible thing, Mr. Coy, that was not con- 
sistent with the facts. In that event, the circuit court of appeals 
could order a retrial, and that would be the most rare of cases. But 
if the court disagreed with the interpretation of the law, the appellate 
court could reverse the decision of the Commission; that is true, is 
it not ¢ 

Commissioner Coy. That is right. 

Mr. O'Hara. So that the important thing, Mr. Coy, the most im- 
portant thing to the public and to the people involved, is the decision 
upon the question of fact, is it not ? 

Commissioner Coy. Yes. 

Mr. O’Hara. That is the almost all-important thing. 

Commissioner Coy. Not just the fact, but the facts that are before 
you of record. 

Mr. O'Hara. Now, do you think that there is complete sanctity in 
this separation that exists under the Administrative Procedure Act 
and rules, so that none of those who have taken part in the case as 
triers of fact or representing the Commission have any influence upon 
those who may be consulted by the Commission ? 

Commissioner Coy. I will only speak for the Communications Com- 
mission, because I know nothing of the others. 

Mr. O'Hara. I am speaking of that only. 

Commissioner Coy. Yes; I can vouch for the sanctity of the separa- 
tion in those cases. 

Mr. O'Hara. You have a greater faith in human nature than I have, 
Mr. Coy. 

Commissioner Coy. I do have faith in human nature. 

Mr. O’Hara. That is all that I have, Mr. Chairman. 

The CHatrmMan. The next witness is Mr. Jones. 


STATEMENT OF HON. ROBERT F. JONES, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION, WASHINGTON, D. C.—Resumed 


The Cuarrman. Do you have any further statement that you want 
to make? 

Commissioner Jones. I have no further statement, other than the 
one I gave the other day. 

Mr. Worverton. I want to ask just a few questions, Mr. Chairman, 
to bring out as fully as possible the viewpoints of the Commissioners. 
7 In the first place, do you believe that all Commissioners should be 
awyers ¢ 
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Commissioner Jonrs. No, sir; I do not, and I do not propose any 
change in the act at all requiring Commissioners with legal training. 

The Cuairman. Could you repeat that? 

Commissioner Jones. I do not suggest any changes in the require- 
ments or qualifications of a Commissioner. 

Mr. Worvertron. Do you believe that there should be more rigid 
qualifications for Commissioners than the present act provides ¢ 

Commissioner Jones. No, sir. I am perfectly satisfied with the 
qualifications as presently prescribed. 

Mr. Wotverron. Why can the courts not take care of any injustices 
which you claim the staff might cause ¢ 

Commissioner Jones. Well, it is my view, Congressman Wolverton, 
that the Congress set up the Communications Act and delegated 
certain powers to the Commission, and it would seem to me that the 
Congress ought to set the climate for quasi-judicial determinations in 
accordance with Anglo-American principles of justice. In view of the 
fact that the Communications Act was adopted in 1934 at a time when 
the field was relatively new, and has been amended only in minor 
instances, the factual complications, both in the art and in the legal 
problems, call now for a better climate—a more specific climate—for 
the Commission to act in. If you wait on the courts to take care of 
matters of this kind, a great many years elapse before you get any 
remedies. 

Specifically, as I said in my general statement, it took a number of 
years before the Commission issued a decision giving its findings of 
fact before an appeal was taken or before a petition for rehearing Was 
filed. A simple order making a denial of a grant, or making a modifi- 
cation of a license, or a deletion of a station, by today’s standards, is 
pretty arbitrary. But by those standards then, as the administrative 
process was conceived, it was perfectly moral and legal and upright. 

But as we learn more and more about the administrative problems 
and the art and the justice requirements, then it seems to me that 
Congress is the proper place to provide a comprehensive climate for 
these equitable principles which are paramount in our modern living 
today. 

Mr. Wotverron. What objection can you possibly have to the staff 
who have not prosecuted or investigated a given case, sitting down 
with you and consulting with you ? 

Commissioner Jones. Well, my objections are these: 

No. 1, there are a great many lawyers and engineers who are con- 
sultants in and around Washington here that are very competent and 
they could advise the Commission in any given record with a great deal 
of wisdom, if they are not employed in that particular case. Well, 
if you use those same standards with reference to Commission ex- 
pertise, it seems to me then you would go out and be able to consult 
most any consulting engineer or consult any lawyer on the applica 
tion of the facts in the case, and I do not see any difference in the 
two instances. They haven’t investigated and they haven’t testified 
and they haven’t argued. So presumably, the sky would be the limit. 
and you could go out and ask anybody to come in. 

In the next place, it is a staff that operates autonomously and sepa 
rately from any Commissioner’s office. Its particular problem, if you 
think of it practically, is to try to write a decision that will not dis- 
please any one particular Commissioner and will sort of furnish 
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enough sugar to attract a majority of the Commissioners, so that such 
staff gets into the technique just automatically, whether consciously 
or unconsciously, of trying to write a decision in such a way that it will 
catch four flies at the Commission level. 

It seems to me that if the Commission is trying any kind of case 
requiring expertise testimony or expertise interpretation or expertise 
argument, that certainly can be taken care of by the general counsel 
or assistant general counsel designating the lawyer to try the case, by 
the chief engineer or the assistant chief engineer selecting the engineer 
to testify in that case, and by the chief account or the assistant desig- 
nating the proper accounting personnel. There in the record, then, 
is the opportunity for the Commission to get all of the expertise that 
it needs. 

Now, to continue the answer, if our expertise cannot explain and 
testify fully and completely so that layman Commissioners as well as 
legal Commissioners and engineering Commissioners can understand, 
and it has to be interpreted by another group of experts known as the 
Office of Hearing Assistants, then it seems to me we have the wrong 
witnesses and the wrong personnel testifying and participating in the 
hearing. If these folks in the Office of Hearing Assistants are capable 
of doing the proper interpreting, then they ought to be on the elas 
line in the hearing or the proceedings, either arguing, moving, plead- 
ing, testifying, or explaining. 

I cannot see it and it seems to me it is a waste of money and man- 
power to have a second group of expertise funnel and analyze the first 
group of expertise. Especially is that true in a case before the exam- 
iner who is the original trier of the facts. He certainly has to rely 
upon such expertise as we give him. He is completely separated, 
according to Commission rules, and he has to write his decision closeted 
alone and only God, he, and his stenographer knows what his decision 
will be before it comes out. Then certainly it seems to me seven 
Commissioners can do the same thing. 

Mr. Worverton. Do you think that you and your colleagues can 
rule upon complicated cases without having the assistance of the tech- 
nical staff? 

Commissioner Jones. Yes, sir; I think it will pose a little more diffi- 
cult problem than we have now, with having finished decisions handed 
up to us for acceptance or rejection by the Commission, but I think 
the Commission will grow in stature and be able to handle the prob- 
lems in the day-to-day operation. I see no difficulty at all in the 
present Commission personnel—or in future personnel to be selected— 
actually making the decision on the basis of the record and the inter- 
pretations of the expertise and the oral arguments that have been 
made before us in open proceedings. 

Now, apropos that—and it has been touched upon in cross-exami- 
nation or alluded to in the examination of Chairman Coy—that the 
Commission has a peculiar and a particular problem that is not shared 
by the courts, I have here for the consideration of the committee 
several selected cases involving highly technical facts—one in particu- 
lar is right smack on the button in the electronics field, which is the 
case of Admiral Corporation v. Hazeltine, involving infringement of 
patents. In that case—183 Fed. 2d—there is a better description of 
television by the court, written as a result of a trial of patent litigation 
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and patent infringement, than the Commission wrote in its explana- 
tion of black-and-white television‘in the color-television case. 

Of course, I do not want to confuse, now, the situation. I agree 
thoroughly that the color television was a legislative proceeding and 
it is completely outside of the purview of this section or what this 
section would correct that we are discussing here. But the point is 
that all of the expertise is not in the Commission with reference to 
the electronics field, and there are many men out in the practice that 
can give very capable presentations in electronics, and they have 
done it. 

The circuit court of appeals was not the Circuit Court for the Dis- 
trict of Columbia here, which has appeals from all of these adminis- 
trative agencies given to them—this was a court trying a patent liti- 
gation out in the district in which Chicago is located, involving in 
fringement of patents, and that is where the trial was had. Both the 
district court and the court of appeals in that circuit wrote technical! 
decisions on the basis of the testimony and the briefs and with the 
help of only the assistants in their personal office. These assistants, 
by the way, unlike our own assistants in our own office, come from 
law schools and have no particular training in any of the specific 
fields like electronics or antitrust cases that involve many types of 
special education and training. They come straight out of law school 
and they are able to give their judges the kind of assistance that they 
need to come to those kinds of conclusions. 


My own assistant, Paul Dobin, graduated from the City College of F 


New York and Columbia, I believe, or Harvard, rather, and spent 
several years in the Communications Commission before he became 


my assistant. I would say that the folks selected by me and the other f 


Commissioners are in much better position to give the Commission the 
kind of technical assistance and legal assistance in the electronics field 
than the courts have availed themselves of to do a much more compre- 
hensive job required of them. 

Now, there is just one other comparison I want to make in the way 
of the duties of the court on appeal from the Commission, which I do 
not think is any different at all than what the Communications Com- 
mission has to do except in minor respects. That is that when a con- 
tested case has been decided by the Commission and it is appealed to 
the court, the court has to find whether the decision is supported by 
substantial evidence; and in arriving at that determination, they hav: 


to determine whether there is substance in every exception that is filedf 


before them. 

Now, unlike the Commission, they do not have to make a ruling or 
every exception and write it in their decision, but they do have to de 
termine whether it is substantial or not; and when you make a deter- 
mination of that kind, it is a simple matter to make the written rulings. 
in the first instance, on the Commission’s case, and in the second in- 
stance, on a court’s case. The only thing that the court does not d 
that the Commission does, that is, if the court finds that the decisior 
of the Commission is not supported by substantial evidence, by looking 
at all of the record, the entire record that is before them on exceptions 
and answers to exceptions—and the record supplied is the agreed re 
ord and the agreed appendix as to the points of controversy—the court 
cannot make the decision that the Commission should have made origi: 
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‘nally. All it can do is remand the case to the Commission for further 
» proceedings. 

But the actual mechanical job of making the decision and the mental 
| processes involved is just as heavy upon the court as it is upon the 
Commission. 

[ think that that answers the question. 

Mr, Wotverton. Will you explain at the present time just how a 
contested case is handled from beginning to end ? 

' Commissioner Jones. Well, in the first place, an application is filed 

for a given facility. It could be television, AM, and FM. We will 
say a standard broadcasting application is filed for a certain fre- 
quency, and they furnish engineering data to back it up in accordance 
with our rules. 

Now, supposing another applicant or one or more applicants file 
for that same frequency or are close enough in the same area that 
the Commission cannot dispose of these applications without a hearing 
to determine which is the ieee qualified to serve the public inter est. 
| Obviously, all can’t have the facilities, so one has to be decided upon. 
» So the Commission puts them in a comparative case, and the law de- 
partment draws up the issues involved to determine from the pro- 
ceedings who will be the best applicant to grant the facilities to. 

Thereafter the law department then selects counsel, the engineering 
| department selects an engineer for engineering testimony that it needs, 
and if it is an accounting question or if there is a question of the 
financial standing there will be accounting issues, and the regular 
public interest, convenience, and necessity issues are added. And 
if accounting questions are involved, rather than engineering ques- 
tions, the staff selects the personnel that will testify on those particu- 
lar subjects and furnishes the examiner with the expertise on the 
record presumably necessary to make that decision. 

Now, they try the case, and they may file findings of fact with the 
examiner. In common carrier cases, according to our rules, they are 
Hrequired to. In broadcast cases it is permissive. Certainly the gen- 
eral counsel can if he wants to. He can do it after consultation with 
his engineering and accounting personnel. 

Then the examiner makes the decision. The litigants and the gen- 
eral counsel may take exception to that decision, and do so within 
20 days. And answer and reply to those exceptions can be given 
in another 10 days. That number of days is not significant, and I 
may be quoting the time incorrectly, but it can be changed by any 
of the parties, including the general ‘counsel, appealing to the motions 
‘Commissioner, which is one Commissioner of the seven, one for each 
month, and he may give them more time if it is a complicated case, 
to get in their findings of fact and to make their exceptions and to 
make replies to exceptions. 

Then the Commission, if requested by the parties, can set the case 
down for oral argument. 

Now, at this stage of the game, the Office of Hearing Assistants gets 
into the case, and on the basis of the exe eptions they discuss the ex- 
ceptions and determine whether or not the exceptions are substantial 
or whether they are frivolous or whether they are sound or unsound, 
and a general discussion of the case along that line is presented to the 
Commission before oral argument. 
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Then the Commission, having this information in the form of a 
7 in its hands, hears anybody who wants to argue in that particular 

ase. There is the gener ral counsel and the litigant. The Office of 
Hearing Assistants sits in the room, but does not participate. 

And then we come to the decision or the process at the Commission 
level, and the Office of Hearing Assistants get instructions from the 
Commission. In getting those ‘instructions there is general discussion 
between the Office of Hearing Assistants and the Commission with 
reference to the substantiality, of the arguments or whether they are 
entitled to weight or whether they are not entitled to weight and there 
is no difference, as far as discussion is concerned, between Commission 
and the Office of Hearing Assistants. 

After instruction, then the decision is written in accordanco with 
Commission instructions. 

After that, there may be petitions for rehearing—it is not required 
on appeal—and there may or may not be petitions for rehearing. 
And if there are, the Office of Hearing Assistants again gets up a 
flimsy on that point, and we may discuss it again. If the litigants go 
directly to the court, we have disposed of the matter then, and it is in 
the courts for consideration. 

I think that I have outlined all of the steps of the procedure. 

Mr. Worverron. How will the McFarland bill change this 
procedure ? 

Commissioner Jones. The McFarland bill will change this proce- 
dure, if I know according to the intention—and I promised to furnish 
a draft of amendments that would make 17 (c) and 5 (b) do exactly 
what I think everybody is contending for. Mr. Coy and the ma- 


jority of the Commission oppose these sections because they say they 

will do thus and so. The purpose of the amendments that I have the 

temerity to offer, is to do precisely and more specifically what the 

present section 17 (c) and section 5 (b) of the McFarland bill purport 

todo. Ishall be glad to distribute those now for your consideration. 
(The amendments referred to follow :) 


AMENDMENTS TO SECTIONS 5 (B) AND 17 (Cc) SupMITTED BY COMMISSIONER JONES 
IN HIS TESTIMONY ON THE McFarLAnp BILL, 8S. 658 


(Corrected in accordance with his testimony on April 25 in response to questions 
by Congressman Wolverton. The new language in Commissioner Jones’ amend- 
ment to 17 (¢) is italicized for the convenience of the members of the com 
mittee) 


On page 8, ans 22, after the period strike the remainder of the page and the first 
6 lines of page and add the following: 

“The Cette shall establish a staff, directly responsible to it, and to no 
other employee, officer or officers thereof, which staff shall inelude such legal, 
engineering, and accounting personnel as the Commission deems necessary, whose 
duty shall be to prepare such drafts of Commission decisions, orders, and other 
memoranda as the Commission, in the exercise of its quasi-judicial duties, may 
from time to time direct: Provided, That no member of such staff shall partici- 
pate in a hearing before the Commission, a Commissioner, a Board thereof of one 
or more examiners provided for in section 11 of the Act of June 11, 1946 (60 Stat. 
244), designated by the Commission, or represent the Commission, directly or 
indirectly, in any prosecutory or investigatory function, proceeding, or any liti- 
gation arising under the Communications Act of 1934, as amended.” 

On page 29, lines 15 and 16, 17, and 20 and 21, strike out the words “interme- 
diate report” and add the words “initial decision.” 





of a 
cular 
ice of 


ission 
n the 
ission 
with 
y are 
there 
ssion 


with 


ured 
ring. 
up a 
its go 
is 1n 


this 


roce- 
rnish 
actly 

ma- 
they 
e the 
t the 
Pport 
tion. 


JONES 


Stions 
nend- 
com 


e first 


to no 
legal, 
whose 
other 
, may 
irtici- 
if one 
Stat. 
ly or 
y liti- 


-rme- 


AMENDING COMMUNICATIONS ACT, 1934 197 


Strike all of page 30 and the first 4 lines on page 31, and add: “(c) Notwith- 
standing the provisions of section 5 (c) of the Act of June 11, 1946 (60 Stat. 239), 
save to the extent required for the disposition of ea parte matters as authorized 
by law, no officer who presides at the reception of evidence pursuant to (a) and 
(b) hereof shall consult any person or party on any fact or question of law in 
jssue, unless upon notice and opportunity for all parties to participate; nor shall 
such officer be responsible to or subject to the supervision or direction of any 
other person engaged in the performance of investigatory, prosecutory, or other 
functions for the Commission or any other agency of the Government. No officer, 
employee or agent engaged in the performance of investigatory or prosecutory 
functions fer the Commission, a Board thereof, or in any litigation before a 
court pursuant to the Communications Act of 1934, as amended, shall advise, 
consult or otherwise participate in the taking of any action required by (a) and 
(b) hereof, and no initial decision required herein shall be reviewed for the Com- 
mission, either before or after its publication, by any person other than Members 
of the Commission or personnel employed regularly and full time in the imme- 
diate office of any Member of the Commission. The foregoing provisions shail not 
operate to prevent a member or members of the review staff provided by subsec- 
tion 5 (b) from preparing, without recommendations, a summary of the evi- 
dence presented at a hearing before the Commission, or after an initial decision 
but prior to oral argument from preparing a compilation of the facts material to 
the exceptions and replies thereto filed by all parties to the proceeding, and after 
oral argument from preparing, without recommendation, such final decision as 
the Commission shall direct; and no eraminer who conducts a hearing shall 
advise or consult with the Commission with respect to his initial decisions or with 
respect to exceptions taken to his findings, rulings, or recommendations.” 

Commissioner Jones. Precisely what the McFarland bill is designed 
to affect is quasi-judicial proceedings, and I admit when they wrote 
up the report on the bill they fuzzed over into describing rule-making 
proceedings; but I think the clear intent and the clear language of 
the present sections specifically, notwithstanding the language in the 
report, are confined to quasi-judicial proceedings. 

These amendments would provide that the engineering, legal, and 
accounting personnel of the Commission would testify in the pro- 
ceedings; and that— 
the Commission shall establish a staff, directly responsible to it, and to no other 
employee, officer, or officers thereof, which staff shall include such legal, en- 
gineering, and accounting personnel as the Commission deems necessary, whose 
duty shali be to prepare such drafts of Commission decisions, orders, and other 
memoranda as the Commission, in the exercise of its quasi-judicial duties, may 
from time to time direct: Provided, That no member of such staff shall par- 
ticipate in a hearing before the Commission, a Commissioner, a board thereof, 
or ohe or more examiners provided for in section 11 of the Act of June 11, 
1346 (60 Stat. 244), designated by the Commission, or represent the Commis- 
sion, directly or indirectly, in any prosecutory or investigatory function, pro- 
ceeding, or any litigation arising under the Communications Act of 1934, as 
amended. 

The Cuarrman. I think that you are familiar with the procedure 
here. There is a quorum call, and we will have to go. 

We will suspend until tomorrow morning at 10 o'clock. 

(Whereupon, at 12:10 p. m., the hearing was recessed until 10 a. m., 


Wednesday, April 25, 1951.) 
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WEDNESDAY, APRIL 25, 1951 


House or RepresENTATIVES, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 
The committee met at 10 a. m., pursuant to recess, in room 1334, 
House Office Building, Hon. Robert Crosser (chairman of the com- 
mittee) presiding. 
The CHarrman. We will proceed. 


STATEMENT OF HON. ROBERT F. JONES, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION, WASHINGTON, D. C.—Resumed 


Mr. Wotvertron. Yesterday when the committee adjourned due to 
the quorum call, I had asked the witness to explain how a contested 
case is handled, from beginning to end, at the present time. ‘This 
the witness did. I followed that by asking the question, “How will 
the McFarland bill change this procedure?” 

Now, the witness had proceeded at some length in answering that 
question, and whether he finished answering it, I do not know. 

If not, will you start over again ¢ 

Commissioner Jones. I will start over again, and I think that I 
can simplify it better than I had started to answer it yesterday, by 
showing first the areas of agreement between the Commission and 
myself in the procedures that have been adopted so far. 

One is that by rules of the Commission, the examiner is liberated, 
and makes his independent judgment and decision based upon the 
evidence, without consulting anybody after the hearing record is 
closed. 

Mr. Wotverton. Pardon me. At that point, you say he is liberated 
and forms his judgment alone. Does that mean that he does not con- 
tact the expert portion of your staff for any assistance in evaluating 
the testimony that has been given? 

Commissioner Jones. That is right; the examiner does not, accord- 
ing to our rules. 

We agree on that, and the sections 17 (c) and 5 (b) that have been 
under discussion would make it statutory, so that the Commission 
could not—we, or the other seven members of the Commission that 
might come in the future—they could not change their mind and 
bring the examiner back under the control of other expertise of the 
prosecutory or investigatory groups in the Commission. It would 
really codify in a Federal statute the rules that we have adopted. 

Mr. Wo verton. Is this examiner an expert ? 
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Commissioner Jones. I would say his expertise comes from handling 
the cases from day to day, hearing the evidence, and writing the 
decisions on them, arid whatever he acquires in the way of skill | 
just like that acquired by a judge in handling technical questions in 
antitrust cases or patent cases, or all kinds of economic questions that 
might come up in litigation. 

Mr. Worverron. Well, are your examiners engineers or lawyers? 

Commissioner Jonrs. No, sir; I do not know a one who—— 

Mr. Worvertron. What is their status from that standpoint? 

Commissioner Jones. I believe that every examiner is a lawyer. 

Mr. Wotverton. And under the rules of the Commission, they are 
required to make their report based upon the testimony, without 
consultation with the expert staff of the Commission / 

Commissioner Jones. That is right, and I want to emphasize again 
that they have expertise in the hearing record. I do not know of a 

case where engineering questions or accounting questions are et ale 
that you do not have the expertise there. If they do not testify, they 
at least are at the hearing and can advise and counsel with the attorney 
who is trying the case, so that the questions that are wanted by them 
to be asked presumably could be asked of the witnesses, engineering, 
accounting, and otherwise, that appear in the case. 

Mr. Wouverton. That is not dissimilar to the procedure that pre- 
vails very largely in this committee with respect to its professional! 
staff. I think it may have been observed at times that members of 
the staff approach members of the committee who are conducting an 
examination, and suggest questions to be asked that will clarify or 
make plain the testimony of the witnesses, and I assume that that is 
the procedure the examiner follows. He can either call them as wit- 
nesses, or he can be advised ; and the examiner, by means of questions, 
will develop what your expert staff considers important in the decision 
of the case. 

Commissioner Jones. Presumably that would be right. I do not 
know where an examiner has insisted that a Commission engineer or 
accountant or other witness of the Commission take the stand when 
the counsel trying the case does not wish them to take the stand or 
they do not wish to take the stand. That would be the only difference. 

Mr. Wotverton. Yesterday, I made tlre observation that it seemed to 
me that if the expert testimony, evidence, or assistance of your staff 
was necessary, and it was at variance with what had been testified to 
on behalf of either of the contesting parties, it might be appropriate to 
let such individuals testify as to their views in order that the whole 
record might be before the examiner, and eventually before the Com- 
mission, and open to study and consideration as a part of the record 
in the case, rather than in the secret manner in which I assume it is 
now done. 

Commissioner Jones. I think that that is the thing that would be 
accomplished by statute if section 5 (b) and section 17 (c) were en- 
acted into law. 

Mr. Wotverron. Is there anything in the McFarland bill that 
would the examiner from calling for expert testimony from the mem- 
bers of your staff / 

C 7 eA Jones. No, I do not believe so, unless I have over- 
looked it. I do not think that there is anything to preclude it, but 
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there is nothing specifically authorizing him to demand that our ex- 
pertise take the stand. 

Mr. Wotverton. I think you can readily understand the thought 
that I had in mind, and that is, if those individuals who are a part 
of your staff are to be eventually consulted with respect to the testi- 
mony that has been given, it would be much fairer, more open and 
aboveboard, if they gave their testimony in the proceeding, which 
would enable the contesting parties, by question or otherwise, to con- 
tend with them as to the views they expressed, and thereby have the 
whole story on the record for the decision of the Commission when it 
eventually comes before them. 

Commissioner Jones. I think that that is the objective that the 
McFarland bill would accomplish. The public interest would be 
represented as far as testimony is concerned and as far as analyses 
are concerned, because that is what an expert witness does. He does 
not testify like a lay witness; he testifies with exhibits, analyzing the 
situation. With every application that is filed by individual litigants 
applying for frequencies or facilities, they have to attach to ‘their 
application the engineering data to accompany it, and there would be 
plenty of opportunity before trial to an: alyze that data and to put in 
exhibits of their own, if they have any. And that is the point to put 
it in, I agree. 

Mr. Wotverron. I do not want to take your thought away from 
what you had in mind in pointing out how the McFarland bill 
changes the procedure that presently prevails. 

Commissioner Jones. All right, sir. 

Now, the next thing, after an examiner makes his decision without 
consulting with anybody, the private litigants or applicants can file 
exceptions, and the opponents can file replies to those exceptions; and 
in that, again, the general counsel can present whatever replies or 
exceptions he cares to make with reference to the record which may 
be addressed. 

Then, if oral argument is requested, the Commission then gets the 
matter up on oral argument. Up to this stage, that again is in ac- 
cordance with the Commission’s rules, and sections 17 (c) and 5 (b) 
would codify it into a Federal statute. 

Now, at that juncture, I think it is well to explain how we did 
before the present procedures were established. That is that when 
an examiner would make a decision, he would come in before the full 
body of the Commission, and he would take his decision and try to 
sell it to the Commission. Then, on the other hand, somebody in the 
law or engineering or accounting staff, depending on the questions 
involved, would stand before the Commission and present their op- 
position, if any, to the examiner’s report. 

Now, the Commission would never issue the examiner’s report as 
a decision. It would just release it, and at the same time re ‘lease a 
decision of its own, and it might be the same as the examiner’s deci- 
sion if they thought the examiner was right. They would rewrite 
the decision, and it might be just the same, right straight down the 
line, to every dot of an “i” or cross of a “t” and a comma, but it might 
not. In other words, the Cocpaciuaien would write its proposed 
decision, and would release it at the same time that the examiner’s 
decision was released. 
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The parties or litigants, however, would address themselves on|) 
to the Commission’s proposed decision, because that was the one 
that really was legally to be attacked or to be affirmed or to be 
supported. 

Now the McFarland Bill, then, would not permit any future Com- 
mission to go back to this old procedure where the examiner had to 
come in and defend his decision before the Commission versus the 
expertise of the staff. It would make the Commission, by statute, 
stick to the present procedure. 

Now, prior to oral argument, the Office of Hearing Assistants pres- 
ently give to us a memorandum ruling upon the exceptions and replies 
to exceptions by the general counsel and the private litigants, depend 
ing on who has filed them, and make a determination of whether they 
are sound or unsound, frivolous, or whether they should be granted 
or Whether they should not be granted, and that is given to us before 
oral argument. 

Now the Office of Hearing Assistants does not participate in the 
oral argument, although there is a representative there present. 

Mr. Hessevron. What is that? 

Commissioner Jones. The Office of Hearing Assistants do not par 
ticipate in oral argument. That is, for the advice of the Commission. 

So on that today, presently, according to our own procedures, the 
expertise is furnished to us in two different ways: (1) the general 
counsel, if he is interested, argues the case in the open against the 
other litigants; (2) the Office of Hearing Assistants furnishes in- 
formation in private to us. 

There is where I think it is an administrative anomaly, and if this 
expertise is needed then at that stage, the wrong experts are arguing 
the case; if the general counsel or his assistants or anybody he desig- 
nates to argue the ease in open hearings and in oral argument cannot 
handle it so that the expertise can be explained to the Commission, 
then certainly the personnel of the type that is in the Office of Hear- 
ing Assistants should stand up and argue it. 

Now, my amendments that I passed up yesterday, to the McFarland 
bill, section 5 (b) and section 17 (c) 

Mr. Wotverron. You had read the first proposed amendment when 
the quorum call bell rang. 

Commissioner Jones. It refers to the committee print of S. 658, 
which is dated “in the House of Representatives, February 6, 1951, 
referred to the Committee on Interstate and Foreign Commerce,” and 
that. particular section is what these amendments are addressed to 
in the way of page numbers and line numbers. 

The first one is addressed to page 8, line 22, and it woud strike out 
all of the rest of page 8 and the first 6 lines of page 9, and substitute 
the language which is at the top of the page in my mimeographed 
sheet which I sent up yesterday, which I shall read now, if you want 
me to. 

I finished yesterday reading that. 

Now, there is one new thing added which is not in the McFarland 
bill, and it is in this amendment to section 5 (b), and that is—— 

Mr. Woxverron. Are you speaking with reference to the amendment 
on page 8 and following? 
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Commissiorfer Jones. Yes. I am speaking with reference to the 
amendment to page 8, starting at line 22, and the first 6 lines of page 9, 
and substituting this language for that. That is section 5 (b). 

The purpose of this amendment, taken in conjunction with 17 (c), 
which I will read later, is that the Office of Hearing Assistants will 
be limited in what they can do for the Commission, and that they 
cannot, after the Commission has delivered its opinion and there is 
an appeal in the courts, appear before the court and become an advo- 
cate for the Commission’s position, and then if there is a remand or a 
reversal by the court, come back in and make a presentation or make 
recommendations or advise with the Commission after they have been 
an advocate in the court. 

It can arise in another cose, where the Commission would file an 
injunction suit against a broadcast licensee, and one of the Office of 
Hearing Assistants could not then advise with the Commission re- 
garding that case. 

The whole idea is that, in conjunction with 17 (c), they will be able 
to give us factual information, make digests of the evidence involved 
in the exceptions or replies to exceptions, and do the mechanical things 
that are necessary to give the Commission the full benefit of what the 
factual situation is as raised by the litigants in the open; but they 
cannot recommend. 

Let me summarize it again. The addition that I would put into 
section 5 (b) would be that they could not become an advocate before 
the courts, this Office of Hearing Assistants, and then come back in on 
reversal or remand by the court in a given case, and presume to give 
us objective advice. On the theory that once they have appeared 
before the courts as an advocate, they lose their objectivity, having 
once been an advocate, and should not consult with us again or rec- 
ommend. 

Now, on the other part of this subject, it starts on page 29 of this 
same print where, at line 15, you first see “intermediate report.” That 
ison lines 15 and 16. 

For clarification, applying to our Commission, I have changed that 
to “initial decision,” because that is the way we designate our initial 
pronouncements. : 

The same thing is in line 17, just changing “intermediate report” 
to designating it as “initial decision”; and on lines 20 and 21, “inter- 
mediate report” is again changed to “initial decision.” 

That is the only significance there. 

Now, on page 30, for convenience of getting a full text, I have just 
stricken out all of page 30 and the first four lines of 31, and I have 
rewritten it to accomplish the same purpose that the McFarland bill, 
insofar as this section is concerned, is supposed to do; and the way 
we have addressed ourselves to it, pro and con, at the Commission. 
But I think it puts in clearer language, exactly and more specifically, 
what the Office of Hearing Assistants will be confined to do. 

It is rather lengthy, and it is already in the record, but if you would 
like me to read it into the record, I would be glad to. It is already in 
the record transcribed by the reporter. 

Mr. Wotverton. Of course, the printing of that in the record, with- 
out opportunity of the membership to see the record, unless they hap- 
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pen to have a copy of your amendment, would not convey to use as 
fully as it should the purpose of the amendment. Would you care to 
explain just what the amendment does? 

Commissioner Jones. Starting out at the top of page 30 and 
reading : 

Notwithstanding the provisions of section 5 (c) of the act of June 11, 1946 (60 
Stat. 239)— 
the Administrative Procedure Act, which excludes original applica- 
tions, which presents a large bulk of our business—notwithstanding 
that exclusion— 
save to the extent required for the disposition of ex parte matters as authorized 
by law— 
that is, where there is no contest— 
no officer who presides at the reception of evidence pursuant to (a) and (b) 
hereof shall consult any person or party on any fact or question of law in issue 
unless upon notice and opportunity for all parties to participate; nor shall such 
officer be responsible to or subject to the supervision or direction of any other 
person engaged in the performance of investigatory, prosecutory, or other func 
tions for the Commission or any other agency of the Government. 

Mr. Bennetr. What does that mean ? 

Commissioner Jones. That specifically means that he-must write 
the decision based upon the record as disclosed by the parties, genera] 
counsel and private litigants, and he can consult with no officer or 
party unless he gives notice to all to participate in such a conference 
on a point that needs clearing up. 

Mr. Bennett. That is a Commissioner ? 

Commissioner Jones. I should think that it is intended to cover 
that very point; yes, sir. 

I struck out and did not put back in the first four lines of page 31, 
which is as follows: 
and no examiner, who conducts a hearing, shall advise or consult with the Com- 
mission with respect to his intermediate report or with respect to exceptions 
taken to his findings, rulings, or recommendations. 

Now, if it is thought that this language does not also include these 
last four lines, then they should be added to my amendment, because 
it is intended that the examiner shall not consult before or after the 
hearing with anyone; that he decides it on the basis of the record. 

Mr. Worverron. In order that we may clearly understand it, am 
I correct in my thought that you have just said that those words should 
be included in your amendment? 

Commissioner Jones. If there is any doubt in the committee’s mind 
that the language which says he shall not 
consult with any person or party on any fact or question of law unless on notice 
and opportunity for all parties to participate, 
does not comprehend and cover the other language on page 31 in the 
present MacFarland bill, to wit— 
and no examiner, who conducts a hearing, shall advise or consult with the Com 
mission with respect to his intermediate report or with respect to exceptions 
taken to his findings, rulings, and recommendations 


if that is not comprehended in that, in my amendment, it ought to be 
added to my amendment; yes, sir. | 

Mr. Worverron. Your amendment contemplates that it does cover 
the thought that is expressed in those words that you have just read / 
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Commissioner Jonrs. That is right. 

Mr. Wotverron. You state that if you are not correct in it having 
that effect, you would like to have it added ? 

Commissioner Jonns. That is right. 

Mr. Worvertron. From my experience on = committee, it has been 
such that I am of the opinion that you never can make it too plain. 
I have too frequently seen commissions—and 7 am not referring par- 
ticularly to this Commission any more than to any other—but I have 
seen them interpret the intent of Congress by the use of the language 
that was used, when as a matter of fact knowing what had been the 
argument in the committee and the purpose and intent of the com- 
mittee, I have at least personally disagreed with the construction that 
was placed upon it by the commissions. 

I am therefore of the opinion that the more language you use that 
will make it plain what the intent is, the better it ‘will be. 

Mr. Rocers. Mr. Jones, how large is the staff of the office of Hearing 
Assistants at the present time? 

Commissioner Jones. I believe it is 6 or 7. 

Mr. Rocers. Well, now, would your proposed amendment increase 
or decrease the size of the staff? 

Commissioner Jones. I do not propose to do any changing at all 
with them. That is a matter of administrative burden and day-to- 
day operation and necessity. 

Mr. Rogers. That is all. 

Mr. Worverton. I do not believe that you had answered the question. 

Commissioner Jones. I had not read the entire amendment, and I 
would like to conclude that, if I may. 


Mr. Wotverton. I havea few more questions, and then I will be glad 
to Agger sei8 and I am trying to lay a foundation, that the committee 


may understand as well as we can what the issue is, and that we make 
it easier for members of the committee to ask the questions that have 
arisen in their minds. 

Commissioner Jones. I believe I shall take your correction, and I 
think you have pointed up something, as I sit here and read it, that 
is not in my language, and I would like, therefore, to have the four 
lines on the top of page 31 added to the amendment that I passed up. 

Mr. Wotverron. I suggest, then, that you amend your amendment 
so as to give it to us in a complete form that you now feel is better. 

Commissioner Jones. All right, sir. 

Now, reading further, section 17 (c) : 

No officer, employee, or agent engaged in the performance of investigatory or 

prosecutory functions for the Commission, a board thereof, or in any litigation 
before a court pursuant to the Communications Act of 1934, as amended— 
and I have added there— 
or in any litigation before a court— 
to make it conform to the amendment in 5 (b)— 
Shall advise, consult, or otherwise participate in the taking of any action re 
quired by (a) and (b) hereof, and no initial decision required herein shall be 
reviewed for the Commission, either before or after its publication, by any per 
son other than members of the Commission or personnel employed regularly 
and full time in the immediate office of any member of the Commission. 
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The purpose of that language is to make it exactly as a court and 
his assistant have to do it. 

The foregoing provision shall not operate to prevent a member or membet 
of the review staff provided by subsection 5 (b) from preparing, without re: 
ommendation, a summary of evidence presented at the hearing before the Com 
mission or, after an initial decision but prior to oral argument, from preparing 
a compilation of the facts material to the exceptions and replies thereto file: 
by all parties to the proceeding and, after oral argument, from preparing, withou 
recommendation, such final decision as the Commission shall direct. 

Now, the proviso clause gives the Commission the personnel of the 
Office of Hearing Assistants for mechanical work that a court doing the 
same kind of business in technical fields does not now enjoy or have, 
but it is in addition to what courts and their assistants or judges and 
their assistants have. The Commission can use the Office of Hearing 
Assistants to get summaries of the evidence and to get a compilation 
of the facts material to the exceptions and the replies thereto, and 
they can do all of that mechanical work outside of the Commissioners’ 
offices, without recommendation, so that eventually it is the Com- 
mission’s decision of any seven Commissioners that happen to be 
there. 

Then there are four lines to be added at the top of page 31. 

Mr. Wotverton. I am not quite clear as to the position you take 
with respect to section 6 regarding renewals. Will you explain your 
position in that respect ? 

Commissioner Jones. With respect to section 6, I believe Commis- 
sioner Hyde and I concluded that we did not need to have the language 
that renewal applications shall be considered as original applications 
before the Commission. I stated in the full body of my statement : 
week ago that the Commission had an opportunity and there was a 
good scientific reason to shift VHF television frequencies where there 
were more than really needed to serve the public interest, and put them 
in States close by or communities close by where they would be 
deprived of all TV service. 

I think from a practical standpoint the Commission recognized 
the kind of investment and the size of the investments that television 
licensees put in their stations to construct them and the operation that 
they have done in the period of pioneering. This kept us from deleting 
any. I think it was an economic question. From a scientific stand- 
point or from an economic standpoint, had the Commission not previ- 
ously made the grants, they probably would not now propose seven 
stations today in New York City and then have no VHF stations in 
New Jersey or I believe one in Connecticut. 

At the time the Commission made the original decision of seven 
VHF stations in New York City, it was thought that television would 
be something like the big plays in New York; that, if people wanted 
them from the hinterland, they would go to New York and get 
them. 

However, television took hold at such rapid pace with the rank and 
file of people that there is great demand for television stations in lots 
of communities; and even though—I should correct myself—even 
though there is one New Jersey station, it really isa New York station 
because they want to move their antenna from New Jersey to the 
top of the Empire State Building; and, although they will serve some 
portion of New Jersey, they are for all practical purposes another 
New York station, making it seven stations in New York. 
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I think from a practical standpoint the words that renewal appli- 
cations should be considered as original applications lost their force 
and meaning when the Davis amendment was dropped out of the 
Communications Act in 1936. Up to that time the frequencies and 
the use of them were divided by zones throughout the United States; 
and if at any given time, renewal time, there happened to be more 
stations in a particular zone than was necessary and somebody would 
make application for a station in a zone that did not have as many 
stations as the first zone where the station was located, the Com- 
mission could summarily, on the basis of the Davis amendment 
formula, remove or delete the station in the overcrowded zone and 
put it in the zone where they were understationed. 

Now, in one such case, Nelson Bond & Mortgage Co., where the 
operation of the station, so far as I know, was above reproach, 
the station was deleted on the basis that new zones, or that the zones 
in which the competing application was requesting facilities, was 
understationed. 

Now, it seems to me that, recognizing the practicalities of the situa- 
tion and the enormous investments that broadcasters put into build- 
ing their facilities, we should not treat them as against a new appli- 
cant just as if they had made no investment at all. 

What does section 6 leave, then? It leaves only a finding, on re- 
newal, of public interest, convenience, and necessity. If licensees meet 
that test, they are entitled to a renewal. If they do not meet it, then 
they are entitled to a denial and should get one. 

Section 6, it seems to me, does not hamper or hurt or burden the 
Commission in any way administratively. As a matter of fact, I 
think it helps it. 

Mr. Wotrverron. Does the statement which you have just made 
carry in full the objection that you may have to making renewal ap- 
plications meet the same tests as original applicants? 

Commissioner Jones. I don’t believe I understood that question, 
Mr. Congressman. 

Mr. Worverron. Well, the point I want to get at, and what I am 
seeking to ascertain, is, What objection do you have to making re- 
newal applications meet the same tests as original applicants? Now, 
I ask you if what you have just stated sets forth as fully as you de- 
sire, your thoughts in that matter? 

Commissioner Jones. I believe it does. I could go into details 
about the number of deletions that the Federal Radio Commission 
engaged in, as against the Communications Commission, its opera- 
tion before the Davis amendment was repealed and now. 

I believe that it isn’t necessary to do that, and I think the 
practical factual situation warrants changing the act as it is written 
in section 6. 

Mr. Worverton. What, in your opinion, will be the effect of strik- 
ing the language presently in the renewal section of the act, upon 
the public responsibility of the broadcaster ? 

Commissioner Jonrs. I do not think that there will be any effect 
whatsoever, because they still have to meet the test of public interest, 
convenience, and necessity, according to the amendment; and that, it 
seems to me, is sufficient for the Commission to carry out the purposes 
of the act. 











208 AMENDING COMMUNICATIONS ACT, 1934 


Mr. Woxvertron. If you rely on revocation, does that not put a 
higher burden of proof on the Commission to delete a station / 

Commissioner Jones. No, sir. I think the courts have determined 
in the Churchill Tabernacle case that we have to have clear and com- 
pelling reasons to delete a station. I think that for all practical 
purposes it says we have to havea good case in order to delete a station 
from the air. 

So I would prefer, it seems to me—I am not arguing it—but, as far 
as an amendment is concerned, it seems to me that the Commission 
really has sufficient power in the revocation sections of the statute, 
as amended here, to deal with public interest, convenience, and 
necessity. 

Mr. Wotverron. Going back to testimony that you gave earlier in 
this session—and this is my last question—I gathered from what you 
said that the examiner was not privileged to have the assistance of 
the expert staff of the Commission in the making of his report. 

Commissioner Jones. That is right. 

Mr. Wotverton. Now, the question naturally comes to my mind— 
and I am sure it must have come to the mind of some others—why 
is that principle applied to an examiner in making the initial report 
and is not carried out with respect to the Commission itself? Is it 
assumed that the examiner will have all of the necessary information 
on the record to make a decision, whereas the Commission, which is 
higher in authority than the examiner, cannot rely on the record and 
therefore must have additional information / 

Commissioner Jones. As far as I view the problem, I think the 
examiner certainly should not be presumed to do a better and more 
capable and efficient job than the Commissioners themselves. I think, 
having written the rules that way with reference to the liberation of 
the examiner, we should govern ourselves accordingly. 

Mr. Wotverton. Well, it just seems to me, if the principle is right 
in one case, it should apply to the other. 

Commissioner JongEs. I agree. 

Mr. Wotverron. That is all. 

Mr. Cartyte. Mr. Jones, how long have you been a member of this 
Commission ¢ 

Commissioner Jones. Since September 5, I believe, 1947. 

Mr. Cartyte. Now, you have had experience, of course, as a prac- 
ticing attorney ? 

Commissioner Jones. Yes, sir. 

Mr. Cartyte. From the time that a petition is filed with the Com- 
mission, about how long is it before the case is assigned for hearing ? 

Commissioner Jones. I don’t know whether I can answer that or 
not, Mr. Congressman. 

Mr. Cartyie. Give me the approximate length of time. 

Commissioner Jones. It could be 6 months. 

Mr. Cartyte. It is usually 18 months, is it not? 

Commissioner Jones. It could be. 

Mr. Cartye. It is more than a year as a rule, is it not ? 

Commissioner Jones. I can’t say whether it is, Mr. Congressman, 
and I am not trying to duck you. I will be glad to look up the ree- 
ord and get a compilation of it. I just haven’t given consideration 
to that. 

Mr. Cartyie. Why, would you say, is there so much delay ? 
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Commissioner Jones. We have had a tremendous burden or work- 
load at the Commission, and there have been, starting with 1945 when 
the war was over—there had been a freeze on during the war, and 
there were a number of applicants anxious to get into the business, 
and the radio business had been lucrative, financially, during that 
period. And, although we had caught up considerably on our work- 
load, nevertheless sometimes there would be a shortage of engineers 
to testify and to analyze the applications, and sometimes there would 
be a shortage of examiners—for one thing or another—— 

Mr. Cartyte. Is it a fact that the Commission is over-worked? Is 
that really the excuse for the long delay ? 

Commissioner Jones. I didn’t get the first part of that. 

Mr. Carryte. Is this long delay in assigning a petition for hearing 
due to the fact that the Commissioners are overworked ¢ 

Commissioner Jones. I don’t believe so, Mr. Congressman. 

Mr. Cartyie. Is it because you have an insufficient number of ex- 
aminers / 

Commissioner Jones. Well, there are delays up to the point where 
it is designated for hearing because of analyzing what the engineering 
considerations are and the legal and accounting considerations. 

Mr. Cartyie. But I am asking now—— 

Commissioner Jones. That doesn’t reach the Commissioners’ office ; 
that is handled at the staff level. 

Mr. Cartyie. I am asking now, Why is there so much delay between 
the time that a petition is filed and the day that the hearing is set ? 

Commissioner Jones. I would say that that was just a workload at 
the staff level. 

Mr. Cartyie. Would you not say there was a little carelessness 
there / 

Commissioner Jones. I can’t say that there is, Mr. Congressman. 
It may be, when you say “carelessness,” it may be that we are not as 
efficient as we ought to be, but I do not think carelessness. 

Mr. Cartyite. Would you not say that, when a petition is filed with 
your Commission asking, we will say, for a television broadcasting 
station now, or radio broadcasting station, that 12 months is an un- 
reasonable length of time to wait until the case is set for hearing ¢ 

Commissioner Jones. I will agree with you that 12 months is a long 
time when you are anxious to get into the business. 

Mr. Cartyite. Would not 6 months be a long time? 

Commissioner Jones. It could be, but you cannot change the facts 
of life. If we cannot handle the business any faster than that, it just 
raises the question that you are not organized well enough to do it or 
you do not have the personnel to do it. 

Mr. Cartyte. There are not very many courts that you have to wait 
6 months to get the first hearing, would you think ? 

Commissioner Jones. Well, I have been out of the practice since I 
have been in Congress and here, and I do not know. 

Mr. Cartyte. I gathered from your line of thought that you Com- 
missioners are operating a court, or at least a quasi court, and it just 
impressed me that 6 months is an unreasonable length of time-to wait 
before you get your first hearing. 

Now then, the examiner is acting as an agent for the Commission, 
is that correct? 

Commissioner Jones. That is correct. 
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Mr. Cartyte. And he hears all of the evidence. 

Commissioner Jones. That is correct. 

Mr. Cartyte. And the Commissioners never see a witness. 

Commissioner Jones. That is right. 

Mr. Cartyie. And the examiner hears all of the cross-examination. 

Commissioner Jones. That is right. 

Mr. Cartyte. And the Commissioners never hear that. 

Commissioner Jonrs. That is right, with one exception, Mr. Con- 
gressman, and that is in revocation proceedings, where a Commissioner 
is designated to do it; or where there is a cha ange or where the plead 
ings or applications show there is a change of policy, it is designated 
to a Commissioner to hear 

Mr. Cartyie. The examiner oftentimes goes and inspects the 
premises, would you not think so? 

Commissioner Jones. I can’t say that that is true. If it is a local 
frequency, low-power, 250-watter, the hearing is held in several places 
where the facilities covered by the applications are located. 

Mr. Cartyte. But the examiner is acting for the Commissioners, 
and he is appointed by the Commissioners / 

Commissioner Jones. That is right. 

Mr. Cartyte. And if it should become necessary or advisable, there 
would be no reason why he should not be permitted to go and inspect 
‘ or look at some location that has been referred to in the evidence, 
would there / 

Commissioner Jones. Some locations referred to, you mean? 

Mr. Car.yte. That is right. 

Commissioner JonEs. I do not see any objection to it; no, sir. 

Mr. Carvyte. So that man is the only person connected with the 
Commission who sees and hears all of the witnesses, the cross- examina- 
tion, the exhibits, and perhaps examines the location if there is any 
dispute that he would feel it advisable to inspect the location. Then, 
if he is the only one connected with the Commission that has that 
information, would you not say that he knows more about any particu- 
lar case that comes before the Commission than any of the members ? 

Commissioner Jones. In that particular record, yes, sir, and he gets 
a chance to view the situation, and to view the witnesses, and deter- 
mine their demeanor on the stand, and I would say he certainly does. 

Mr. Carty.e. In other words, while he is hearing this case he not 
only observes the demeanor, but he can observe any prejudice that 
might come from the witness? 

Commissioner Jones. That is right. 

Mr. Cartyte. Now then, with those facts in mind, he knows more 
about a case and the evidence connected with the case than any. other 
person connected with the Commission, is that right? 

Commissioner Jones. I would guess that that is right. 

Mr. Cartyue. Now then, if that is true, would not the members of 
the Commission be depriving themselves of a great opportunity to 
learn more about the case if they should keep the examiner from con- 
sulting with the members of the Commission ? 

Commissioner Jones. Well, I will answer it this way: In the first 
place, the Commission has already by rule said that they shall not. 
Now, the analogy to that would be, if the district court heard the 
original patent case, then they ought to be able to sit in and consult 
with the court of appeals; and likewise, the court of appeals, with the 
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district court, come and consult with the Supreme Court, because 
presumably each one would know more than the fellow that got it for 
the first time. 

Mr. Cartyte. In other words, if the members of the Commission 
are deprived of the consultation with the examiner, they are divorcing 
themselves from the one man who knows the most about that case? 

Commissioner Jongs. No, sir. When the examiner writes up the 
decision, he is making that decision and telling them all he knows 
about it, and making his determination. 

Mr. Cartyte. Do you not know that you observe and learn from an 
actual trial things that you never get out of the transcript of record 

Commissioner Jones. Definitely, and that is why he makes his 
decision. 

Mr. Cartyie. Have you not learned from actual practice that often- 
times the appellate court, in relying solely upon the record, may often- 
times miss the most important features of a case / 

Commissioner Jones. And if he does, then that is the litigants’ 
counsel’s business to call to the Commission’s attention. 

Mr. Cariyie. You have seen the real matter of a case ignored in 
the decision of appellate court which is based exclusively on the 
record. 

Commissioner Jonrs. I do not know of any better system, Mr. Con- 
gressman, than the Anglo-American principles of justice, where attor- 
neys for the litigants, hired and employed and skilled in calling 
attention to any mistake of error in fact or conclusions of law, or 
final decision; any better way to handle it than the Commission has 
adopted in these rules to handle examiners, for them to make their 
decision and for us to review it and for the litigants then to attack 
that decision in any way they see possible, in order to bring about 
justice. I think that that is the actual way to do it, and less injustice 
will be done. 

Mr. Cartyie. My experience has not been to that effect. 

That is all that I care to ask you. 

Mr. Rogers. Commissioner Jones, there is just one question that I 
wanted to get your observation on, and that is your amendment in 
which you state this: “The Commission shall establish a staff, directly 
responsible to it, and to no other employee, officer, or officers thereof,” 
and just what is meant by that / 

Commissioner Jones. By that is meant that they are not under the 
general counsel, the assistant general counsel, or the chief engineer 
or the assistant chief engineer, or the chief accountant or his assist- 
ants; neither can anybody who has participated or can participate 
in prosecutory or investigatory work have any association with them, 
There shall be nobody in ‘between the C a and this staff. 

Mr. Rocers. Could you read into that, it means that the Commis- 
sion must deal directly with each woes, tot of that staff, and that 
there may not be any supervision over the staff ? 

Commissioner Jones. That doesn’t have anything to do with the 
organization of the staff itself. It just says that there shall be nobody 
intervening bet ween the Commission and the staff. 

Mr. Rogers. How many do you propose to have on that staff / 

Commissioner Jones. The statute would not limit that at all. 

Mr. Rocers. It would not limit that at all? 
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Commissioner Jones. It would be determined purely by the admin- 
istrative burden, whatever would be required. ; 
Mr. Rogers. Now, just one other question, Mr. Chairman. With 


reference to having the staff interview or have conference after the 


ease is heard, do you believe you would not go out of the record 
if they did consult with you? You do not do that at the present 
time. Suppose an investigatory member of the staff goes out and 
gathers up all of the information disclosed by Mr. Carlyle and he 
comes in; and now, after the case is heard by the Commission and you 
prepare a decision, in the process of preparing a decision do you 
think that this staff member who took evidence, he should not say 
anything at all to the Commission in explanation of the record before 
you, and not outside of the record ? 

Commissioner Jones. I think if you have an investigator, then he 
ought to put in the record, and if the investigation amounts to any- 
thing and it is based upon legal evidence, he ought to testify in the 
proceedings. That is where he gets in. 

Mr. Rogers. Suppose there is something in that record you did not 
understand, that you could better understand if you had access to 
this staff member, and do you think in that event you should be afraid 
to hear him? 

Commissioner Jones. I should think that someplace along the line, 
in the record, and giving an opportunity for everybody to participate, 
whoever can give better evidence than is put in the record, they ought 
to open up the record. 

Mr. Rogers. Do you not believe, with the fine character of the Com- 
mission that you have now—and I mean that, each member of the 
Commission—do you not believe that their sense of justice would 
not be colored by discussing it with a staff member who knows the 
facts a little better than the Commission does, to come in after the 
case has been heard, to come in and give advice to arrive at a just 
decision ? 

Commissioner Jones. I think, in accordance with Anglo-American 
principles, if they have any advice to give to the Commission, they 
ought to do it like they have to do before the examiner, and that is to 
give it after notice and give all parties a chance to participate. 

There is quite a difference in giving advice when you are not going 
to be contested on cross-examination or have to be argued with, and 
giving it in executive meetings. There is no question whatsoever and 
that is not a question doubting the morals of Commissioners, or of the 
effect of immorality of private consultation. This is just a question 
of bringing the Commission into line with the Anglo-American prin- 
ciples of justice, which have made the courts the great, respected 
institutions that they are today. 

Mr. Rogers. Generally speaking, are not your staff members men 
of high type of character? 

Commissioner Jongs. As far as I know, they are of the highest-type 
characters, yes, sir; and this is no attack upon their character what- 
soever. 

Mr. Rogers. In other words, the Commission is just afraid of them, 
is that right? After the case has been argued before them, they are 
afraid to say anything to them? j 

Commissioner Jones. I can’t say that they are afraid of them. I 
think that just ordinary principles of justice require that if a man 
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has any information or expertise, that he ought to be able and be 
brave enough to put it up in open court, and I should think that the 
Commission would be much more pleased with the expertise it gets 
if it hears its expertise tested in the crucible by other litigants or by 
counsel for other litigants or engineers for other litigants attac king 
it, right in the open. I get a lot better underst: anding of the points 
of contention when all parties argue about it in the open than I do 
if one argues in the open. Later the Office of Hearing Assistants 
says, “Everybody is all wrong. Are we going to listen to this group ¢” 
How are you going to weigh the factors of which group had the in- 
fluence, the transcripts in the open hearing, or just the conversations 
in executive session ? 

Mr. Rogers. You do not entertain the idea that an examiner could 
influence you in your position ? 

Commissioner Jones. That an examiner does, you mean ? 

Mr. Rogers. Yes. He could not influence you after you had heard 
all of the arguments, if you called him in to explain some phase of it 
that you did not quite understand ? 

Commissioner Jones. Under the present rules of the Commission 
and under the statute, and under the amendment that I propose, what 
will influence me is the examiner’s decision, tested in the crucible of 
opposing litigants and the general counsel, with all of the expertise 
at his fingertips that he can have. Out of that argument, I can deter- 
mine what is right or wrong. I cannot do it very well when I have 
a set of contentions here in the open, and another set with another 
idea and another concept, not addressing itself in the open, presuming 
to know more than the folks that argued the case in behalf of the 
expertise. And I didn’t know where you get anything but confusion 
by having one expertise arguing in the open and another expertise 
arguing in executive session. It seems to me that that is confusion 
confounded and administrative waste. 

Mr. Rogers. I did not mean to say argument, but getting his inter- 
pret: ation of something that might not be plain to you. 

Commissioner Jones. If it is good interpret: ition, then he ought not 
to fear putting it up against opposing litigants. That is my only 
point. 

Mr. Hesevron. I wish you would explain a little more the make- 
up of this Office of Formal Hearing Assistants. I understand that 
that was established on June 2, 1949. Then the name was changed and 
this one substitutes a spec ial legal and technical group. How many 
are there in that group? 

Commissioner Jones. As far as I know, six or seven members in the 
group. 

Mr. Hesevron. Who heads it up? 

Commissioner Jones. Parker Hancock, a fine fellow. 

Mr. Hesetron. Are they people of considerable experience with the 
Commission ? 

Commissioner Jonrs. The actual experience that they have had. 
They have been with the Commission before I came there, yes, sir, and 
how much before, I do not know. Some came from common carrier, 
and some came from the Broadcast Division, both in law and in 
engineering. 

Mr. Hesevtron. Well, what is the difference between the type of 
person—it has been stated that they evaluate evidence that has come 
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in on the record—and what is the difference in practice between the 
type of assistance that you get from that office, and that you get from 
your own special assistant ? 

Commissioner Jones. Well, the type of assistance I get from that 
office is, before oral argument, one of taking the exceptions of the 
parties, including the general counsel and private litigants, and the 
replies thereto, and analyzing these exceptions as to whether or not 
they are sound or unsound. That comes to us before oral argument. 
Now, for whatever assistance that is, I do not think it is an assistance 
coming that way. And then the parties that are trying the case, 
including the general counsel, do not know what the recommendation 
of the office of hearing assistants is with reference to the various excep- 
tions and replies. 

Counsel for the parties may miss the boat entirely on what con- 
sideration the Office of Hearing Assistants has given to their recom- 
mendations furnished us, except as questions are asked on points in 
the oral argument. That is a service to all Commissioners abstractly. 

Mr. Hesexron. In connection with any contested case, I take it for 
granted that the parties before the Commission, having considerable 
at stake, will engage and do engage highly competent legal, economic 
if necessary, and engineering witnesses if nec essary, and that all goes 
before the examiner in an effort to exhaust every possible factor that 
has a bearing on reaching a decision; is that not right? 

Commissioner Jones. That is right. 

Mr. Heseiron. And the Commission has a highly competent general 
counsel, and I assume plenty of assistants, so that the public interest 
is fully developed in the hearing before the examiner. 

Commissioner Jones. Exactly. 

Mr. Hesevron. Now, it is difficult for me, not having served on 
any commission, to understand specifically what type of evaluation 
it is that must come in the dark, after all the case has been presented 
fully, that is so essential for a correct decision by the Commission, 
that has not been presented before the examiner. And I wonder if you 
have in mind—TI think I asked the chairman to set up some definite 

case that had already been completed, but abstracted. 

Can you give us an example of the type of evaluation that would 
come from the staff under the present procedures, that does not appear 
in the printed record? 

Commissioner Jones. I would say it would come this way, very 
likely, in that exception 7 or 8 or 9, we will say, hypothetically, in- 
volves an interpretation of accounting as to whether an applicant is 
financially qualified or whether he should be discarded because he 
doesn’t have enough money. And you may have a complicated finan- 
cial statement to determine whether or not that fellow is qualified. 
The Office of Hearing Assistants can say that, according to their inter- 
pretation, they think the applicant is not qualified for these specific 
reasons, and that is it. 

It could be an engineering question, where they say that this excep- 
tion is based upon a part of the evidence, and therefore the exception 
should be denied. 

Mr. Hesevron. Then, in the ordinary case, if the Office of Hearing 
Assistants should conclude from the evidence that has been presented 
that applicant A was not financially qualified, their answer, I assume, 
would be just that, that they are not financially qualified. Now, it 
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might be broadened, I assume, to add to that, “because of certain 
factors,” but it certainly should not be or would not be, in the ordi- 
nary case, any great, long, detailed explanation or any extended con- 
ference, with interchanges back and forth over a period of time; that 
would not be it, would it? 

Commissioner Jones. There could be interchanges on that point 
after the oral argument, at which the Office of Hearing Assistants 
sat silent. They could bring up the same point in executive session 
if it hadn’t been clarified in oral argument, and argue at length again 
before the Commission. 

Mr. Hesevron. Physically, it would be possible to transcribe exactly 
what was asked and what the answer was? 

Commissioner Jones. Yes, sir. 

Mr. Heserron. It might take up a few pages of the record. 

Commissioner Jones. That is right. 

Mr. Hesev.ron. But do you think of any good reason why the parties 
in interest, and, for that matter, the people who have to advise their 
own clients in the future in terms of the precedents established by the 
Commission, should not have the advantage of at least that much of 
what goes on in arriving at the decision / 

Commissioner Jones. Well, in the first place, I think the weighing 
of the evidence by this Office of Hearing Assistants is not sound and 
should not be done, but if you are going to have it and have to com- 
promise on it, then certainly someplace or other the litigants or even 
the General Counsel should have an opportunity to respond to it. 
And a transcript would provide that. 

Mr. Hesexron. I think this question has been asked, but I would 
like to be sure it is in the record. There has been some suggestion 
made that this adoption of this bill would substantially increase the 
cost of the operation of the FCC, and as I have the figures before me, 
on fiscal 1950, the operational expenditures were $6,729,525, and the 
personal services Were a very great portion of that, $6,124,115. And 
as a Commissioner, do you foresee any substantial increase, if we 
pass this bill, in the cost of operation ? 

Commissioner Jones. I do not see that there has to be, but even if 
it would be considered, and I do not stand aside for anybody for 
trying to cut down the cost of Government, at least when I was in 
Congress and I think so yet—I think between principles of Anglo- 
American justice for the broadcasting industry, and such a dynamic 
field as this, depending entirely upon good reputation above reproach, 
like Caesar’s wife, that the price of any additional cost of bringing 
this concept into effect is certainly justified. That is what the Ameri- 
can people are paying for and it is one of the prime considerations in 
the establishment of our Republic, getting justice. 

Mr. Hesevron. As I understood some of the testimony, there was 
a suggestion that this would bring about the staffing of each Com- 
missioner’s office with at least an accountant and an engineer and 
a lawyer. Do you think that that would become necessary / 

Commissioner Jones. I do not think that that is necessary. 

Mr. Heseiron. Why? 

Commissioner Jones. There are only six or seven people in the 
Office of Hearing Assistants, who presumably can do this kind of 
work without any help from the Commission, so it doesn’t follow, 
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then, that you need to have an accountant and an engineer and : 
lawyer at each Commissioner’s office in order to do the same wiek. 
If that were true, you would have to have seven times seven, or 4°) 
people in the Office of Hearing Assistants. 

Mr. Hesevron. What about any duplication of personnel in the 
Commissioners’ offices and the staff offices ¢ 

Commissioner Jones. I do not think that there needs to be that. 
As I said in my statement earlier last week, I think that folks work- 
ing in Commissioners’ offices have more direction to their work and 
can take more pride in their work because they are responsible to only 
one Commissioner. They can work under his direction; and they 
have pride and can have pride in seeing their work coming into 
fruition in the way of reports or in decisions, and they see their re 
search develop into decisions, even if they don’t like them. And 
I am positive that my man is very proud when he sees any kind 
of work coming. out of our office, and I think that that leads to a 
more efficient employee when he has that kind of cause in his chest. 

Mr. Hese_ron. Yesterday you mentioned something about sugar to 
catch the largest number of Commissioners. I wish that you would 
just develop that a little bit. 

Commissioner Jones. If we can project ourselves into the Office of 
Hearing Assistants’ position, when he has a problem. before him to 
write up after we have had all of these conferences and the oral argu- 
ment and the Commission has given the group instructions to write a 
decision, they have to write it in such a way that it will not be offensive 
to the four people who have voted for that particular decision and 
who have given that particular instruction. They have to be sure 
that they do not offend the other three, particularly, who are opposing 
that particular decision. So that they get to the point where they 
are in a guessing contest as to what ‘language will please the four 
Commissioners that they can put in the decision. Such language 
doesn’t necessarily represent the exact views of any one of the four. 

Whereas, if an opinion is developed in a Commissioner's office, as 
courts assign contested cases to each of their colleagues to write, 
depending upon who dissents and who joins the majority, that at least 
represents the man that is working that out, represents the views of 
the man he is working for. And then the Commissioners among them- 
selves can work out the language that they specifically want. 

Mr. Hesevron. As an individual Commissioner, how much control 
do you have over this Office of Hearing Assistants / 

Commissioner Jones. As an individual Commissioner, I have none. 
I can get maybe some help on writing a dissent, but as far as over-all 
supervision of that Office of Hearing Assistants, it is like the town 
hall, it belongs to everybody and belongs to no one, and the first thing 
you know, rocks are in the window. 

The Carman. Mr. Jones, will you suspend ? 

(Off the record. ) 

The CuatrMan. Now, Mr. Jones, will you proceed / 

Mr. Hesevton. Mr. Jones, before I forget it, you mentioned a case 
yesterday, I think of the Admiral Corp. Do you have other cases in 
mind somewhat similar to that case ? 

Commissioner Jones. Yes, sir. 
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Specifically, the Admiral case is Hazeltine Research, Inc., v. Ad- 
miral Corporation (183 Fed. 2d 953, 7th Circuit), dealing with 
television. 

Standard Oil Development Co. v. Marzall (86 U.S. App. D.C. 210). 
That case involves a method and apparatus for completing an oil and 
gas well, involving technical findings in that particular field. 

Alberty et al., vy. Federal Trade Commissjon (86 U.S. App. D. C. 
283). This is a case having technical findings in that particular field, 
as regards the homeopathic school—let me read it to you; it is short: 

The other part of the Commission’s order complained of relates solely to 
Phospho B. The Commission required that if the petitioners make any claim 
that this product possesses any therapeutic value in the treatment of sleepless- 
ness, nervousness, etc., they must expressly limit such claims to “claims of value 
made for the preparation under the principles of the homeopathic school of 
medicine.” The homeopathic school is one of the two generally recognized 
schools of medicine, and, although it has considerably less supporters in number 
than has the allopathic school, it is nonetheless respectably established and 
practiced. According to the principles of the homeopathic school, this particular 
product is a medicine. We do not think that failure to designate which of two 
established schools of medicine recognizes a product as beneficial is misleading 
and makes the advertisement false. 

That is a type of technical findings you have to make in the medical 
field. 

In Sisto v. Civil Aeronautics Board (86 U.S. App. D. C., 31), that 
had to do with whether the findings are supported by substantial evi- 
dence, “because there is no direct evidence that the petitioner dis- 
engaged the gust lock, as alleged in the complaint.” Here is an analy- 
sis of whether or not there was fault on the part of the pilots in the 
operation of the plane, and the decision required a technical descrip- 
tion of gust locks. 

United States vy. United States Gypsum Co. (67 F. Supp. 397), 
wherein the court had to describe technically how to make gypsum 
board, and how it is constructed. 

Mr. Hesevron. I do not imagine any member of that court saw a 
gypsum board constructed in their life, did they ? 

Commissioner JonEs. I think the whole principle may be illustrated 
by the fact that you don’t have to lay an egg to make an omelet. 

Mr. Hesevron. As I understand Mr. Coy’s testimony, he was greatly 
concerned as to what the effect of sections 5 (b) anid 17 (c), I think 
it was, would be on the Commission’s work, and I gather from your 
testimony that you do not share his point of view. 

Commissioner Jones. No, sir; I do not. 

Mr. Hesevron. I wish that you would comment on that phase of it. 

Commissioner Jones. I think if there is a question of choosing one 
or two sections of the bill that would be adopted to bring stature and 
full faith and credit to the Commission which it deserves, that if all 
of the other sections of the bill had to be dropped, it would still bring 
a great improvement for the Commission. I think from this stand- 
point, the whole nub of the situation is capacity of Commissioners— 
I could make the Commission a lazy man’s job, and I could even get 
down to the point where I would need only one more thing for com- 
plete comfort and get an iron lung to inhale cigarettes if I wanted 
to do it that way, because the work of the Commission comes up in 
finished products, and all you have to do is accept or reject. But I 
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didn’t go down to the Commission to be some sort of a Grover Whale: 
for the working staff so that I could make speeches to the group—and 
I don’t mean any criticism of that—I mean to say what I came down 
to the Commission for was to be one of seven members of the Com 
mission. I came down to participate in discussions with them, wit) 
the best facts available, to determine policy and to make the decisions 
in accordance with Anglo-American principles. That was the chal 
lenge that took me down there. 

Mr. Hesevron. You think under the provisions of 17(c), the Com 
mission could actually do a better job and could gain wider confidenc: 
in the industry and among the public? 

Commissioner Jones. Yes, sir. I think that the Commission can 
gain stature by doing it, and learn more and become sounder and 
become broader by doing it and developing the decisions as they come 
along. 

It will be difficult for me, I know, but I certainly feel that that is 
what we are getting paid to do and what we ought to do. 

Mr. Heseuron. All I can say, in conclusion, as Mr. Wolverton has 
said, in contradiction to our beloved friend from Florida who seems 
to be off the rails on this problem, it is a strange situation when the 
examiner— 

Mr. Rogers. I did not understand the gentleman from Massachu- 
setts. 

Mr. Hesecron. When the examiner is expected to divorce himself 
from any other part of it in the consideration of the intricate problems 
before him to render his decision, and then the Commission is allowed 
to go wide open as far as it sees fit—and I do not mean to challenge 
the motives or integrity of any member of the Commission. And then 
when you go to the next step in your district court and your appellate 
court, and even in your Supreme Court, the members of the jaditiary 
are forced to take the same responsibility as the examiners, and it is 
a peculiar situation. 

Mr. Hate. Mr. Jones, would you think it would be desirable pro- 
cedure to have the judges of the circuit court of appeals discuss a case 
under appeal with the members of the jury who heard the case below / 

Commissioner Jongs. No, sir. 

Mr. Hate. Why not? 

Commissioner Jones. I think they ought to get their information 
from the record in the case. The whole system of jurisprudence is 
based upon able counsel being able to point up the errors of fact and 
law. 

Mr. Harz. You would say that, you would make the same answer, 
whether the discussion with one or more jurors was formal or in open 
court ¢ 

Commissioner Jones. Yes: I would think that that would be right. 

Mr. Hate. Is the relation of the FCC to the examiner at all analo 
gous to that of an appellate curt to the district court ? 

Commissioner Jones. That is the way I conceive it; yes, sir. 

Mr. Hair. Would you think it desirable for the judges of the circuit 
court of appeals to discuss the case with a district judge? 

Commissioner Jones. No, sir. Ithink I would rely upon counsel for 
all parties doing their duty in the field that they are trained for. 

Mr. Hare. Actually, what you contend for is that the Federal Com- 
munications Commission should preserve a relation to its examiners 
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analogous to that of the circuit court of appeals with the district court 
and the jurors thereof ¢ 

Commissioner Jones. That is right, and the same relation it has 
with the Federal Communications Commission or other administra- 
tive agencies when appeals are taken from our rulings to them. 

Mr. CariyLe. Would the gentleman yield for just one question ? 

Mr. Jones, would you consider it improper for a Federal district 
judge to confer with a referee that had been appointed by that court 
to ascertain some facts about a case ? 

Commissioner Jones. I do not know what the rules of civil proce- 
dure provide for as to the consultation, but I know he does not make 
any recommendations as to the decision. 

Mr. Carty.e. He finds the facts? 

Commissioner Jones. That is right. 

Mr. Cartyte. Now, let me ask you this: Is there any employee other 
than the examiner connected with your Commission who has to ascer- 
tain the facts in the case ¢ 

Commissioner Jones. On revocation proceedings, and where there 
is a change of policy, the Commissioners, one or more of them, can 
hear it. 

Mr. Cariyite. But when you do appoint an examiner to hear a case, 
or, that is, to hear the witnesses and the evidence and to examine the 
exhibits, if that examiner finds the facts, supported by competent 
evidence, does the Commission have the authority then to throw those 
facts aside and to ignore them, or is the Commission bound by those 


| facts? 


Commissioner Jones. I think the Commission can make a new 
initial decision based upon the record. 

Mr. Cartyie. You do not mean that you can find new facts without 
examining any witnesses, do you? 

Commissioner JoNEs. Sure. 

Mr. CariyLe. You can ? 

Commissioner Jongs. Sure. 

Mr. Cartyxe. I thought that when you appointed an examiner 
and he heard all of the evidence, that then it was the function of the 
Commission to pass on whether or not those facts found were based 
upon competent evidence. Is that not the whole thing? Is that not 


» correct ? 


Commissioner JonEs. You are not limited to that. The Commis- 
sion is, by statute, empowered to make the decision that it feels ought 
to be made, from that record. 

Mr. Carty.e. I was afraid that that was true. In other words, 
when an examiner comes in with evidence, although the Commission 
may find that those facts are based upon competent evidence and 
that those facts support the recommendation that the examiner has 
made, even then the members of the Commission can throw those facts 
aside and find new facts, without examining a witness? 

Commissioner JoNngs. Yes, sir. 

Mr. Beckworrn. Mr. Jones, what argument have you heard that 
has impressed you, or not impressed you, that justifies the Commis- 
sion having that privilege ? 

Commissioner Jones. Having the privilege of doing that? 

Mr. Beckworrn. Yes. 
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Commissioner Jones. The statutory duty is upon the Commission 
to make the decision in the public interest. And I do not fight with 
you, I am perfectly agreeable if you want to write it into the statute 
to let the examiner make the findings because he observed the witnesses. 
That suits me fine, and you are not fighting with me about that. 

Mr. Becxworrn. You think the statutory provision there is im 
proper ¢ 7 

Commissioner Jonges. No, sir; but I am willing to go as far as you 
Want to go, 

Mr. Becxwortu. As far as the public interest test, do you think that 
that is improper ¢ 

Commissioner Jones. With reference to what, Mr. Congressman ‘ 

Mr. Beckworrn. With reference to what you have just mentioned 
there. You said that the Commission can go beyond the facts and 
render the decision, as I understand it, that it wishes to render, because 
it has the statutory power to do so. 

Commissioner Jones. It may make findings of fact that are differ- 
ent, and may interpret the evidence of record and make different find- 
ings of fact than the examiner made. 

Mr. Becxworrn. That is right. 

Commissioner Jones. And therefore, they could come to different 
conclusions. So, for all practical purposes, it could be a different 
decision. 

Mr. Beckworru. I did not get your last statement. 

Commissioner Jones. They could from the record make new find- 
ings of fact, notwithstanding the examiner’s decision, and they could 
make new conclusions and come to a diametrically different point of 
view than the examiner did. 

Mr. Beckworrn. Once again, the reason they can do that is why! 

Commissioner Jones. Because the statutory duty of finding whether 
public interest, convenience, and necessity 1s served in granting or 
denying a facility rests with the Commission. 

Mr. Beckwortn. Now, my question right there is this: Do you fee! 
that that statutory provision that you have just referred to is 
improper ¢ 

Commissioner Jones. That the Commission shall do it? No, sir. 
The whole purpose of my statement here today, sir, is that the Com- 
mission do it. 

Mr. Beckwortnu. The statutory provision that you have just almost 
quoted, I might say, do you think that that is improper / 

Commissioner Jones. No, sir. 

Mr. Becxworrn. That is all. 

Mr. Bennerr. I would just like to clarify my own thinking on that 
point. The Commission does not have the right to find new facts, 
does it? All they do, as I understand it, is to come to different con- 
clusions based upon the facts, the same facts that are in the record. 

Commissioner Jonrs. I should think that I can imagine where an 
examiner has heard evidence and has misinterpreted that evidence in 
his findings of fact, and the Commission would come to different con- 
clusions and make different findings of fact. 

Mr. Bennett. You come to a different conclusion, but you find that 
based upon the same facts, is that not true ? 

Commissioner Jones. Well, the same evidence, but you can come to 
different conclusions as to a finding of fact from that evidence. 
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Mr. Bennett. Certainly. 

Commissioner Jongs. That is all that I am talking about. 

But it ought to be made clear, I think, that the Commission does 
not have authority to go outside the record, to go outside the record 
and find new facts and base their decision on those new facts. 

Mr. Bennett. Except this, that this thing that we are arguing about 
here in this hearing, if a Commissioner has a right to consult an ex- 
pert whose testimony does not appear in the record, he may be able 
to make his own decision upon information and facts that do not 
appear in the record, is that not true? 

Commissioner Jones. No. I should say it is a matter of interpre- 
tation. 

Mr. Bennett. It is still a matter of interpretation, but his decision 
may be influenced, I will put it that way, by the statement of a man 
whose testimony does not appear in the record, and whose statement 
of facts to the Commissioner may be entirely outside the record. 

Commissioner Jones. Well, it won’t be a statement of facts; it will 
be an interpretation of the facts that are in the record. 

Mr. Bennett. But it could be a statement of facts, too, could it 
not? I mean, the Commissioner probably could not put those reasons 
in writing in his findings, but his decision could be based upon evi- 
dence or upon testimony or facts that do not appear in the record. 
That sett be possible, would it not, under the present situation ? 


Commissioner Jones. I do not think that that is the situation at 
all. It is a question of interpreting technical engineering matters 
in a different way than they have been interpreted by the Commission 
witness in the proceedings or by private litigants’ technical witnesses 
in the proceedings. 


Mr. Bennert. There is no limitation on the Commissioners, as of 
now, consulting with people who had nothing to do with making up 
the record, and the testimony does not appear in the record. 

Commissioner Jonrs. That is right. 

Mr. Bennett. Is there anything to stop a Commissioner from dis- 
cussing with the so-called expert, features of the case or angles of 
the case that were not touched upon in the testimony given at the 
hearing ¢ 

Commissioner Jones. Well, I presume they could do that with the 
Office of Hearing Assistants, who are not in prosecutory or investiga- 
tory work. 

Mr. Bennett. Is there any difference, in your opinion, between a 
Commissioner consulting with an expert, whether it be an engineer 
or a doctor or what not, as against a circuit court or a circuit court 
of appeals calling an expert outside and obtaining his advice and 
consulation on the same subject ? 

Commissioner Jones. I do not think that there is any difference 
in the two, if I understand you correctly. The circuit court of appeals 
is confined to the record, and he has to make that interpretation of 
the record. He and his associates on the bench have to make an 
interpretation of that record, and the only help he gets is from his 
individual assistants. 

Mr. Bennett. I have just one other question. 

I had a letter from a constituent the other day who wanted some 
advice from me about his rights. It appears that his feelings had 

83918—51——15 
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been hurt, and he claimed that he had been libeled in a political 
‘ampaign over a radio station. He wanted to know whether he could 
sue the station as well as the individual who he claimed made the 
libelous statements over the radio station. 

Now, what is the general situation, what is the general rule on 
that¢ Is there anything in the general law, or the Federal Com 
munications Act, that covers rights of individuals in that kind of a 
situation, or has anyone got a right, in the case of a libelous statement 
being made over a radio, to sue the radio station or the television 
station ¢ 

Commissioner Jones. They are in business and are citizens just the 
same as any other citizen, and may be sued, but it is not the Com- 
mission’s business to deal with the private rights of individuals for 
libel. That is a private litigation. 

Mr. Bennett. Is there anything in the Federal Communications 
Act which gives the Commission any jurisdiction in a case like that ! 
For example, if you find a station permitted what you regarded as 
being a libelous statement, could you consider that in an application 
for renewal of the license ? 

Commissioner Jones. It would come up this way, according to the 
rules and not the statute, the interpretation of rules pursuant to the 
public interest, convenience, and necessity. If it was in a political 
campaign, there is a special section of the statute on that. 

Mr. Bennett. In the law or in the regulations ? 

Commissioner Jongs. In the regulations with reference to libel 
of just anybody, and in reference to a libelous statement. According 
to our rules he should be given an opportunity to reply. But that 
has nothing to do with the libel-suit question. 

On the question of political candidates, the statute provides that 
if one candidate uses the station, the other is given equal opportunity 
to use the station. 

Mr. Bennett. So he can libel the other fellow if he wants to, is 
that right ¢ 

Commissioner Jones. Yes, sir. 

Mr. Bennetr. Now, take a case outside of politics, what about 
libelous statements? Does an individual have any rights at all against 
the radio or television station ¢ 

Commissioner Jones. In my view of the act, I think that there is a 
high degree of responsibility on the part of the broadcast licensee; 
that if he allows libelous statements over and over again of the same 
character, I think he gets to the point where he is irresponsible; and, 
as such, his renewal should be set down for hearing to determine his 
irresponsibility. 

Mr. Bennerr. You can take that into consideration in a renewal or 
revocation proceeding ? 

Commissioner Jones. Yes, sir. 

Mr. Bennerr. And as far as the libel is concerned, that is a matter 
between the individual and the station / 

Commissioner Jones. That is right. 

Mr. Bennerr. That is all. 

The Carman. Mr. Hall. 

Mr. Haut. Mr. Jones, in testifying yesterday, Mr. Coy stressed the 
fact that he felt it was perfectly proper, when the tucenll ‘vame before 
the Commissioners in a judicial proceeding where the Commission 
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would be the judges, that expert testimony be available to them in 
order to evaluate—and he used that word, and maybe I should not 
use the word “testimony,” but expert advice should be available to the 
Commission in order to evaluate the expert testimony in the record. 

Now, I happen to be a lawyer, too, and I think some great lawyer in 
the past expressed the opinion that when judges sit to decide a case, 
they sit with the record and their conscience and make a decision. 

As I understand Mr. Coy, when he makes a decision he wants to sit 
with the record, his conscience, and another expert. 

Now, do you think that that breaks entirely away from what you 
have spoken of as our system of justice in the United States today ! 

Commissioner Jones. Well, specifically, I think when you consult 
or when you get interpretations from expertise of a record in the man- 
ner that the Office of Hearing Assistants gives to us, I don’t believe that 
that is in accordance with Anglo-American principles of justice, and 
as judges would do it. 

And I would like to answer further in this way, so that we don’t 
get into personalities in the situation, in this respect: Here we have a 
Commission presently, and one member was a former chief engineer 
of that Commission, and that is Commissioner Sterling, a very able 
engineer. His expertise was needed on every document, and he has 
had to sign every document that came up to us to be gone over, that is, 
from an engineering standpoint. 

We have a former general counsel, Commissioner Hyde. He is a 
capable lawyer whose name had to be signed on the flimsies that come 
up to us from week to week, analyzing the situations, case by case, 
before the Commission presumes it could act. That was the expertise. 

Now, does it follow that the minute that they become Commissioners, 
they become ignorant, and that we cannot get the same benefit, of their 
expertise when seven Commissioners sit around the table ? 

The thing, from an administrative standpoint, that makes it so 
loggy is that when you get down to the Commission and expect to be 
one of seven, that is one thing; but you certainly don’t go down there 
to take on the Army and the Navy and the Marine Corps. 

Now, we have expertise at the Commission level, and they have the 
sume knowledge, backed up by broader and broader experience by 
being members of the Commission; and I have confidence, every con- 
fidence, in my colleagues, and I could mention more—and here is Com- 
missioner Walker, who was a member of the Public Service Commis- 
sion of Oklahoma, and before that he was general counsel for the Pub- 
lic Service Commission of Oklahoma, and he has been on the Commis- 
sion, I believe, since 1934. And do you think he hasn't acquired 
enough of the know-how in these legal and technical fields and account- 
ing fields that he can’t make an intelligent judgment? I have every 
confidence in that type of Commissioner. 

Commissioner Webster, of long and valued service in the safety and 
special services field. I have confidence that were he and his assist- 
ant given just factual information and summaries of evidence in quasi- 
judicial proceedings, that he will be able to come to the right decision. 
I do not care whether he agrees with me or not. There is always an 
area of disagreement. You men in Congress cannot possibly cover 
all of the fields over which Congress has the power to legislate, but you 
lave confidence in each other, and if you don’t have confidence in the 
entire members of the committee handling a bill, you have confidence 








224 AMENDING COMMUNICATIONS ACT, 1934 


in some members of that committtee so that when he makes a state- 
ment as to what the bill stands for, that is before the House, you have 
confidence to believe that. Otherwise you could not operate here, 
because the Congress operates according to committees. 

This little narrow field of Federal communications is relatively 
narrow beside the gamut of work that Congressmen have to contend 
with, but certainly we can trust each other that we can apply the 
knowledge each has had in the expertise. Some are experts and some 
have been lawyers and some have been engineers and some have been 
laymen, but the exchange of ideas between Mr. Coy, who has been 
a great administrator and a newspaperman, Miss Hennock, who has 
been a lawyer, Mr. Hyde, the former general counsel, Mr. Sterling, 
the former chief engineer, Mr. Webster, the former chief engineer 
and head of the Coast Guard Communications Service, and Mr. 
Walker, former member of the Public Service Commission of Okla- 
homa and long a member of the Federal Communications Commis- 
sion; and, present company excluded, I think we will be able to get 
along with 17 (ec) and 5 (b) of the act. 

Mr. Hatz. From the standpoint of the litigants, do you think it 
is fair for the Commission, after having heard, through its examiner, 
the experts of the Commission and the experts of the private litigants, 
to call in other experts for advice, having in mind, as you and I know 
as good lawyers, experts appear on both sides of cases, and it depends 
on who hiresthem. That is nocriticism of them. ; 

I would like to have you, if you will, give your opinion as to whether 
or not it is fair to the litigants in the case to call in another expert 
who is not subject to cross-examination by anyone in the case? 

Commissioner JonEs. In my view, and strictly impersonal, I cer- 
tainly want to emphasize again that I think we have the highest type 
of employees down at the Commission—— 

Mr. Hatt. I do not mean to be unfair to them. 

Commissioner Jones. But I think they ought to lay it on the line 
in open proceedings, to be fair to litigants and fair to ourselves. 

Mr. Harris. Commissioner Jones, I have just one question to clear 
up two situations, I think, in order that there might not be too much 
misunderstanding over it. 

In the first place, if the Commissioners did not have the authority 
to make decisions on the basis of a record before the examiner that 
differ from the report of the examiner, there reall would be no need 
of having Commissioners 4 

Commissioner Jones. No. They could go directly to the court of 
appeals. 

Mr. Harris. The Commissioners cannot make any decision, how- 
ever, that is not in accord with their interpretation of the facts from 
the record ¢ 

Commissioner Jones. That is right. 

Mr. Harris. If they do, then that is subject to review by the circuit 
court of appeals? 

Commissioner Jones. If they make a mistake in their application 
of law and facts. 

Mr. Harris. And the circuit court of appeals, just as the Commis- 
sion, will make its decision on the findings of fact from the record! 

Commissioner Jones. That is right; with this addition, Mr. Con- 
gressman, and that is that the circuit court of appeals will not make 
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the decision that they think the Commission ought to have made if 
they disagree with the findings and conclusions. 

Mr. Harris. They will send it back # 

Commissioner Jones. All they can do is reverse and remand, if they 
say it is not supported by substantial evidence. 

Mr. Harris. 1 am glad you mentioned it, because it will clear up 
the other point. If the Commissioners, in trying to come to a decision 
from the record that has been presented to them by the examiner, 
are in doubt about any particular point, technical or otherwise, then 
is it not incumbent upon the Commissioners to send it back to the 
examiner for further hearing‘ 

Commissioner Jones. I think that that is the proper procedure. 

Mr. Harris. Is that the usual procedure followed ¢ 

Commissioner Jones. It happens sometimes, and it could happen 
this way: If you take the position that, well, the litigants didn’t make 
a case, and therefore you deny both. 

Mr. Harris. But if the record is not complete, and in order that 
the record may be complete, ‘you send it back to them ¢ 

Commissioner Jongs. We can do that, yes, sir. 

Mr. Harris. Now, this other point that was brought up by our 
colleague from New York, Mr. Hall: The function of the Commis- 
sioners is administrative as well as judicial, is it not? 

Commissioner JoNnEs. Yes, sir. 

Mr. Harris. Any administrative officer has necessarily got to per- 
form administrative acts, and in doing so it is necessary, from an 
administrative point of view, to obtain information from whatever 
source is necessary to clear up a particular point that is before them; 
is that true or not? 

Commissioner Jones. With reference to quasi-judicial proceedings, 
I think that they need to get the information on the record. Other- 
wise the record is a sham and a delusion and a snare and a delusion. 

Mr. Harris. Well, administrative functions themselves are dif- 
ferent from judicial functions ¢ 

Commissioner Jones. That is right. 

Mr. Harris. And consequently, in a complex job that you have, 
of both administrative duties and judicial duties, then you must be 
lenient, in trying to come to a conclusion, of any case that is presented 
to you? 

Commissioner Jones. I think the highest degree of care is required 
in quasi-judicial proceedings, and this ‘Dill should not be brought into 
controversy here concerning rule-making or regulatory functions of 
the Commission. From the standpoint “of administrators becoming 
wise, the general application of intelligence and knowledge and 
experience ‘has to be acquired, of course, outside the record ; but the 
acquirement of knowledge with reference to the particular point in 
issue certainly ought to be gotten from the record, 

Mr. Harris. Now, you do not believe that it would be advisable 
for the circuit court of appeals to have these cases to go to them 
for de novo procedure, do you ¢ 

Commissioner JonrEs. No, sir, I don’t. 

Mr. Harris. That is all. 

Mr. Wotverton. May I make a statement, Mr. Chairman? 

We are almost at the hour of slag grt anyway, and I would 
like to make my position clear. I certainly am not opposed to the 
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Commission getting all of the available information that it is pos- 
sible to get and that is necessary in a decision of any question in 
which the public interest is involved. But my point is this: that 
after the record has been made, it is unfair to the litigants that the 
do not have made available to them the testimony of the experts, 
which must have some effect on the Commissioners or they would 
not call upon them for their advice or counsel. Therefore, I am of 
the opinion that whatever goes into the consideration of that matter 
in the form of testimony or evidence—and it was referred to as such 
by Mr. Coy yesterday, and he used both of those terms—that should 
be made available to the parties in order that they might know what 
they are called upon to answer. 

Now, I am inclined to believe that the Commission has the right. 
under the law as it is, to consult with their experts. I am inclined 
to believe that it is also possible, within the law—and if not, it should 
be—that the experts of the Commission could be called as witnesses, 
and then they become a party to the record. The Commissioners are 
getting in that manner the benefit of the testimony of their experts. 
but on the other hand, so are the litigants getting the benefit of the 
testimony for such cross-examination as the *y may wish to make. 

Therefore, to me it is so different from the ordinary procedure in 
our courts, based upon long years of experience, that parties are 
not enabled, under the procedure that is followed, at all times to be 
aware of the arguments or the advice or the testimony or the evidence, 
whatever you wish to call it, of the experts, and that there should be 
provision made that when the Commission makes its final decision, 
that they would have all of the testimony upon which they considet 
in making their decision. 

Now, I take it that these amendments have that purpose in mind; 
so that I am strongly of the opinion that there should not be side- 
bar conferences in the secret consultations with experts to offset the 
expert testimony that has been given in the record, and that all of 
it should be available and that it should be open and aboveboard and 
subject to the vision of the litigants. 

Mr. Hesevron. I just wanted to make the suggestion that Mr. Coy 
be asked to furnish, with the material he is going to furnish as to a 
given case, some samples of these analyses that he has, I understand, 
by the Office of Hearing Assistants. I would like to see, anyway, how 
they compare with the record. 

Commissioner Coy. May I just ask Mr. Heselton, to be sure that 
I understand what he wants, you still want the material you asked 
me for yesterday, plus some of the material furnis shed to the Com 
mission by the Office of Formal Hearing Assistants in analysis of 
the evidence before us? 

Mr. Hesevron. Yes. 

Commissioner Coy. While I am on my feet clarifying that, may I 
not restate here, in response to the characterization of my testimony 
vesterday by Mr. Wolverton just now, where he said that I had re 
ferred to “testimony and evidence” of experts outside the record, I 
want to make it clear that I did not make such characterization of 
my own testimony yesterday, nor did I use those words. I talked 
about the testimony in the record being evaluated by our experts on 
the staff of the Commission, and not any new testimony from them. 

Mr. Worverton. Mr. Chairman, in reply to what the chairman has 
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pos just stated, I will leave it to the record, and you very distinctly in the 
Lit record said—— 

that Commissioner Coy. I am agreeable to that. 

hey Mr. Wotvertron. At one time you said “evidence” and at another 
arts, I time you spoke of “testimony.” Now you may have inadvertently 
nud i done so, and it would seem as if maybe you had, as a result of what 
n of — you now state. But the fact remains that you will find it in the 
tter —& record, and I am just as positive of that as you are to the contrary, 
uch for I made note of it here, and I called attention of my colleagues 
wuld & sitting next to me to the fact. 

vhat The Cuatrrman. All right. 

We will not call Mr. Hyde at this time. The House is in session, 
ght. —& and the committee will adjourn until 10 o’clock tomorrow morning. 
ned (Whereupon, at 12 noon, the hearing was recessed until 10 a. m., 
wuld & Thursday, April 26, 1951.) 
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THURSDAY, APRIL 26, 1951 


House or RepreseNnratives. 
COMMITTEE ON INTERSTATE AND ForeEIGN CoMMERCE, 
Washington, D.C. 
The committee met at 10 a. m., Hon. Robert Crosser (chairman) 
presiding. 
The Cuairman. The committee will please be in order. Our first 
witness is Commissioner Hyde. Mr. Hyde, you may proceed. 


STATEMENT OF ROSEL H. HYDE, MEMBER, FEDERAL 
COMMUNICATIONS COMMISSION—Resumed 


Mr. Hyper. Mr. Chairman and members of the Committee, in my 
separate views related to section 307 (d) of the act, there are one or 
two points additional to what I submitted in my first appearance. 
The proposed legislation would delete the following language: 


That action of the Commission with reference to the granting of such applica- 
tion for the renewal of a license shall be limited to and governed by the same 
considerations and practice which affect the granting of original applications. 

In heu of that language there would be substituted : 

If the Commission finds the public interest, convenience, and necessity would 
be served thereby. 

The majority of the Commission apparently feel that deletion of 
the language which I quoted first would seem to give a licensee : 
continuing right, or at least would give rise to the argument that a 
licensee would have some rights or privileges continuing after the 
expiration date. I do not think that fear is well grounded because, 
under the amendments now offered, there would still be included in 
the basic legislation the provision of section 301 which declares that it 
is the purpose of the act to provide for the use of frequencies under 
licenses but not for the ownership thereof. 

There would also be required under section 304 of the act a waiver 
by the applicant of any right continuing after expiration of a license. 

There would also be required under section 309 of the amended act 
a requirement that the Commission include in every license a provision 
that no rights or privileges would continue after expiration of the 
license. 

In view of those provisions I see no reason why we should be dis- 
turbed about the amendment proposed in the McFarland bill. I will 
mention in addition that neither the language proposed in the McFar- 
land bill nor the language which now appears in the present Com- 
munications Act appeared in the original Radio Act of 1927. 

229 
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There was no difficulty in establishing the principle that the rights 
of a licensee cease at the expiration of the license period under the 
original Radio Act. 

That is all I have to add to what I said previously, unless the 
committee has some questions. 

Mr. Bennetr. Commissioner, is there any provision in the Federal! 
Communications Act which provides for hearings in case of rule 
making ¢ 

Mr. Hyper. The question is whether or not there is any specific 
provision in the Communications Act which would require a hearing 
in case of rule making? 

Mr. Bennetr. Specific or otherwise. 

Mr. Hype. There is no provision requiring a hearing on rule making 
as such, but Iam sure that the provisions of the act giving any licensee 
whose rights might be affected by an action of the Commission a right 
to a hearing would clearly require a hearing in cases where rule 
making would modify license rights. 

Mr. Bennett. I have in mind the color television situation. 

Mr. Hype. Yes, sir. 

Mr. Bennert. For all practical purposes, what you had there was 
a contest on the one hand by Columbia Broadcasting System and, on 
the other hand, by RCA. In effect you had, and still have{ two con 
testing parties—at least two contesting parties—in that particular 
rule-making proceeding, whatever you care to call it. I am wondering 
what basis is there for having a different method of procedure in that 
kind of a case as against the usual case that you have where two or 
more applications are filed for a station license / 

Mr. Hype. Mr. Congressman, the rule-making procedure is con- 
trolled by the Administrative Procedure Act. There are some condi- 
tions where a hearing may not be required and, as a matter of fact, I 
believe the Administrative Procedure Act merely requires that parties 
who may have an interest be permitted an opportunity to submit com 
ment and argument; there is no absolute right of hearing. In this 
particular matter that you mention, the rights of the licensees might 
be affected by the action of the Commission requiring that their 
operations subsequent to some future date should involve some change 
in standards, such as a change in the number of lines per picture. 
Any change like that, requiring a change in the apparatus of a licensee, 
would certainly affect their license privileges and would raise a ques- 
tion of the rights of licensees. But assuming that there is no licensee 
and that you are undertaking by a rule-making proceeding to set 
standards for the operation of a new service, then I believe the extent 
of the rights of an interested person would be those set out in the 
Administrative Procedure Act, which would be an opportunity to 
submit comment to the Commission. 

Now under the practice the Commission has followed, wherever 
there is any possibility of the rights of a licensee being affected, and 
even in those cases where the Commission is aware of the fact that 
its actions are going to be actions of importance to the future of any 
particular service, the Commission gives a full hearing. In this pro- 
ceeding to which you have referred, the television matter, and par- 
ticularly standards for color and standards of allocation, there was 
a hearing before the full Commission. As a matter of fact, I believe 
there was a quorum of the Commission present at almost every ses- 
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sion. The hearing took weeks, and many witnesses were heard, many 
exhibits were submitted, and the proceedings were discussed in detail 
and at length by the entire Commission. 

Mr. Bennerr. Do you see any basis for distinguishing between the 
functions of the Commission acting as a rule-making body and its 
functions acting as a quasi-judicial body in contested cases ‘ 

Mr. Hyper. In the case of contested matters I think the Commission 
should be careful to see that there is a full opportunity for hearing. 

Mr. Bennett. Is it not a fact that ofttimes in the case of rule mak- 
ing, the decisions are more far-reaching and affect the rights of in- 
dividual licensees to a greater extent than in some individually con- 
tested case ¢ 

Mr. Hype. | think that is true; yes, sir. I believe that that is one 
of the considerations that has impelled the Commission to afford hear- 
ings on a very liberal basis in the case of rule-making actions. 

Mr. Bennert. Do your rules of procedure provide for hearings 
when you are exercising your rule-making authority ? 

Mr. Hype. Rather than to attempt to establish procedures under 
rules of the Commission, we refer directly to the Administrative Pro- 
cedure Act which spells the requirements out in considerable detail ; 
1 understand that the Administrative Procedure Act was designed to 
provide uniformity of practice throughout all of the agencies. 

Mr. Bennetr. Would you personally have any objection to a pro- 
vision in this proposed legislation which would require the Commis- 
sion to conduct hearings in the case of the exercise of your rule-mak- 
ing authority ¢ 

Mr. Hype. Where the interests of some licensee are concerned, or 
where there would be some conflict of interest in persons who perhaps 
expect to be licensees, I would have no objection to Congress requiring 
hearings in such cases; but I would offer the suggestion that any such 
requirement might well become a matter of the uniform Administra- 
tive Procedure Act. I think it ought to be done on a uniform basis 
and made applicable to all agencies. 

Mr. Bennerr, Some agencies presently are required, or do whether 
they are required or not, hold hearings before they make rules. The 
Federal Security Administrator under the Food and Drug Act must 
hold hearings in the case of food standards. 

Mr. Hype. I believe, Mr. Congressman, an examination of our rec- 
ord will show that we have been quite as liberal as any other agency in 
offering an opportunity for hearing on rule making proceedings. 

Mr. Bennett. In any event it would not do any harm, would it, to 
spell it out in the act, to require that procedure ¢ 

Mr. Hyper. No; I certainly would have no objection to Congress 
requiring that the agency afford an opportunity for hearing in a rule 
making proceeding where time and other considerations will permit 
of it. I do suggest that any such provision might be made an amend- 
ment to the Administrative Frocedure Act so that the practices 
throughout the Government would be uniform. 

Mr. Bennetr. That is all. 

Mr. O'Hara. Mr. Commissioner, would you outline what a licensee 
goes through for a renewal of his license in a procedural way ? 

Mr. Hype. Yes, sir. Broadcasting licenses may not be issued for a 
longer period than 3 years. The Commission rules require that a re- 
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newal application be filed 60 days before the expiration date in order 
to afford the Commission an opportunity to examine the application. 
Applications are examined in the engineering department to determine 
whether or not the plant meets the requirements of Commission regu- 
lations, and also to determine whether or not any complaints that may 
have arisen regarding the performance on a technical basis, have 
been satisfied ; and in general to determine what its record of operation 
from a technical standpoint may have been. 

Applications also are examined in the law department, in the re- 
newal section, to find out what complaints there may have been re- 
garding the operation from the program standpoint, to check possible 
violations of the law. A check is made by the accounting department 
to determine whether or not the station is in good health from a finan- 
cial standpoint, and whether or not the Commission would be justified 
in determining that the applicant or licensee was financially qualified to 
receive a license to continue its operation. 

The reports made by the departments will give the Commission a 
detailed statement of the situation if there are any serious questions. 
If there are no serious questions either of a technical, financial, or legal 
character, the staff will so report and unless some Commissioner has 
reason to raise the question, the renewal of the license application will 
be granted by action of the Commission at a regular meeting of the 
Commission. 

Mr. O'Hara. What is the situation where either the staff or some 
third party may come in and register a complaint? Is it set down for 
a hearing before the Commission, or is testimony taken in the field? 
Or what does happen ? 

Mr. Hyper. I am glad you asked that question, because I had not 
given you the procedure that obtains where there is a hearing or where 
there is some action on a complaint. Complaints, of course, can be of 
a serious character or they may be those made by people whom you 
might classify as people who are not entirely responsible but just have 
a difference of opinion about the quality of the broadcasting. 

Mr. O'Hara. Or it might be, for example, malicious ? 

Mr. Hypr. It might be malicious. So we do endeavor to investigate 
complaints before we take any action upon them. The usual method 
of investigation is to refer the complaint to the station so that they 
will have notice of it and have an opportunity to answer the complaint. 
We try to do that in a way that will not prejudice the further proceed- 
ings in the case. If the complaints prove to be complaints that have 
some substance, and raise a question as to whether or not the granting 
of a renewal license would be in the public interest, the Commission 
will order a hearing. The law requires that the Commission—I think 
the act states it in these terms—that the Commission may not make a 
final determination on an application without giving the applicant the 
opportunity for hearing. 

The applicant is given that oportunity for hearing and if an ap- 
pearance is filed, a hearing is ordered and the place of hearing, in the 
case of renewals is, by uniform policy, in the field. The Commis- 
sion has felt that it was good policy to conduct such hearings in the 
field at the location of the station, so that the person conducting the 
hearing would have an opportunity to observe conditions in the com- 
munity; and so that the applicant would have an opportunity to pre- 
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sent its witnesses; and so that the Commission could obtain the testi- 
mony of witnesses located in the community. 

Mr. O’Hara. In the case of small stations it would practically 
bankrupt them if they had to come down here and spend considerable 
time with all their witnesses in Washington, is not that true? 

‘Mr. Hyper. The Commission has taken that factor into consideration. 
There are instances where it would be a real hardship to ask the op- 
erator of a small station at some point a long distance from Washing- 
ton to come to Washington and bring all his witnesses. That is one 
of the considerations the Commission had in mind in establishing this 
policy. 

As a further matter of policy, the Commission usually assigns such 
eases for hearing before a member of the Commission. Now, the 
act does not require that on an application for the renewal of a li- 
cense, but it does require hearings on revocation of license be con- 
ducted by a member of the Commission. It seems that the same rea- 
sons that would justify a hearing on a revocation matter before the 
Commission would probably obtain in the case of a renewal of the 
license. 

Mr. Rogers. Will the gentleman yield to me for a question ? 

Mr. O’Hara. I yield. 

Mr. Rogers. In the case of a revocation of a license, on whom is the 
burden of proof? 

Mr. Hyper. On the Commission. 

Mr. Rogers. After a license has been granted, the licensee continues 
under that license unless he violates some law or regulation, and then, 
if it is claimed he does, the burden is upon the Commission ? 

Mr. Hype. Yes, sir. That is all under the present act, and it is so 
under the proceedings of the Commission. And I should like to add, 
Congressman Rogers, in renewal cases where there are complaints and 
where the proceeding takes on some of the character of a revocation 
proceding, the Commission asks that complainants or Commission 
counsel, if Commission counsel is handling the complaint, present 
their evidence against the applicant. This is not a shifting of the 
burden of proof to the Commission, but a shifting of coming forward 
with the evidence. 

Mr. Rogers. I believe you said that he has to make an applica- 
tion every 3 years? 

Mr. Hype. That is correct. Section 307 of the act prohibits the 
issuance of a broadcasting hcense for more than 3 years and also pro- 
hibits the Commission from isuing a renewal of a license more than 
30 days before the expiration of the license period. 

Mr. Rogers. Have you had many licenses revoked up to the present 
time ¢ 

Mr. Hype. Very few. There have been a few. Actually, the ques- 
tion of whether a licensee should continue in the business of broad- 
casting has been examined more often in renewal proceedings, I be- 
lieve, than in revocations. But I should not want to make a firm 
statement on that without making a check of the records. 

Mr. Rogers. Thank you, Mr. O'Hara, 

Mr. O'Hara. Upon whom is the burden of proof for the renewal 
of the license / 

Mr. Hype. The burden of proof in a normal renewal-license appli- 
cation is upon the applicant. He makes his initial case in the appli- 





234 AMENDING COMMUNICATIONS ACT, 1934 


cation form itself, and in the great majority of cases, he establishes 
his case in his application; and the renewai license is granted upon 
examination of that application. 

Mr. O'Hara. Have there been many complaints that undue bur 
dens of proof have been required of the : applicants for a renewal of 
license, on the part of the staff of the Commission, so far as you know ? 

Mr. Hyper. Any applicant who is required to present his case in a 
hearing is likely to feel that he has been put to a rather greater burden 
than he wishes to undertake. He -arings are not welcomed by appli- 

cants in the usual case although I can recall one instance where a 
eettiinn an applicant, proud of his record, put in a formal request 
for a hearing in connection with the submission of his application. 
But actually applicants are inclined to regard hearings as burdensome 
and they do involve delays. 

Mr. O'Hara. May I ask you this question? In connection with the 
ordinary license, is it a sort of a pro forma matter, where he fills out 
the forms and makes his reports of what use the station has been put 
to and the amount of public service the station has rendered, and that 
sort of thing? Is that rather pro forma and without hearings ? 

Mr. Hyper. Mr. Congressman, the application form is quite compre- 
hensive. It requires a pretty complete statement of the operations of 
the station. Unless some issue is raised, the action on it 1s not likely 
to be one involving complicated procedures. 

Mr. O'Hara. Is it under oath ? 

Mr. Hype. Yes, sir. 

Mr. O’Hara. Is the form subscribed to? 

Mr. Hype. It is, as required by the act; and it also includes a waiver 
of any right to the use of the frequency beyond the license term. 

Mr. Bennerr. Will the gentleman yield ? 

Mr. O'Hara. I yield to Mr. Bennett. 

Mr. Bennett. | have just one question. I want to clarify my think- 
ing on the burden of proof and the requirement that the Commission 
must make in these cases. As I understand it, whether it is an origi- 
nal application or whether it is an application for a renewal or a 
proceeding on a revocation, the finding of the Commission is always 
the same and must come out at the same point, namely—— 

Mr. Hype. Public interest, convenience, and necessity. 

Mr. Bennett. Public interest, convenience, and necessity in each 
case ; isn’t that true? 

Mr. Hype. That is true, Mr. Congressman. But under the require- 
ments of the Administrative Procedure Act and also under the require- 
ments of court decisions which have contributed substantially to the 
development of administrative law, the Commission finds it necessary 
to support any general finding that the public interest, convenience, 
and necessity would be served by detailed findings on what you might 
call subordinate issues of the proceeding. 

Mr. Bennett. Is there anything in the law that says that the 
burden of proof is on anyone in any of these proceedings ! 

Mr. Hyper. I believe the provision of the Commission’s act—I think 
it is section 308 or section 309—says that the Commission may not 
grant an application except upon a finding that public interest, con- 
venience, and necessity would be served thereby, which puts the initial 
burden of proof squarely upon the applicant. 
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Mr. Bennerr. What is the difference between that case and the case 
of a revocation ¢ 

Mr. Hype. In the case of a revocation, the Commission initiates the 
proceeding during the license period and undertakes to revoke a license 
for some violation of the law, some failure to operate in accordance 
with the requirements of the statute—violation of treaty, or otherwise. 
[It is a matter of complaint and proceeding against the applicant and 
[ think it is only fair in those circumstances that the Government 
should assume the burden of proof. The licensee whom we would be 
proceeding against would be one who had initially sustained the 
burden of proof of showing that the operation would be in the public 
interest as a condition to obtaining the license, of course. 

Mr. Bennerr. That is all. 

Mr. O’Hara. Commissioner, just one question and then I shall have 
completed. I rather concur in what my colleague, Mr. Bennett, said 
about the rule-making powers. I think definitely that those could be 
so far reaching that it should be upon notice to the interested parties 
in the industry before the rule is adopted by the Commission. That is 
purely a comment from me. 

Mr. Hype. I do not disagree at all with the principle that there 
should be full opportunity for a hearing on rule-making proceedings 
involving such significant changes in rules and regulations as contem- 
plated in the television proceeding and in any others that are going 
to have an impact on a service. I did have a suggestion as to the form 
of the legislation. 

Mr. O’Hara. That is all. 

Mr. Harris. Do you think it is necessary to require an applicant to 
come in every 3 years and file an application with supporting evidence 
and information, as is required today ? 

Mr. Hype. I do not believe requiring a renewal application every 
3 years is unduly burdensome upon applicants. For many years, the 
Commission by regulation required a license at more frequent inter- 
vals. It was the policy for quite some time to require renewal license 
applications after a year’s operation and then it was extended to 2 
years and finally to 38, which is the maximum permitted under the law. 
In that period there can be very significant changes in the character 
of the applicant, changes taking pi wce in the community; actually, 
it is the only occasion when the Commission has an opportunity to take 
a look at the over-all service of a station. It does not seem an unreason- 
able requirement. 

I should like to mention in this connection that at the time the 
license period was extended to 3 years I was a member of the staff 
and not for the purpose of trying to impose my judgment of what 
should be done on any Commissioner, I did urge the thought that it 
would add a reasonable amount of stability to the broadcast industry 
to issue licenses for the maximum period permitted by congressional 
policy. 

Mr. Harris. There was testimony before this committee on the bur- 
den that was placed on all stations, particularly the smaller stations, 
in having to comply with the requirements. Just what does a station 
have to do when it files an application for renewal at the end of 3 years? 

Mr. Hype. Mr. Congressman, an applicant obtains a form from the 
Commission. This form has been developed as a result of experience 
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with the industry over many years. This experience includes con- 
sultation with committees of the industry and the Bureau of the , 
Budget for the purpose of devising a form ‘which would obtain essen- 
tial information with a minimum of burden upon the applicant and 
with a view of obtaining only such information as would be helpful 
in the administration of the act. 

Mr. Harris. Do they have to file the same type of information, with 
all of the supporting documents and the many, many copies that they 
have to make, as when they are filing a new applic ation 

Mr. Hype. Mr. Congressman, I would say it is less burdensome to 
prepare the renewal, because he can refer to other information on file 
for the description of his apparatus; he can refer to his annual financial 
report for the accounting information. If there have been any 
changes in stock ownership, he can refer to reports which should be 
made as changes occur. Actually, the most troublesome thing on the 
application form, as I understand it from views expressed to me by 
members of the industry, is the data with respect to program service. 

Mr. Harris. Is what? 

Mr. Hyver. Is the data with respect to program service? It does 
require them to keep adequate records and to make some analysis of 
their own operations, which, it seems to me, would be a good discipline 
for their own operation. 

Mr. Harris. I have not heard any of them complain about the fact 
that they are required to keep adequate records, but having to file for 
these renewals puts an additional economic burden on the station, 
and a lot of these little stations have difficulty in getting along. 

Mr. Hype. Mr. Congressman, I could give you a much more complete 
answer to your question by submitting an example of a renewal license 
application. I wonder if that would not be helpful. 

Mr. Harris. I think it would be helpful to me and for the record. 
I should like to see it because there have been some pretty serious 
charges about the burdens imposed upon the little fellows, so to speak, 
who have to file all of this detailed material just in an effort to obtain 
a renewal of a license which, in many instances, I think you will agree, 
is a perfunctory matter. 

Mr. Hype. Mr. Congressman, I do not Jike to call a renewal license 
application upon which the Commission makes a finding that the pub- 
lic interest, convenience, and necessity would .be served by issuing a 
renewal, a perfunctory matter, but I will agree that—— 

Mr. Harris. If there has been no change at all in the status of the 
station, in local conditions, in capitalization, stock ownership, man- 
agement; if there has been no change whatsoever either from the tech- 
nical or economic standpoint, why should it not be just purely per- 
functory ¢ 

Mr. Hyper. But it is the renewal license application that shows to 
us that there have not been any changes and that the station is in 
good health and that there are no serious questions. 

Mr. Harris. Why could you not just require that they file an affi- 
davit to that effect without their having to go through all of this 
burdensome detail of filling out the application and submitting sup- 
porting documents, with many copies, and so forth, just as though 
they were applying for a new license 4 

Mr. Hype. I would not object for a minute to an examination of 
a renewal license application for the purpose of easing the burden, 
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if there is an undue burden upon an applicant. But I do think that 
going to the extreme, if I may call it that, as you suggest, would give 
an entirely inadequate basis on which to act, because there are situa- 


btions where a closer examination of an applicant would perhaps 


raise a question. We have endeavored to meet the complaint of undue 
burden in the filing of applications, and I am sure that under the 
Government Reporting Act, under which the Bureau of the Budget 


) has some supervision of reporting, there has been an extensive effort 
) made in that direction. 


Mr. Harris. I should not want to suggest anything that would be 


i contrary to the best interests of the public. On the other hand, it 
| does seem to me if such burdens could, in many instances, be relieved, 


the Commission itself would not have as much of a personnel problem 


}in going through these papers. You have complained from time to 
) time, and justifiably so, about being so far behind because you do not 


have suflicient personnel. If there were not so much detail required 
to be furnished and your personnel were relieved of that obligation, 
it would make for a smaller economic burden on the Commission and 
on the taxpaper. 

Mr. Hype. Mr. Congressman, the delays in our shop are not in the 


} handling of renewal license applications. Actually, they move along 
| at a very satisfactory rate. There may be some instances where there 
shave been longer delays than we should like, but the renewal license 


application is not the application that is the great burden upon the 


| staff of the Commission. 


Mr. Harris. How many people are you required to have in your 


|organization for purposes of handling renewal license applications ¢ 


Mr. Hype. The general counsel has given me the figure of 14. I 


would have estimated about a dozen. That includes professional and 
clerical help. They handle all of the renewals. There are, as you 
» know, approximately 3,000 broadcast stations, when you include FM 
and television, with the 2,300 AM. 


Mr. Harris. I do not want to be in the position of laboring the point 
at all. I was merely trying to get information because this matter 


| has been brought to us by operators of small stations. 


Mr. Hyper. Mr. Congressman, may I submit for your examination 


jan example of an application that has been filed with the Commis- 
F sion—the form itself ? 


Mr. Harris. Mr. Chairman, I take it it would be helpful to have that 


} in our files. I do not think it should be put in the record necessarily, 
| with all of the duplicate copies, and so forth. But I do think we 


should have the benefit of being able to see what it is. 
Phe CuarrMan. We should like to have it on file so that we may 


have an opportunity of looking at it. 


Mr. Cartyie. Are there any licenses being issued at this time for 
the operation of television broadcasting stations / 

Mr. Hype. No construction permits for new stations are being 
issued now pending a resolution of questions that have come up in the 
rule-making allocation proceedings. There are some instances where 
licenses are being issued for the operation of stations authorized in 
permits issued prior to the time of the institution of the rule-making 
proceedings. 


83918—51——-16 
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Mr. Cartyte. How long has it been since the last permit or license 
was issued ¢ 

Mr. Hype. I am told the last construction permit was issued Sep- 
tember 30, 1948. That is longer than I had realized. 

Mr. Cartyte. Will you give us your definition of what you con- 
sider to be a booster station ? 

Mr. Hype. A booster station ? 

Mr. Cartyte. Yes; for television. 

Mr. Hype. We have not established a definition for booster stations, 
but the booster-station idea as presented to us by the industry contem- 
plates a subsidiary station, a supplemental station, if you please, which 
would pick up the program of the basic station and rebroadcast it at 
some point not reached by the central station. There is one operation 
of that character in Bridgeport, Conn., where there is an experimental! 
operation of an ultra-high-frequency television station rebroadcasting 
the programs of a New York station. It was authorized by the Com- 
mission to obtain information as to conditions in the ultrahigh fre- 
quencies and any other information that could be obtained from the 
operation. 

Mr. Caruyie. Are licenses being issued at this time for booster 
stations ¢ 

Mr. Hype. No, sir; except for purely experimental purposes along 
the lines of the one that I mentioned in Bridgeport. 

Mr. Cartyte. That is all. 

Mr. Doturver. Commissioner, I understand you came into the radio 
field through the engineering route. Are you a radio engineer? 

Mr. Hype. No, sir; I am not. I am a lawyer by profession. I 
have been associated with the administration of the Communications 
Act since the organization of the Commission in 1934. I had som« 
prior service with the Federal Radio Commission as a staff employee. 

Mr. Dotutver. I assume you have the answers to these questions 
I have in mind, then. There recently has been some action on the 
part of the Commission with reference to ultra-high-frequency alloca 
tions to television ¢ 

Mr. Hype. Yes, sir. 

Mr. Douturver. How many new channels are considered available 
in that range of frequencies ! 

Mr. Hyper. My recollection is that the number of new channels 
involved in the allocation of ultrahigh frequencies to television is 65 
or 70. 

Mr. Douiiver. How many are presently being used ? 

Mr. Hype. Television service now on a regular basis is limited to 
what we call the very high frequencies. 

Mr. Dotuiver. Not the ultrahigh ? ° 

Mr. Hype. Not the ultrahigh, and the number of channels used 
there is 12. 

Mr. Douiiver. So that this new ultra-high-frequency range will 
«pen up a vast area of additional station channels for video broadcast ? 

Mr. Hype. That is right. Of course, the reason for the Commis- 
sion in undertaking this rule-making proceeding to establish rules foi 
the use of ultrahigh frequencies was to extend the service to permit 
of healthy competition and to provide stations to citizens throughout 
the United States. 
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Mr. Dotutver. Mr. Chairman, I recognize that this is a little off 
the track of this hearing, but I should like to get this information 
because I am very deeply interested in the subject of the allocation of 
a number of these new frequencies for educational purposes. I intro- 
duced a resolution along that line, and this is just exploratory. Can 


| you tell us, Mr. Hyde? 


Mr. Hype. Mr. Congressman, the Commission has published in a 
notice of further proposed rule making, a tentative allocation in which 
certain station assignments rather than frequencies have been ear- 
marked for the operation of noncommercial educational stations. It 
was not feasible from an allocation standpoint to take a certain part 
of the band and dedicate that to education. 

Mr. Douutver. Explain that, please. 

Mr. Hype. In order to provide a geographical allocation of channels 
and to provide for maximum usefulness of every channel in an efficient 
location of them for purposes of television coverage, it was found 
necessary to put all of the frequencies in the hopper, so to speak, and 
work out a geographical allocation first and then, having done that, to 
earmark certain assignments as available for nonprofit educational 
stations if there is demand for them. 

Mr. Dotuiver. Let me paraphrase what you said and see if I under- 
stand what you are talking about. You have not allocated any par- 
ticular frequencies to educational purposes, but you have allocated cer- 
tain stations in an area for the purpose of educational broadcasting ? 

Mr. Hype. That is correct. When we say station, we mean station 


assignment. 


Mr. Do.uiver. So in the proposed set-up—and this is merely tenta- 
tive, as I understand it, merely a proposal rather than a rule—for in- 
stance, let us say in the city of Des Moines, Iowa, if there are five tele- 
vision stations authorized there—and there may be more or less—a 
certain number of those will be allocated to educational and public- 
service purposes and the other three may be commercial ¢ 

Mr. Hype. I cannot give you the allocation of this particular city, 
but 

Mr. Doxtiver. It does not make any difference. 

Mr. Hype. Assuming it is typical, there will be a channel or channels 
or station assignment or assignments marked with as asterisk for the 
purpose of identify’ ing it as available for noncommercial educational 
use. 

Mr. Dotutver. That is all, Mr. Chairman. I apologize for taking 
the time of the committee on that subject. 

Mr. Hare. At the present time the license that is granted by the 
Commission is for 3 years? 

By Hype. That is the maximum license period permitted by the 
t, and that is the regular license issued to AM broadcasters. In the 
case of television the policy is to issue licenses for 1 year. 

Mr. Hare. Why is the license issued only for a term of years?) Why 
should not a license be issued during good behavior, revocable for 
cause ¢ 

Mr. Hype. I believe, Mr. Congressman, that the reason for limiting 
the license to a relatively short period i is to be found in the basic policy 
of the Communications Act stated in section 301, that it is the purpose 
of the act to provide for the use of radio channels but not the owner- 
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ship thereof for limited periods under licenses subject to the condition 
that they be used in the public interest. 

I am satisfied from my association with the administration of the 
Communications Act and its legislative history that that limitation is 
to protect this basic policy of maintaining public ownership in the 
channels and preventing the establishment through usage of anything 
that would approach ownership rights or rights against the regula- 
tory power of the Government. 

Mr. Hate. We should not have a fee simple in the air ? 

Mr. Hyver. That is the basic policy established by Congress rather 
than by the Commission. 

Mr. Hate. Even the 3-year licenses are revocable for cause ? 

Mr. Hype. Yes, sir; but few stations have suffered hardship or loss 
of license from revocation proceedings. 

Mr. Hate. Are revocations very infrequent ? 

Mr. Hype. Very infrequent. 

Mr. Hate. Licenses are revoked very infrequently / 

Mr. Hype. It is very infrequent; I am sorry I cannot give you a 
figure; but, considering the number of licenses, it is a very small 
number, 

Mr. Hate. By the same token, I suppose the application for renewal 
is granted in a vast preponderance of cases ¢ 

Mr. Hype. They are, sir. 

Mr. Hate. I was getting at the same thing as Mr. Harris; it seems 
to me that you are making a lot of extra work for yourself. 

Mr. Hype. I did attempt to show that the examination of the appli- 
cation does not—that is, the renewal license application—is not one 
of the more severe burdens on the Commission. I believe, considering 
the importance of the service that the amount of time and money in- 
vested in that is not an undue amount. 

Mr. Hate. It is a rule of law, in the ordinary course of litigation, 
that pleadings are not part of the evidence. But in your procedure, 
the application is the sort of application that you do regard as evi 
dence of the statements therein contained ¢ 

Mr. Hyper. Mr. Congressman, it seems to me that a pleading in court 
may be used for the purpose of stating a prima facie case. If the 
applicant, however, does not establish an initial case, if there are 
doubts as to his qualifications, or the merits of his service after exam- 
ination of his pleading, then the matter is subjected to a hearing and 
the decision will be made upon the hearing record on the testimony: 
and in that hearing the applicant will be expected to support his ap- 
plication in the same way that in litigation you would support your 
pleading. 

Mr. Hater. When you examine an application, and you find that it 
does not satisfy you—that the applicant has not made out a case for 
the graning of a renewal license, as the case may be—I assume that 
yau advise him of what you consider the defects in his pleading, so to 
speak, and give him an opportunity to prove his case ¢ 

Mr. Hype. That is correct. Also we would maintain the status 
quo. That is, he would be given a temporary license to permit opera- 
tion pending resolution of the questions raised on his renewal license 
application. 
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In addition, in connection with advising him of the time and place 
for hearing, we would notify him of any questions that have been 
raised, any issues, so as to give to him a full and a fair hearing. 

Mr. Hate. That is all. 

Mr. STANLEY. Section 6, subsection (d) of S. 658 says that no license 
shall be granted for the operation of a broadcasting station for a 
longer period than a term of 3 years; and no license for any other 
class of station shall be for a period longer than 5 years. 

What is the difference between the two classes of stations? 

Mr. Hyper. The two classes of stations would include the point-to- 
point overseas telegraph circuits, the point-to-point overseas telephone 
circuits, and many other services in what we call the industrial and 
marine—— 

Mr. Srantey. What is the justification for the 3- and 5-year periods, 
respectively ? 

Mr. Hype. Congress established those two policies. 

Mr. Srantey. Is this being reenacted ? 

Mr. Hyper. The same limitation, 5 years, on nonbroadecasting and 
3 years on broadcasting would be obtained under the new legislation. 
May I mention, Mr. Congressman, that telephone and te legraph serv- 
ices are Common-carrier services subject to continuing regulation ? 

Mr. Srantey. I just wanted to learn what the distinction was; 
thank you. 

Mr. Rogers. Mr. Commissioner, whenever you extend a license 
after it has once been granted, do you take into consideration the 
principle of public necessity and convenience ? 

Mr. Hype. Yes, sir; that is the basic test. 

Mr. Rogers. When licenses are once issued, do they not continue 
always ? 

Mr. Hype. I am afraid I did not clearly understand your question. 
In case of renewal 

Mr. Rogers. Yes. 

Mr. Hype. We take into consideration the record of performance, 
good or bad. We follow the test that was announced in the basic 
legislation, of course. And I may say that we are fortified in that 
in an early decision of the court of appeals which cited St. Matthew, 
“By their fruits shall ye know them.” 

Mr. Rocers. This is what I was wondering about. After they had 
once been granted a license under the rules and regulations of the 
Commission, and the question of public convenience and necessity was 
established, it would seem reasonable that they should be able to con- 
tinue that way just as, in law, the reasonable doubt goes with the man 
who is charged with the crime. 

Mr. Hype. I think the act contemplates that we shall make a new 
finding based on current conditions. 

Mr. O’Hara. Will the gentleman yield? 

Mr. Rogers. I have finished. 

Mr. O’Hara. I had just one question I wanted to ask Mr. Hyde. 
What is the situation where, we will say, there has been a license 
granted to the Podunk Station. He has operated successfully, from 
the viewpoint of the Commission, for a period of 10 years. Then he 
files a renewal application for a license and at the same time somebody 
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else files for a license for that station or that area. There is room 
only for the one station. The one who has had the license has no more 
rights than the one who is making a new application, is that correct ! 

Mr. Hype. He has no more legal right, but both applicants have « 
right to a comparative examination and the Commission must make 
a determination as to whether either of them would serve the public 
interest. It may be that something would happen that would raise 
a question as to whether we should license either of them. But basi- 
cally your problem there would be to determine which grant would 
best serve the public interest. 

Mr. O’Hara. And the fact that this one individual has operated 
reasonably successfully and has served the public convenience and 
necessity reasonably well would not relieve him of having to go up 
against the proposition at the expiration of 3 years and compete agains’ 
somebody else who might be trying to get that license ¢ 

Mr. Hype. Under the Commission’s practice—and I think it is co: 
sistent with the requirements of the act—your applicant who has had 
operating experience would be examined on the merits of his opera- 
tion as some indication as to what he would do in the future. And 
if his operation has been peor it would be an element in weighing his 
qualifications against the other. If his operation has been good ir 
would likewise be an element in weighing his qualifications. 

The new applicant who wishes to contest for the frequency in the 
community would be examined as to his possible service for the future. 
If he has had any experience in some other locality, that would be 
material to an examination of his qualifications. And then in the last 
analysis the Commission has got to look at them both very carefull; 
and make very complete findings and determine which action would 
be in the public interest. 

Mr. O’Hara. That was just a hypothetical case. Have you had any 
such cases ? 

Mr. Hype. Yes, sir; we have. We have one such case before us. 

Mr. O’Hara. From what I have heard of some of these instances, 
I do not know why anyone would be a big enough foo! to invest in a 
radio station. That is all. 

Mr. Brennerr. Do you ever run into cases where both are equally 
qualified? In that case would the man who has the license be given 
a priority of consideration? Of course, this is just a hypothetical case 

Mr. Hype. No two cases are exactly alike. I think the way Con 
gress has solved that problem is by establishing a Commission of seven 
members. 

The Cratrman, If there are no further questions, the committee 
will stand adjourned until tomorrow at 10 o’clock. 

(Whereupon at 11:10 a. m., the committee adjourned to meet « 
Friday, April 27, 1951, at 10 a. m.) 
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FRIDAY, APRIL 27, 1951 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. CG, 

The Committee met at 10 a. m., Hon. Robert Crosser (chairman) 
presiding. 

The Cuarrman. The committee will please be in order. The first 
witness this morning is Mr. Roberson. Mr. Roberson, please take the 
stand; give your name and address and the official capacity in which 
you appear. 


STATEMENT OF FRANK ROBERSON, CHAIRMAN, LEGISLATIVE 
COMMITTEE, FEDERAL COMMUNICATIONS BAR ASSOCIATION 


Mr. Rogerson. My name is Frank Roberson. I am a member of 
the law firm of Spearman & Roberson, Munsey Building, Washington, 
D. C. As chairman of the legislative committee, having nine mem- 
bers—Guilford Jameson, William J. Dempsey, Karl Smith, Edw. 
F. Kenehan, Maurice M. Jansky, Frank U. Fletcher, Theodore Baron, 
Henry B. Weaver, Jr., and Frank Roberson—I appear on behalf of 
the Federal Communications Bar Association, organized in 1936. It 
has a membership of approximately 450 lawyers throughout the 
United States. A pproxim: itely 100 members are actively engaged in 
practice before the Commission. Not less than 50 of these active prac- 
titioners are former staff members of the old Federal Radio Commis- 
sion or its successor, the Federal Communications Commission. 

Mr. Chairman, in order for the members of the committee to eval- 
uate what aid I may be able to give the committee, it may be neces- 
sary for me to lay aside the mantle of modesty for a moment and tell 
you a bit of my experience in radio. 

Shortly after the Commission was organized in 1954 I was made 
an assistant general counsel and served a little more than 2 years in 
that capacity. I was later president of the Federal Communications 
Bar Association. I have been chairman of the legislative committee 
I believe some 4 or 5 different years and in 1950 I was chairman of 
the legislative committee. 

I was certainly very reluctant to undertake the chairmanship again, 
because it involves a lot of work to digest a bill of this sort and pre- 
pare a statement and be ready to testify | fore a committee of this 
kind, but Mr. Porter, the president of the association, felt that since 
I had had contact with the McFarland bill heretofore, I might be 
more helpful to the committees considering the legislation than would 


be some new member of the association. 
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The executive committee of the association has general supervision 
of the work of the association. For a number of years the executive 
committee has appointed a legislative committee, whose duty is to 
keep informed as to pending legislation before Congress relating to 
communications and to report to the executive committee on such bills, 
When the executive committee takes action on any of the bills, it is 
the funetion of the legislative committee to appear in hearings before 
the Senate and House committees. 

The association has consistently followed the policy of taking action 
only as to procedural aspects of proposed legislation. The associa- 
tion has felt that reasonable unanimity could be had as to procedure 
but recognizes that a wide diversity of opinion might well exist among 
its members as to substantive provisions. Consequently, this state- 
ment will be confined to procedural provisions of S. 658 and will spe- 
cifically enumerate the sections in S. 658 which the association con- 
siders relate to matters of substance and policy rather than procedure. 

I want to interpolate here, Mr. Chairman and gentlemen of the 
committee, that the relationship between the bar association and the 
Communications Commission is quite cooperative. It is not a situation 
where the bar is on one side and the Communications Commission is on 
the other side of the river, sniping and shooting at each other. That 
is not the situation at all. 

For example, when you go to the court of appeals in one of these 
communications cases, some member of the bar is always on the same 
side as the Communications Commission and wants the Communica- 
tions Commission decision sustained, or, if the Commission is asking 
for a decision to be reversed, for some reason, they are still with the 
Commission. 

S. 658, passed by the Senate on February 5, 1951, is almost identical 
with S. 1973, passed by the Senate on August 9, 1949. Hearings on 
S. 1973 were held by the Senate Committee on Interstate and Foreign 
Commerce on June 16 and 17, 1949. S. 658 deals principally with the 
structure of the Commission and its administrative and appellate 
procedure. 

For more than 10 years our association has been actively interested 
in the procedural provisions of sundry bills proposing to amend the 
Communications Act of 193421 

I have listed some of those bills in the footnote. They go back as 
early as 1941, probably. Very extensive hearings were had by this 
committee in the early forties on what was known as the Sanders bill, 
probably more extensive hearings than have ever been held on any 
communications bill. 

Representatives of our association testified in the hearings held on 
these various bills. 

None of these bills proposed to rewrite the Communications Act of 
1934. The general purport of these bills has been to remedy defects 
in the Commission’s set-up and its administrative and appellate 
procedure. 

Mr. Chairman and gentlemen, the Communications Act of 1934 was 
a pretty good piece of legislation, in my judgment. I think it has 


1H. R. 5497 (77th Cong.., 1st sess., by Mr. Sanders). S. 814 (78th Cong., 1st sess., by 
Senators White and Wheeler). S. 1333 (80th Cong., Ist sess., by Senator White). 5S. 
1973 (81st Cong., Ist sess., by Senator McFarland). 

2On H. R. 5497, April 1942, p..16. §S. 814, November and December 1943, pp. 139-165, 
481-492. §S. 1333, June 1947, p. 74. 8S. 1973, June 1949, p. 49. 
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become, you might say, sort of obsolete. It is not down to date, because 
so many changes have taken place in the art. You must remember 
that in 1934 we did not know anything about television, F. M. facsimile, 
and things of that sort. So the act, while it was a fine piece of 
legislative draftsmanship, really needs modernization. 

S. 658 does not attempt to deal with policy changes affecting radio 
or television broadcasting, nor policies. affecting common carriers by 
radio or telegraph. S. 658 (1973) is the result of a decade of con- 
gressional investigations, studies, hearings, and reports by committees 
in both Houses of Congress. 

The principal objective of S. 658 (S. 1973) is to clarify the mean- 
ing he intent of the Communications Act of 1934 as amended; to 
remove ambiguities; to make definite and certain administrative and 
legal steps and procedures in the interest of the expeditious handling 
of both license applications and the rule-making functions; to sepa- 
rate as far as is administratively possible, the prosecutory and judi- 
cial functions of the Commission; to provide for administrative re- 
organization of the Commission in the interest of more effective and 
speedy handling of cases; to aid the Commissioners in making de- 
cisions by providing personal legal assistants; and generally to make 
clear and definite administrative actions and appellate procedures 
in accordance with the Administrative Procedure Act. 

The association believes that the enactment of S. 658 will be of 
great value in making more certain that regulation of the radio indus- 
try will be in the public interest, convenience and necessity. The 
main interest of our association through the years has been to secure 
by statutory recognition a “full and fair hearing” for conflicting in- 
terests. Our association has consistently argued that a “full and fair 
hearing” necessarily means a public record hearing. 

While S. 1973, passed by the Senate on August 9, 1949, was pending 
in this committee the Federal Communications Commission addressed 
a letter, dated February 21, 1950, to Congressman George C. Sadow- 
ski, a subcommittee chairman of the Committee on Interstate and 
Foreign Commerce, analyzing section by section S. 1973, and enclos- 
ing therewith a Commission redraft of the McFarland bill (S. 1973). 
The letter and redraft set forth many objections to S. 1973. The 
Commission indicated strongly its opposition to most of the pro- 
cedural provisions in’S. 1973, which our association favored and had 
been urging for many years. The Commission argued at length in 
support of its opposition to sections 5 (b) and 17 (c) of S. 1973 
which are the same as sections 5 (b) and 17(c) of S. 658. Attached 
to the letter of February 21, 1950, are vigorous dissents by Commis- 
sioner Jones to the views expressed by a majority of the Commission 
as to sections 5 (b) and 17 (c). Further reference to these opposing 
views within the Commission will be made in our section-by-section 
(liscussion of S. 658. 

Hearings on S. 1973 were held by this committee on August 9, 1950. 
Chairman Coy made a prepared statement analyzing S. 1973 section 
by section. The August 1950 hearings of this committee were not 
printed. The statement of Chairman Coy amplified the arguments 
contained in the letter to Congressman Sadowski of February 21, 
1950. The statement of Chairman Coy refers to Committee Print No. 
1 of August 1, 1950, which I understand is the Commission’s redraft 
of S. 1973 (S. 658). In my statement references are being made to 
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the comparative committee print (March 21, 1951) unless otherwise 
indicated. 
SECTION 2 

S. 658 and the FCC proposal amending the definition of “broad 
casting” are the same (comparative print, p. 2, L. 2). 

The Federal Communications Bar Association invites the attention 
of this committee to a suggestion that it would be a mistake to amend 
the act by referring to the “general public” in lieu of “the public.’ 
This is a very fine distinction and may lead to litigation. 

In some quarters the argument is now made that certain types of 
FM programs (such as functional music, storee asting, and possibly 
transit radio) do not reach the “general public,” but are heard only 
by segments of the public—and, therefore, are not broadcasting. If 
the change is made from “the public” to “general public” the legis 
lative history would undoubtedly lead to uncertainty as to what Con 
gress really had in mind in making the change in words. 

The Senate report on S. 658 (p. 3) refers to this change in words as 
conforming to language in the Radio Regulations of the Interna- 
tional Telecommunications Convention (Atlantic City, 1947). 
There is no necessity to conform the language of the act to language 
in a treaty, as the Commission has consistently taken the position 
that treaty provisions relate only to international communications— 
and not to domestic radio regulations within the United States, 


SECTION 8 


This section adds some new definitions and are the same in S. 658 
and the FCC proposal (comparative print, p. 3, line 3). The 
amended section will limit the power of the Commission to grant 
special or emergency types of authorization to the cases specifically 
provided for in the bill. These definitions were included in 8S. 1333, 
which was a Senate bill of 3 or 4 years ago. The association approved 
these amendments in 1947 and does not change its position now. 


SECTION 4 


This section makes several changes in section 4 of the Communica- 
tions Act, which deals with the organization of the Commission itself, 
top staff personnel, and matters to be included in the annual reports 
to Congress. Section 4 of the FCC proposal (comparative print, p. 

line 22 et seq.) makes substantial changes in section 4 of S. 658. 
Since section 4 does not deal with procedure the association does not 
take any position thereon. 


SECTION 5 


Section 5 of the act has been rewritten by section 5 of the bill into 
four subsections which set forth the duties of the Chairman; provide 
for a functional reorganization of the Commission; provide for neces- 
sary delegation of certain specific duties: and designate time-limit 
objectives to be met by the Commission in processing cases. The most 
important procedural provisions in the bill are section 5 (b) and sec- 
tion 17, particularly subsection (c). That, of course, has been quite 
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evident from the testimony that has already been adduced in this 
hearing. These two subsections are so interrelated in their effects 
on the procedure in handling contested cases that it is necessary to 
diseuss section 17 (c) out of sequence (comparative print, p. 10, line 
6 to p. 11, line 9, and p. 39, line 24 et seq.). The bill would not permit 
consultation of the Commissioners in contested proceedings, which 
have been heard by an examiner and after a report or decision by 
him, with any Commission employees except the personal assistant 
of each Commissioner. 

The majority of the Commission strenuously opposes the proposed 
change. ‘This was indicated in its letter to Congressman Sadowski 
of February 21, 1950 (pp. 5 to 10) ; in the statement of Chairman Coy 
on S. 1973 (pp. 15 to 31) in the recent statement by him at this hearing; 
and the FCC proposal in the comparative print (p. 7, see. 5, and pp. 
39 and 40). The views of Commissioner Jones supporting this 
change in procedure, which are the same in 8.1973 and S. 658, are 
attached to the Sadowski letter and will be later referred to in this 
statement. The views and the philosophy of the majority of the 
Commission on this matter are irreconcilable with S. 658, the views of 
Commissioner Jones and our association. 

Mr. Cuatrman. I appreciate the difficulty of this committee in con- 
sidering legislation as complicated as communications legislation is, 
particularly when you cannot turn to the act and find in the act what 
the situation really is. So I can appreciate your difficulty in trying 
to find out what this is all about. I do not know that I have answers 
to all of the questions that might interest you, but I certainly ought 
to be able to answer some of the questions due to my long familiarity 
with this subject. 

I think I might be helpful if I would try to tell you some of the 
things that this bill does not propose to do as to section 5 (b) and 
17 (ec). For example, when an application comes to the Commission, 
the usual broadcasting application, you file three copies. One copy 
goes to the Engineering Department, one to the Law Department, and 
one to the Accounting Department. 

Shortly after these departments have examined these applications, 
reports are made to the Commission and from those reports, if it ap- 
pears that the application should be designated for hearing, it is then 
sent to hearing. 

What I am trying to do is to explain to you to some extent what the 
Commission is or is not separated from, as to advice from its expert 
staff. The situation I have just indicated is not separated from the 
Commission in considering and examining these applications. If the 
Commission thinks then that the case should go to a hearing, it in- 
structs the Law Department to prepare issues, from one to any num- 
ber, 10 or 12 usually, which set out what the hearing shall be about. 

The Law Department does that in cooperation with the Engineering 
and Accounting Departments. A notice is put out listing these issues. 
They are still not deprived of the experts’ advice. Then it is sent to 
an examiner for a hearing. 

Now, what takes place at the hearing? ‘The parties are there. The 
Commission sends one of its attorneys who has been designated and 
who has familiarized himself with the record to represent the Com- 
mission. In every case that I have seen at the Commission—there 
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may be rare exceptions—there is an engineer also present and also an 
accountant, if there is any accounting problem concerned. 

There may be rare cases that do not involve any engineering situa- 
tion or any accounting situation, but they have been so rare that I 
have not actually seen any of that type. So the Commission is repre- 
sented at the hearing. 

Now, the kind of applications that would go to hearing may be 
probably included in this list: New applications for an AM station 
or an FM station or a TV station; ple ‘ations for licenses; applica- 
tions for renewal; applications for modifications of construction per- 
mit or renewals; and transfer of ownership and control. 

They may or may not go to hearing, but they could. I think it has 
been perhaps not clearly pointed out to this committee just what all 
of this argument about the separation of the Commission from its 
expert staff is, just what the quantitative aspect of that is. 

I have, since this hearing began, made a check at the Commission 
and I find that from March 1950 to March 1951 a 12-month period, 
there were 4,180 applications filed in broadcast matters. That does 
not take into consideration all sorts of amateur applications and 
thousands of other applications; but I am speaking now of applica- 
tions that might well go at some stage of the proceeding to a hear- 
ing—4,180. ‘ 

During that period 261 only out of 4,180 were designated for 
hearing. Out of the 261—I did not go far enough to check how many 
of those dropped out, but you can be certain that quite a few of the 
261 dropped out, so you are talking about 1 application out of 20 
that goes to a hearing from which the Commission m: iy be separated 
from its expert advice. All the others, as to those, they are not sepa- 
rated from anybody, unless it is designated for hearing. They are 
not separated in rule making, investigations, anything of that sort, 
only in the cases that go to a contest, in a hearing. 

Some background is necessary in order to give the committee a 
real understanding of these opposing views. Section 5 (c) of the 
Administrative Procedures Act provides that hearing oflicers—except 
in some ex parte matters—shall not consult any person or party on any 
fact in issue unless upon notice and opportunity for all parties to 
participate. That act also provides that no person engaged in the 
performance of investigative or prosecuting functions for any agency 
shall, in that or a factually related case, participate or advise in the 
decision except as witness or counsel in public proceedings. The 
Administrative Procedure Act (1946) does not require that this 
procedure shall be used in determining applications for “initial 
licenses,” as Chairman Coy has pointed out, or to proceedings involv- 
ing the validity of application or rates, facilities, or practice of public 
utilities or carriers. Probably 75 or 80 percent of the coatamelendee 
at the FCC arise out of applications for initial licenses. The other 
contested cases arise out of revocation proceedings, modification of 
licenses, transfer of ownership or control of stations and possibly 
some other types of applications not mentioned. The Commission 
properly concluded that it was in the public interest to have the same 
kind of procedure applicable in all contested proceedings, and so it 
later (July 6, 1949) promulgated rule 1.858 which made the noncon- 
sultative provision in the Administrative Procedure Act applicable 
to the examiners of FCC in all contested cases. 
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The opposition of the Commission to sections 5 (b) and 17 (c) is, 
in our opinion, inconsistent with the safeguards for a full and fair 
hearing on the record which it has imposed on the hearing examiners. 
It seems illogical to say that the examiner cannot consult with other 
members of the Commission staff in reaching his decision, and at the 
same time contend that the Commission in considering the examiner’s 
decision can consult with other members of its staff, excluding such 
employees as are engaged in the performance of investigative or 
prosecuting functions. In all contested cases the Commission desig- 
nates one of its attorneys to participate in the proceeding and in most 
cases a Commission engineer is present. If the nature of the proceed- 
ing is such that some of the issues may be technical and complicated 
so that the examiner needs expert advice from employees of the Com- 
mission he requests the Commission counsel at the hearing to have 
the necessary members of the staff testify as witnesses on the record. 
The argument of the Commission that it should not be separated from 
advising or consulting with members of its staff in executive sessions 
of the Commission completely ignores the fact that any such advice 
and expert information can be put forth into the record at the public 
hearing. It is important to remember that the specific issues on which 
the contested hearing is being held have been prepared by Commission 
attorneys and engineers. Consequently, when the Commission des- 
ignates for hearing such a proceeding it has set out the issues and 
knows what kind of testimony will be required to develop the facts 
on each issue. At the outset the Commission has the opportunity 
to determine that all necessary testimony shall be put into the record 
at the public hearing rather than given to the Commission in executive 
session. ‘The association believes that when the Commission is acting 
in a judicial capacity that the safeguard of a full and fair hearing 
on a public record is just and should be applicable both to the hearing 
examiner and the Commission. However, the bill does not probihit 
the Commissioners from consulting the legal assistants assigned to 
each Commissioner (S. 658, sec. 17 (c), p. 30, line 25; comparative 
print, p. 41, line 2). 

In considering these opposing views it is important to keep in mind 
that the so-called separation of the Commission from its staff in 
executive session, is only applicable when the Commision is exercising 
its judicial or quasi-judicial functions in contested proceedings, and 
has no application to rule making and nonadversary proceedings. 

I think Mr. Priest asked the question or made the observation the 
other day, Why should not the Commission act as does this committee ¢ 
We have not the slightest objection to that. When this committee is 
acting, it is acting in a legislative capacity and there is nothing in this 
bill, nor does anybody want anything in the bill to say that the Com- 
mission cannot consult anybody it wants to in its staff or out of its 
staff as to legislative matters. Take color television. That hearing 
went on for several months. Of course, the Commission could consult 
anybody whose opinion might be helpful to them in reaching a legis- 
lative decision, just as this committee can. 

In a contested case the general counsel of the Commission may, and 
frequently does, file exceptions to the decision of the examiner made 
on a public record. In fact, the general counsel’s office frequently 
participates in oral arguments before the Commission in contested 
cases. I am talking about the cases that might be included in the 261, 
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the figure that I used. The fallacy in the opposition of a majority 
of the Commission to sections 5 (b) and 17 (c) of the bill cannot be 
better shown than was expressed by Commissioner Jones in the 
Sadowski letter of February 21, 1950. So far as we know, this letter 
has not been printed. By reason of his recognized ability as a lawyer 
and his experience as a member of the FCC we feel that it is appro 
priate to quote from what he said in the Sadowski letter. 

Mr. Chairman, I did not know at the time I prepared this statement 
that Commissioner Jones would testify here as a witness, and so I am 
not going to read all of this that I have in my statement, which is a 
quotation from Commissioner Jones’ views at the time he made them 
in the Sadowski letter, but I would like to read a few excerpts, be- 
cause his argument in that letter is a little different approach than 
some of the argument made here before this committee. I would like 
to have all of this statement put into the transcript, though. 

Mr. Wotvertron. Mr. Chairman, in order to have the committee as 
fully advised as possible, may I inquire as to whether there is any 
reason why the letter addressed to Mr. Sadowski in its full form should 
not be made a part of the records? 

Mr. Rogerson. I think that was done earlier in this proceeding, 
Mr. Congressman. 

Mr. Wotverton. It has been done ? 

Mr. Roperson. I think so. I think Mr. Coy asked that it should 
be, but he is not sure what the ruling of the committee was. 

Mr. Wotverron. I merely suggest, in view of the fact that there is 
some doubt as to whether it has been made part of the record, that 
the clerk be instructed to see that it is made a part of the record. 

Mr. Rogerson. I will say that the Sadowski letter is an excellent 
statement of the Commission’s views in regard to this matter and 
I think it might be very helpful if it were made a part of the record. 

The CuatrmMan. The letter will be made part of the record. 

Mr. Roperson. I am just going to read a few excerpts that I think 
would be helpful, from Mr. Jones’ statement, in view of the fact 
that he has already testified [reading] : 

Analysis of the comments filed by the Commission with the appropriate House 
and Senate committee establishes that when the smoke clears away basic objec- 
tion is raised to only tivo sections, namely, section 5 (b) and section 17 (ce). 

These sections would establish a functional set-up, a type of organization 
supported by a majority of the Commission and one which Congress may cer- 
tainly in its discretion provide for in this bill. * * * 

The sections would, in addition, establish a special staff consisting of legal, 
engineering, and accounting personnel to assist the Commission in its quasi- 
judicial functions. The bill would permit this special staff to assist the Com- 
mission in its quasi-judicial functions by digesting and analyzing intermediate 
reports and by preparing drafts of final decisions pursuant to the direction and 
supervision of the Commissioners themselves. The bill would make this special 
staff an analytical arm of the Commission but would prevent it from making 
recommendations of policy in connection with the Commission’s quasi-judicial 
functions. While the Commissioners, under the provisions of the bill, would 
have the assistance of newly created legal assistants in reviewing intermediate 
reports, final decisions in quasi-judicial proceedings would become the decisions 
of the Commissioners themselves. 

The basic change made by the McFarland bill would be to require the Com- 
missioners to act like judges. As will be pointed out below, the bill does not 
deprive the Commissioners of the assistance of the staff, but does require them 
to exercise their quasi-judicial functions personally. Justice E. Barrett Pretty- 
man in the September 1948 issue of the American Bar Association Journal 
described how courts are equipped to handle complicated cases that come to 





jority 
ot be 
1 the 
letter 
wyer 
opro 


ment 
lam 
! is a 
them 
36 be- 
than 
| like 


Pe AS 
any 
ould 


ling, 


ould 


re is 
that 
l. 
lent 
and 
ord. 


ink 
fact 


ouse 


bjec- 


tion 
cer- 


gal, 
asi- 
‘om- 
iate 
and 
cial 
cing 
cial 
yuld 
iate 
Ons 


om- 
not 
em 
tty- 
nal 
' to 


AMENDING COMMUNICATIONS ACT, 1934 


them for decision, There is no reason why administrative tribunals when they 
are sitting in quasi-judicial proceedings cannot act with the same dignity and 
make up their own minds in the same way as do judges in their courts of law. 
The basic purpose of sections 5 (b) and 17 (c) of the McFarland bill is to achieve 
this result—to insure that decisions which involve great economic gain or loss 
are handled in a judicial manner, For the Commission, in picking and choos- 
ing between applicants for radio stations, is making decisions which involve 
substantial economic benefit or loss. Communities get to hear new radio stations 
or are deprived of radio service on the basis of these decisions. Licensees suffer 
capital punishment when a license is revoked or is not renewed. All of these 
types of cases deserve more juridical treatment than even civil cases that are 
tried before a court. Loss of a civil case leaves a man’s earning power intact; 
loss of a Commission radio case prevents you from going into business or throws 
you out of business. It is these cases with which the McFarland bill is concerned, 

Some have called the McFarland bill reactionary becaue of the separation 
of functions contemplated by the bill. Jt should be pointed out that the bill 
in no way prevents full participation by the staff in rule-making and non- 
adversary proceedings. Further, even in quasi-judicial proceedings the staff 
is permitted full participation. The only limitation is that it gets its licks 
in an open court rather than behind the backs of the opposing parties in the 
private chambers of the Commission while the decision is rendered. The Mc 
Farland bill is a logical outgrowth of the Administrative Procedure Act as 
applied to the special conditions which prevail in the Federal Communications 
Commission. * * * The sole question presented is whether the Commission, 
when it is sitting in proceedings similar to the judicial proceedings, shall be 
required to act like judges or whether they may continue to get advice from 
persons who may not stand up in open court to make their arguments. Cer- 
tainly Congress in its sound discretion may require the Commissioners to act 
like judges in quasi-judicial proceedings. 

Although those who oppose the McFarland bill are mainly concerned with 
sections 5 (b) and 17 (c), other objections have also been raised. The Senate 
satisfied many of the objections but many are restated in the Commission's 
comments to the House. Jt is felt, however, that there are no basic problems 
other than those presented by sections 5 (b) and 17 (ec). [Italics supplied.] 


SUPPLEMENTAL STATEMENT OF COMMISSIONER JONES ON THE MCFARLAND BILI 


My original statement with respect to the McFarland bill was prepared so that 
the Commission might have my views on the bill when the matter was being 
discussed in my absence. Since that time a further analysis has been prepared 
by the majority, and I should like, therefore, to comment on this further analysis, 
especially pages 5 through 10 of the Commission’s letter. 

The essence of the Commission's analysis is that the McFarland bill would 
turn administrative agencies into courts. I still come back to the point that 
there were only 261 designated for hearing out of 4,180 for the 12-month period 
from March 1950, to March 1951. I do not contend that administrative agencies 
are courts, because they have many functions in addition to those of courts, 
such as rule making, which is a quasi-legislative function, rate making, and 
investigations. However, when the Commission is deciding adversary proceed- 
ings, the Commission does now and has for a long time put on witnesses and 
has had counsel attending the hearings. As a party and as a litigant, the 
representative of the public interest certainly should have no different standing 
in an adversary proceeding than the parties that are contending for a license or 
trying to keep a license from being revoked or trying to get a renewal of license, 
In that respect, when it is functioning like a court, the administrative agency 
ought to be bound by similar rules. 

I recognize, of course, that members of administrative agencies, like judges, 
have the need for personal assistance. We have only to point to the expansion 
of the legal staffs of Federal and State judges to indicate that judicial officials, 
like administrative officials, cannot execute their functions without some assist- 
ance. The circuit courts of appeal and the Supreme Court frequently decide 
‘omplicated and technical questions involving all the administrative agencies 
without the aid of er parte advice from experts. The theory that is followed is 
that the litigants will, in their briefs and arguments, supply the courts with the 
technical information which is needed in connection with the solution of the 
problems presented in litigation. I emphasize again that this type of procedure 
would not be appropriate in rule making and other quasi-legislative proceedings, 
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as distinguished from adjudicatory and quasi-judicial proceedings; in such pro- 
ceedings a more flexible procedure, including extensive ex parte consultation 
with experts, is often desirable. 

Further, I recognize that even in adjudicatory proceedings before an admin- 
istrative agency, additional personnel such as is provided for by the McFarland 
bill is necessary to perform ministerial functions in connection with Commis- 
sion proceedings. The McFarland bill expressly provides for a special group 
responsible directly to the Commission as a whole which would consist of legal, 
engineering, and accounting personnel, Further, I recognize that it is imperative 
that the public interest be protected in administrative proceedings by the presenta- 
tion of evidence by the Commission staff. Where I separate from the majority is 
in my feeling that the staff, whether it be the functional staff or the nonfunctional! 
staff, should present recommendations in open court so that the adversary parties, 
whose economic stake in the proceedings is of the highest order, may have an 
opportunity to answer contentions made by any part of the staff. There is no 
reason why all expert advice cannot be given in open court. * * * 

The question boils down to this: Would a system such as is proposed by the 
McFarland bill deprive the Commission of substantial assistance of its staff? 
The majority, on page 7, believes that the McFarland bill would cut the Com- 
misison off “from any substantial assistance by members of the staff.” I do 
not believe this to be the case. J do not believe that behind-the-door consulta- 
tion with the staff is necessary in order for the Commission to receive substan- 
tial assistance. I believe that administrative agencies in adjudicatory pro- 
ceedings can operate in accordance with the normal standards of Anglo-American 
jurisprudence which require open and public proceedings based on open and 
public records. I cannot believe that administrative agencies must violate these 
standards of justice in adjudicatory proceedings in order to perform their duties. 

In this connection I wish to emphasize that, as the majority points out, the 
present rules of the Commisison provide that eraminers may not consult with 
the members of the staff except in open court. For a long time hearing officers 
consulted in private with all members of the staff in preparing their recom- 
mended decisions. The same argument that the Commission makes now was 
presented at the time the Commission considered these rules. Some felt exam- 
iners could not do their job if that procedure were abandoned. Jt was argued 
that examiners need the assistance of the staff in order to decide the cases com- 
ing before them. The Commission, however, made the determination that its 
lawyers, engineers, and accountants could supply the examiners with the benefit 
of their expert knowledge in open court and subject to cross-eramination. Ar- 
guments made by brief or orally could be answered in open court by the adver- 
sary parties. * * * TJ can see no reason why the eraminers who have to 
make exactly the same kind of quasi-judicial decisions as the Commissioners 
are required to make should be able to fully perform their functions without 
behind-the-door staff assistance while the Commissioners should, under exactly 
the same procedure, be unable to carry out their duties. 

There is another aspect of staff participation in the decisional process which 
should not be overlooked, The Commission operates almost exclusively by what 
some term “completed staff action.” The staff, before it comes to the Commission 
for instruction, performs all the functions of the Commissioners themselves. It 
weighs the evidence, decides which witnesses to believe, evaluates the relative 
importance of the issues or the substance of the issues. This all culminates in 
written or oral recommendations which the Commission as a whole or individual 
Commissioners may accept or reject. 

To state the problem in another way, in view of the heavy workload of the 
Commission, there is a tendency to delegate more and more of the Commission's 
discretionary work to the staff so that in the end the discretion exercised by the 
Commission is more of form than of substance. This situation must be viewed in 
the background of the fact that the area of the Commission’s discretion is lim- 
ited almost exclusively by a number of precedents—many of which reach dia- 
metrically opposite results on seemingly parallel facts. By operating with staff 
comments or recommendations, the Commission is subjected to precedents that 
the staff is emphasizing at the moment of the decision rather than those prece- 
dents cited at a time when other counsel in a case would have an opportunity to 
move, plead, or argue. Commission decisions are supposed to be the personal 
decisions of the Commissioners, based upon the record and arguments publicly 
made and pleadings or motions publicly filed. 

The majority's analysis, in my opinion, fails to appreciate the similarities 
between Commission adjudicatory proceedings and proceedings in courts of 
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law. It attempts to introduce into proceedings which are basically similar to 
judicial proceedings procedures which are proper only in legislative and quasi- 
legislative chambers. * * * [Italics supplied.] 

Mr. Wotverron. The witness, as we have noted, has skipped parts 
of his quotation. I assume it is his intention to have the complete 
statement made a part of the record ¢ 

Mr. Roperson, Yes, sir; that is my request. I am doing it this 
way in the interest of economy of time and the fact that Mr. Jones 
has already testified. 

The CuarrmMan. Without objection, it is so ordered. 

Mr. Roserson. Mr. Chairman and gentlemen, the bar association 
for more than 10 years, in season and out of season, has been trying 
to get this very thing done. I want to make this prophesy, that if the 
Congress adopts 5 (b) and 17 (c) as proposed in the bill, you will 
find that the stature and appreciation of the Federal Communications 


/ Commission will rise tremendously. Probably the Commissioners 


may not agree with that, but that is my hortest opinion. 
The Cuarman. Did your association have anything to do with the 


drafting of this bill? 


Mr. Roserson. So far as I know, it did not have a thing to do 
with it. 

The Cuarrman. Do you know who did? 

Mr. Ropnerson. I only know what Senator McFarland said when 
he had the hearing over in the Senate committee. He said he did. 

The Cuarrman. Proceed. 

Mr. Rozerson. The association also approves subsections (c) and 
(d) of section 5 of the bill. 

In all earnestness and sincerity the association believes that if 


| the FCC proposals (Comparative Print, p. 10 beginning on L. 6 and 


p. 40 beginning on L. 15) to redraft subsections 5 (b) and 17 (c) of 
S. 658 be adopted the result will be to strike out the heart of the bill— 
the other procedural changes will be relatively of much less im- 
portance, 

SECTION 6 


This section amends subsection (d) of section 307 by deleting the 
phrase “but action of the Commission with reference to the granting 
of such application for the renewal of a license shall be limited to and 
governed by the same considerations and practice which affects the 
granting of original applications.” 

Once a license has been granted, there appears to be no good reason 
why the Commission should be required to take into consideration 
many of the factors which it must take into consideration in granting 
a license in the first instance. Such matters as the character and 
ability of the applicant to operate a broadcast station, or his financial 
ability to construct and maintain a station are important factors for 
the Commission to consider in evaluating original applications for a 
broadcast station; they no longer may be pertinent factors when the 
Commission is giving consideration to renewal of a station license. 

Mr. Chairman, I have before me a copy of Form 301 which is 
used by the Communications Commission for new applications. The 
law now says that in the renewal applications, in the passing on re- 
newal applications on existing stations, that the Commission shall 
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take into consideration the factors in originally passing on the ap 
plication. We are trying to say that there are many elements that 
existed at that time that are no longer pertinent, and I want to point 
out a few questions that are asked and that must be answered in an 
original application which it seems to me are an utter waste of time 
in a renewal application. 

For instance, question 6: If the applicant is an individual, is the 
applicant a citizen of the United States? 

Now, that has already been proven. 

Question 9 (a): Is the applicant or any party to this application 
a representative of an alien or a foreign government ¢ 

That has already been proven. The station is still on the air. 
Why go into that again, unless the Commission has some specific 
knowledge that there has been some change which, of course, it could 
inquire into. 

tf the applicant is a corporation, is more than 20 percent of the 
capital stock owned of record or may be voted by aliens or their 
representatives ? 

That was done in the original application. Why go into that again / 
I have in mind one case where it was a tremendous job for the appli 
cant to prove that his stockholders, not more than 20 percent of them, 
were representatives of some alien. The stock was listed on the New 
York Exchange. There were some 3,000 or more stockholders. That 
was enough of a job to do in the original application. 

If the Commission, following the law—the law would require every 
time a renewal application comes up that the operator of an existing 
station, with these several thousand stockholders would some way or 
other have to demonstrate to the Commission that those stockholders, 
not more than 20 percent, were aliens—if the Commission have some 
such knowledge, surely, inquire into it. But do not require them to 
do a vain and expensive thing. 

Here is another question: Has the applicant or any party to this 
application had a station license revoked by order or decree of any 
Federal court ? 

That was already gone into at the original hearing. 

Mr. Beckworrn. Pardon the interruption, but is it your judgment 
that it will require a lengthy answer to answer those questions at the 
time you are talking about? I am talking about after the station is 
already licensed. 

Mr. Roserson. It is just as much trouble to prove your ownership 
claim at any time as it was originally, or whether there are aliens. | 
remember in this particular case they had to send out post cards to 
several thousand stockholders to try to get replies as to how many 
aliens there were. 

The CuatrMan. Proceed. 
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Mr. Roserson. Another question is there now pending in any court 
or administrative body against the applicant or any party to this ap- 
plication any action involving any of the matters referred to in cer- 
tain pare agraphs / 

Another one is, Have voluntary proceedings in bankruptcy been 
instituted by, or have involuntary proceedings in bankruptcy ever 
been brought against applicant or any party to this application ¢ 

Again, Are there outstanding any unsatisfied judgments or decrees 
against applicant or any party to this application ¢ 

And again, Is applicant corporation, directly or indirectly, con- 
trolled by another corporation or legal entity 

What I am trying to point out is simply this, that there are a good 
many things the Commission is now required by law to take into con- 
sideration in the renewal of applications that have already been gone 
into in the original application, and this is just time consuming and 

xpensive. 

Mr. Worverron. Mr. Chairman, is it the desire of the witness to 
have this FCC Form 301 made a part of the record, or only the por- 
tion to which he refers? 

Mr. Roserson. I do not have any desire one way or the other, but 
if any member of the committee is interested in reading Form 301, 
I have given the reporter a copy if you want to look at it. 

Mr. Hate. I think it should be made a part of the record. 

The Cuairman. Without objection, it will be made a part of the 
record. 

Mr. Bennerr. You are speaking of the renewal of the license in 
your testimony now ¢ 

Mr. Roserson. Yes; I am speaking of the renewal of the license. I 
mean under the law as it now stands, in the renewal application you 
must go back and take into consideration everything the same as you 
would in an original application. 
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(Form 301 submitted for the record is as follows: 





FCC Form 301 


Form A File No. 
Section I beige’ Barece No. 52-Rol4.6 arlieer 


Name and post office address of applicant (See Instruction D) 





United States of America 
Federal Communications Commission 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 
(Revised 6-16-48) 





INSTRUCTIONS 


A. This form is to be used in applying for authority to con- 
struct a new Aw (stardard), pthc fu (frequency module- 
tion), or camercie!l television broadcast station, or to mke 
changes in existing comercial broadcast stations. This form | Send notices and commmicaticons to the following-named person 

ponsists of this part, Section I, and the following sections: at the post office eddress indicated 


Section II, Legal Qualifications of Broadcast Applicant 
Section III, Financial Qualifications of Broadcast Applicant 











| 1. Requested facilities 

Section IV, Statement of Program Service of Broadcast Frequency Chenne! Power in kilowatts Minimm hours 
Applicant No. De » operation deily 

Section V-A, Standard Broadcast Engineering Data 

Section V-B, ft Broadcast Engineering Data 


Section V-C, Television Broadcast Engineering Date 











Hours of operstion 


Unlimited () | Sharing with Other 
(Specify Stetions) (Specify) 
Daytime only oO 
Section V-G, Antenna and Site Informtion 
Lim ted oO 


B. Prepare and file three copies of this form andall exhibits 
and swear to me File with Federal Commmications Com- Type of station (a0 Standard, FU, Television) 


mission, Washington 

















C. Nuaber exhibits serially in the space provided in the body an of aun seetie _ 





of the form and list each exhibit im the space provided on 
the back of this sheet. Show date of preparation of each 
exhibit, antenna pettern, and map, and show date when each ['2. If authority to make changes in an existing station is 
photogreph was taken. requested 








. Present facilities 
D. The name of the applicant stated in Section I hereof shall }* 
be the exact corporate name, if « corporation; if « partner- Frequency Call | r in kilowst Minimum hours 
ship, the names of all partners and 1) acme under ch the ? ion 
partnership does by ifan d association, 
the name of an executive officer, his office; and the name of 
the associatios! In other Sections of the form the name need Hours of operation 
be only sufficieit for identification of the applicant. Unlimited Oo Sharing web 
i 


Other 
£. Information called for by this application which is al- De 1 oO (Specify Stetione) (Specs fy) 
ready on file with the Commission (except that called for in eens only 
Section V-G) need not be refiled in this application provided Limited oO 
(1) the information is now on file in another application or 
PCC form filed by or om behalf of this applicant; (2) the in- | Location of mein studio 
formation is identified fully by reference to the file mumber [7i7y [State 
(if any), the FCC form number, and the filing date of the 
plicetion or other form containing the information and | 
page or paragraph referred to, and (3) after making the ref- ['}. If this application is for changes in an existing — 
erence, the licant states: “No change since date of fil- zation, complete Section I and any other sections 
ing.” Any such reference will be considered to incorporate to show all substantial changes in information filed with 
into this eqplication all information, confidential or other- the Commission in prior applications or reports. In the 
wise, contained in the application or other fors referred to. spaces below check Sections submitted herewith and as to 
The incorporated application or other form will thereafter, Sections not submitted herewith refer to the prior epplice- 
in its entirety, be open to the public. tian or report conteining the requested information in ec- 
, cordance with Instruction E. (If contempleted expenditures 
F. This lication must be executed by applicant, if an in- are leas than $1,000, do not complete Section IJ]. Section 
dividual, @ partner of applicant, if « partnership, by an IV not required for applications for minor changes not in- 
officer of Ba oe if « corporation or association; or by volving change in power, change in frequency, change in hours 
atto: licant only under conditions show in Section of operation, or moving from city to city.) 
1.303, A lating to ization and Practice and Pro- 
cedure, in which event satisiactory evidence of disability of Section No. Pare. No. Reference (File or FormNo. and Dete) 
applicant or his absence fram the Continental United States mo 
and authority of attorney to ect must be submitted with ap- (D) Section 11 
plication. oO Section III 


G. Before filling owt this application, the applicant should a) Section IV 
familiarize himself with the Communications Act of 1934 and oO Section V 
the following parts of the Commission's Pules and Regulations. 
Part I, Pules Peleting to Organization and Practice and Pro- | Heve there been any substantia! changes Yes] nef] 
cedure; Parts Relating to the Broedcest Services; Standards in the information incorporated in this 
of Good, Engineering Practice. — by reference in this paragraph? 















































H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL 3. If this CT es snag is contingent on the grant of another 
PARAGRAPHS ARE FULLY ANSWERED. IF ANY PORTIONS OF THE AP- pending applicetion, state name of other applicant and file 
PLICATION ARE NOT APPLICABLE, SPECIFICALLY SO STATE. DevEc- | aber of other application. 

TIVE OR INCOMPLETE APPLICATIONS MAY BE RETURNED ®ITHOUT 
CONSIDERATION. 
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FCC Fors 301 








‘The applicant hereby waives any cleim to the use of any particular frequency or of the ether as ageinst the regulatory power of 
the United States because of the previous use of the same, whether by license or otherwise, and requests an suthorisation in, 
accordance with this application. (See Section 304 of the | Communications Act of 1934). 


‘The applicant represents thet this epplicatian is not filed for the purpose of impeding, obstructing, or deleying determination 
on any other application with which it may be in conflict. 





All the statements made in the application and attached exhibits are dered materiel ions, and all the exhibite 
are e material pert hereof and are incorporated herein as if set out in full in the epplicetaan. . 


The applicant, or the undersigned an the applicant's behalf, states that he has endeavored to supply ful! and correct informetion 
as to ell matters which are relevant to this application and thet he hes done so as to ell matters within his om knowledge. 


Dated this. day of a 








(Name of Applicant) 








Subscribed and sworn to 








bef me this day of + 19 ces 


(Notary public's seal must be affixed where the lew of jurisdiction 
requires, otherwise state thet lew does not require seal.) 





My commission expires 





If applicant is represented by legei or engineering counsel, 
state name and post office address 





EXHIBITS furnished as required by this form 





Exhibit No Section and Pare Name of officer or employee (1) by wham or (2) under Officiel title 
No. of Form whose direction exhibit was prepared (show which) 
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LEGAL QUALIFICATIONS Name of Applicant 
OF BROADCAST APPLICANT 





Ae used in 6 tol0 and 19 to21, both on een of Section II of this form, the words “party to this application” have 
the following ee: no pm peo In case of i the licant. In case of « ell 
partners, including limited and silent pertners. case 0 j all officers, directors, st of 
Geserd, poreene euning the beneficial interest in any stock, subec to any s » ad persons who voted any of the voting 
stock at the lest stockholders.meeting. In case of all executive * officers, members of the governing board, 
and owners or subscribers to any membership or owne’ In case of an application for assignment or 
transfer, Section TT should be completed only for the assignee the omership as it will be after the as- 
signment or transfer hes taken place. gy Se that a5 bpeiisngiend callie ven peaapate oe 
ferred to would be an potnnnal |e burden the Commission for « waiver of the strict terms of this requirement). 


1. Applicant ia (Check one): An — ° a partnership tJ , & limited partnership | a] 








& corporation +» on uni P 





If applicant is not an individual, give the State, District, 





° it as ibi copies, one of which must be properly certified, of (a) if applicant is « 1 or limited pert- 
nership, the pe (b) if is @ corporetion, the articles of Incorporetion feo charter) and the by- 
laws, certified by - ip saroene of State or other appropriate official; (c) if applicant is an D ap ony ~ association, the 
articles of association or other legal instrument under which applicant is organized showing the purpose thereof, and the by- 
l . In each submit ly certified ies of a1! amendments. 








applicant is @ corporation - iy Le gy association, 
wi ifically by refer paragraph of the 
—— of incorporation or pode nt ~# charter powers 
ed upon by the applicant to show thet it is legally empowered 

to pom nach and operate the proposed stetion. 





5. Complete Tables I and II on pages 2 and 4. 





CITIZENSHIP AND OTHER STATUTORY REQUIREMENTS (See instructions sbove) 








6, If epplicent is an individual, is the applicant a citizen of the United States; if 
applicant is not an individual, are all perties to this application citizens of the United “States? 





If the anewer is “No”, state the name and citizenship of each person who is not « citizen of 
the United States. 





7. Is United States citizenship of any party to this application claimed by reason of 
neturelizetion? 





If a0, state the neme of such party, the date and place of issuance of final 
certificate of naturalization, certificate number, and name and location of court 
izing issuance of same. 





8. Is United States eithocgship of any perty to this application claimed by reason of 
naturalization of » peren 





If so, state the name of such party, the name of the parent to wham the final certificate 
was issued, the of the party to this applicetion eat the time the certificate was issu 
and ~. additional facts relied on to eotablich citizenship, in addition to the information 
required by Peragraph 7 hereof. 





9a. Is applicant or any perty to this application e‘representetive of an alien or of « foreign 
government? 





b. If applicant is a corporation, is more than 20 percent of the capital stock owned of 
record or may’ it be voted aliens or their representatives, or by « foreign gow rnment or « 
representative thereof, or any corporation organized under the lews of « foreign country” 





c If ye iss yp mp and is controlled by another corporation or corporations, is 


more than 25 percent of capitel stock of such controlling corporation or corporations 
omed of record or may it be voted by aliens, their representatives, or by any corperation 
organized under the laws of « foreign country? 





d. If the anewer to my of the foregoing parts of this peragreph is “Yes”, submit as Exhibit No. 
@ full disclosure concerning the persons and matters involved. 





10s. Hes applicant or any  aeey to this application had « station license revoked by order or 
of Federal cow: 





b. Has the ee oe or any ang = Se this application been found — by a Federal court of 
the violetion of the laws of the Stetes relating to wmlewful restraints and monopolies 
and to combinstions, contracts, or agreements in restraint of trede? 





c. Has the applicant or any party to this application been finally edjudged guilty by « Federal 
court of unlewfully monopolizing = —- unlawfully to monopolize radio commmnications, 
directly or indirectly, through the contro! of the manufacture or sale of radio apparatus, through 
exclusive traffic arrangements, or ae other means, or to have been using unfair methods of 


competition? (See Section 313 of the Commmications Act of 1934) 





4d. Has the applicant or any perty to this application been found guilty by any court of any 
felony or other crime involving moral turpitude, or of the —— of any State, territorial 
or local lew relating to unlewful lotteries, restraints and monopolies and combinations, con- 
tracts or agreements in restraint of trade, or of using unfair methods of competition’ 
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Broadcast ication LEGAL QUALIFICATIONS Section Il, Page 3 


10. (Continued) 
e. Is there now pending in any court or administrative body against the applicant or any party to chis Yes [] No o 
epplication any action involving any of the matters referred to in:Paragraphs 100, b, c, and d above? 








25 Pie cece apne 





f. Have voluntary proceedings in bekruptcy been instituted by, or have involuntary proceed- Yes a] No 0 : 
ings in bekruptcy ever been brought against applicant or ay party to this application” ; 
g. Are there outstanding any unsatisfied judgments or decrees against applicant or any Yes] No oO , 
party to this epplicetion? HM 
bh. If the answer to any of the foregoing parts of this paregreph is “Yes”, submit as Exhibit No. z 
« full disclosure concerning the persns and matters involved, identifying the court and the proceed- ¥ 
ing (by dates and file wer ey stating the facts upon which the proceeding was based or the nature 

of the offense committed, and the disposition of the matter. ‘ 

. CORPCRATE APPLICANT 

INSTRUCTION: If applicant is « corporation, mswer paragraphs 1] to 16, inclusive. 


ll. Stock of corporation 
(a) Glass of stock | (b) Par value (c) Vote per | (d) No. shares |(e) No. shares (£) No. shares (g) Total number ® 
share mthori sed asmed subscribed stockholders 5 





























meter, 























12. At the last meeting of stockholders were any shares of stock voted by proxy? Yes] No oO 


tr RMR NS 





If so, state 
Class of stock [No. of shares} Meeting date | No. voted by stock-| No. voted by Name of eech proxy voting 1 percent or 
holders in persan proxy more of each class 





eee eee 

















tle AE te 





13. In connection with the stockholders and stock subscribers named in Table I to this Yes oO No [] 
form, is the beneficial omer of the stock » person other than the ower of record or sybscriber? 
If so, submit as Exhibit No. @ statement of (a) the name of the omer of record, or mub- 
scriber, (b) the name of the beneficial owner, (c) the conditions under which the omer or mb- 
scriber holds md votes or has subscribed for such stock, ad (d) « copy of my contract or other 
instrument rel sting to such conditions. 
14. Has applicant my other obligetions or securities authorised or outstanding which bear voting Yes Oo No oO 
rights either absolutely or upon any contingency’ 
If so, submit as Exhibit No. @ statement of (a) the nature of such securities, (b) the face 
value or par value, (c) the number of units authorized, (d) the number of mits issued ad outstand- 
ing, (e) the number of mits, if aiy, proposed to be issued, (f) the conditions or comtingency upan 
which such securities may be voted, ad (g) fects showing whether or not such securities have been 
voted or entitled to be voted in the past 5 years and at the present time. 











Pe NE AAMT OR ANION re 











1Se. Is applicant corporation, directly or indirectly, controlled by mother corporetion or legal Yes [ J No ia} 
entity? 3 
b. Is10 percent or more of the stock of applicant corporation owned by another corporation Yee O No O 4 
or legal entity” 
c. If the msewer to my of the foregoing parts of this paragraph is “Yes”, state below the nave b 
of such other corporstion or legal entity, and submit as Exhibit No. (a) « statement of how 4 


such control, if my, exists and the extent thereof, ad (b) with respect to such other corpore- 
tion or legal entity, @ statement mewering paragraphs 1] to 15, inclusive, of thie form. 








16. Is the corporation or legal entity named in paragraph 15 in turn « subsidiary” Yes [ No oO ~ 
If so, state below the name of such other parent corporstiam or legal entity, and submit $ 
as Exhibit No. @ statement for each such corporation or legal entity mewering : 


paragraphs 11 to 16 of this form, to and including the orgmi sation having finel omtrol. 





UNINCORPORATED ASSOCIATION (OR OTHER LEGAL ENTITY) 


INSTRUCTION: If applicant is @ unincorporated association or « legal mtity other then on individual, 
partnership or corporation, answer paragraphs 17 and 18. 














17. State the nature of the applicant, cite the lews under which orgmized, and submit as Exhibit No. 
copy of such lew. 





18. State the total number of members or persons holding ay omership interest in the applicant. 
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LFICATIONS _ 





Dee anstructions om page 1) 





Section II, Page $ 





19. Does applicant or any party to this epplicetion have now, or has applicant or any such 
party had, any interest in, or connection with, the following: 





(a) Any standerd, t#, or television broadcast statian? 


ne (J 





(b) Any application pending before the Commission” 


ne (J 





(c) Any application which has been denied by the Federal Commmications Commi ssian? 


no 





(d) Any broadcast station the license of which has been revoked? 


No [J 





If the answer to any of the foregoing parts of this paragraph is “Yes”, show particulars 
in the table below: . 





(1) Name of party heaving such (2) Nature of interest or (3) Name of other applicant 
interest connection ‘giving dates) or call of stetion 








(4) File number 








20. Is the applicant or any party to this application controlled, directly or indi- 
‘rectly, by any person who has any interest in or connection with any broadcest sta- 
tion or applicetion of the type referred to in Paragraphs 19(a) to (d)? If so, 
submit as Exhibit No. giving full particulars. 





2le. Are any of the parties to this application related to each other (es husbend, 
wife, father, mather, brother, sister, son or daughter)? 





b. Does any member of the immediate family (i.e, husbend, wife, father, mother, 
brother, sister, son or daughter) of any party to this applicetion have any interest 
in oF connection with any other broadcast station or pending applicet ion? 





c. If so, state (a) names of the persons, (b) relationship, (c) nature and extent of such interest 
or connection, (d) name of applicant or cal! letters of station, (e) file mumber of application, and 
(f) location of station or proposed station involved. 





OWNERSHIP AND CONTROL OF STATION 








22. The Commission is seeking in this peragraph information as to contracts and « t 


of the station; the questions must be answered in the light of this instruction 


any arrangements or negotiations, written or oral, which relate to the present or Gare nth tg contro] or operation 


, as well as 





a. Applicant's control over the station is to be by reason of: (Indicate by check mark) 


Ownership oO Lease oO Other authority oO 





b. Name and address of the omer of the station c. Will the applicant have and 
(if other than the applicant) maintain absolute contro] of the 


explein 





station, its equipment, and operation, including 1 
supervision of the progrems to be broadcast? If “ No”’ 


Yes [] No [J 





d. Are there any documents, instruments, contracts or understandings relating to omership, 
management, use or control of the station or facilities, of amy right of intereat therein 
If so, attach as Exhibit No. copies of all such do or 

and state the substance of oral contracts or understandings. 
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| Brosdcest Application 


FINANCIAL QUALIFICATIONS Name of Applicant 
OF BROADCAST APPLICANT 











The Commission is seeking in the questions that follow information as to contracts and arrangements now in existence, as well as 
any errengements or negotiations, written or oral, which relate to the present or future financing of the station; the questions 
must be answered in the light of this instruction. 

nore: If the applicant is licensee of « broadcast station, having on file with the Commission an Annual Financiel Report (PCC 
Form 324) showing its financial] position within the pest 12 months, and further, if the applicant has filed yearly income state- 
ments either in the before-mentioned form, or in some other connection (see Instruction BS for the past 2 yeers, and (1) no sub- 
stantial reduction in financial position hes occurred, and (2) the licant relies upon the financial position therein shown to 
defray the cost of the proposed construction, the following need not furnished 

The Exhibits required by Paragraph 2; the information required im Paragraph 3. 





1. a. Give estimated initial costs of making installation for which application is mede. If performed under # contract for the 
completed work, the facts as to such contract must be stated in liew of estimates as te the severa] items. In any event, the 
cost shown must be the costs in place and ready for service, including the amounts for lsbor, supervision, materials, supplies 
and freight. 





Transmitter proper Antenna system, including antenne- Frequency and Studio technical equipment, 
including tubes ground system, coupling equipment, modulation monitors microphones, transcription 
transmission line equipment, etc. 














. Acquiring or Other itens Give estimated cost of Give estimated 
constructing state neture operation for revenwes for 
bua ldings first year first year 


$ $ 




















b. State the basis of the estimates in (2) above. 





c. The proposed construction is to be financed end peid for in the following manner (including specified statements as to the 
approximate amount to be met and peid for fram each source). The financial plan should provide for any additional construction 
costs should the actual cost exceed the original estimated cost, and also for the early operation of the station in the event 
operating expenses should exceed operating revenues: 





Existing Capital New Capital Loans from banks Profits Donations Credit, deferred Other sorrces 
or others payments, etc. (epeci ty) 























2. @. Attach as Exhibit No. « detailed balance sheet of applicant as at the close of « month within 90 days of the dete of 
the application showing epplicant’s financie] position. If the status and composition of any assets and liebilities on the bel- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. schedules which give a complete an- 


alysis of such items. 





b. Attach as Exhibit No. ® statement showing the yearly net income, after Federal income tax, foreach of the past 2 years, 
received by epplicant from the various types of activity in which he was engaged or from any other source. 





3. Furmish the following informetion with respect to the applicant only. If the answer is “None” to any or ell items, specifi- 
cally so state: 





&. Amount of funds on deposit in benk or other b. Name and address of the bank in which deposited 
depository 








c. Name and address of the party in whose name the money is deposited 





d. Conditions of it (in trust, sevings, subject to check, on time deposit, who may drew on eccount and for what purpose, 
or other condition 





e. Whether the funds were deposited for the specific purpose of constructing and operating the station 
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shop lication FINANCIAL QUALLFICATIONS Section UL, Page 2) 
FUNDS, PROPERTY, ETC., TO BE FURNISHED BY PARTIES CONNECTED WITH APPLICANT OR BY OTHERS 








4. Submit as Exhibit No. ® statement setting forth the full name and address of each person (whether or not connected with 
applicant, but including partners, shareholders, or subscribers to capita! stock of the applicant) who has furnished or will 
furnish funds, property, service, credit, loans, donations, assurances, or other things of value, or wil! assist in eny other 
manner in financing station. For each person who has furnished or will furnish one percent or more supply the additional in- 
formation requested in (a) to (f) below. (“Furnish” or “furnished” as herein used includes payments for capitel stock or other 
securities, loans and other credits, gifts and any other contributions.) 


e. A description of that which has been or will be furnished by each person showing the value thereof and any encumbrances 
thereon. 


b. If the funds or other things of value proposed to be used for the purchase or comstruction of the station have been ac- 
quired for that specific purpose, indicate the source or sources thereof. 


c. For each person who has agreed to furnish funds or purchase stock, but who has not already done so, submit a balance 
sheet or, in liew thereof, a financial statement showing all liabilities and containing current and liquid assets su ffi- 
cient in emount to meet those liebilities and, in addition, to indicate financial ability te comply with the terms of 
the agreement. Submit also a verified copy of the agreement by which each such person is legally obligated. 


d. As to each person who hes or has hed in the past 5 years an interest of 25% or more in any business or financie! enter- 
prise or any official relationship to any business or financial enterprise, give full and complete disclosure of the 
enterprise, the name and principal place of business, the character of business engaged in, and the nature and extent of 
the interest in or relationship to such business. 


@. Net income after Federal incame tax, received for the past two years by each person who has furnished or will furnish 
funds, property, service, credit, loans (except financial institutions), donations, assurances, or other things of val- 
we. ta statement that income for the required periods was in excess of a certain specified amount will be sufficient.) 


f. If applicant or any person named in this exhibit has pledged, hypothecated or otherwise encumbered any stocks or other 
securities for the purpose of providing applicant with funds for construction of the station herein requested, sulmit « 
statement explaining each such trasbaction. 
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FEDERAL COMMUNICATIONS COMMISSION 


Secon tl) 





Name of applicant 


STATEMENT OF PROGRAM SERVICE 
OF BROADCAST APPLICANT 








NOTICE TO ALL APPLICANTS 




















The replies to the following questions constitute © representetion of programming policy upon ach the Commission will rely 

considering the applicetion It is not expected that licensee will or can adhere inflexably in dev-to-day operation to the rep 

resentation here made. However, since such representation wil! canstitute, in pert, the basis upon which the Commission acts on 

the applicetion, time and care should be devoted to the preparetion of the replies so thet they wil! refle sccuretely appli 

ant's responsible judgement of his proposed programming policy 

NS Ss 

1. Both parts of this Section sre to be l licants except thet television applica ere to answer only pere 
erephs 9, | ti 

2. This Section is divided into two perts Paragraphs | to 4 of the first in turn ere divided anto @ left-hand column 
which perteins to past operation and a right-hand colum which pertains to proposed operation Applicants for new stations 
ere to fillinanly the right-hand column while applicants for suthorszetions for existing stations (1.¢ renewe! of license 
assignment of license, or transfer of control) are to fil! in both colums 

3. Program date on past performance ere to be based on the composite week for the year preceding the date of application except 
in the case of renewal applications where the year preceding the expiration date of the existing license is to be used. The 
deys comprising the composite week of each year will be designated by public notice on or about November 15th of that year 

4. Program classifications incident to the replies to Paragrephs 2, 3, and 4 below, are to be in accordance with the definitions 


on Page 4 of this Section 





















































PART I 
PAST OPERATION PROPOSED OPERATION (for « typical week 
$$$ 
la. State actual minimum weekly schedule of operation under it Stete einimun weehly schedule of operation proposed by 
the present authorization, giving om and closing time rcensee, permittee, assignee or trensferee, giving opening 
an tetel hours for weekdays ard sandey at ing time and tote P f{< eechds e unday 
2.a.Stete for the composite week the percentage of tame which b. State the percentage of tame to be devoted to each of the 
was devoted to each of the following types of programs (totels following types of programs for « proposed typical week of 
to equal 100%). operation under the euthorizetion requested (totals to eque! 
100% Attech program schedule for this proposed typical week 
(i) ’ ’ nt f clud ere il 
1) Entertainment pe git —"* Entertainment (anclude here a1 
programs which are intended pri * 
programs which are intended pri 
marily a8 entertainment such as 
@ariiy #8 entertainment uch as 
music drome, variety comedy , 
Las i Grama riety me 
quiz, breakfast, children's, etc.) ‘ ‘ 
z, breskfast rer e 
(2) Religious (include here all ser « clini tants eon al , 
mons, religious news, music icine 
. religiow ew 
and drame et 
o i Strama et 
3) Agricultural (include here all < Agriculture! (include here all 
programs containing farm or mar - programs eteining fere or eer % 
ket reports or other anformation 
: ket repor or other anformatic 
specifically ea@dressed to the 
it 1 1 ) ecifiacelly addressed . 
agrees ee pepece as egricultural populatic 
4) Educatione!l (in de here pr 
we we vey te amuse 4) Educations! (include here pr 
gtems prepared by or in behalf ‘ % 
grams prepared by or ar — 
of educational organizations . 
{ educational organize 
exclusive of discussion programs ' 
exclusive of discussion prograom 
which should be classified under 
; which should be classified der 
(6) below) 
(6) below) 
(S) (incl b ort % 
>) News (anclude here news reports a | 5) News (include here news report — 
and commentaries , 
o commenteries 
6 on Cine luc ru * 
peoeness sea ty a here forum < 43 Dicensaden (ibdinde hote feces 
> ad-t l 7 «) 
pone: Coe Seym ebte pregtes pane! and round-table program 
(7) Talks ( deb , 
. anclude here all conver- ——— oe a a in 
Soa eager which do not fall sation progrems which do not fall 
de a s (7 { ) 
wader Poant ¢ (4 ° under Points (2), (3 “4 
or 6) above an Jang sports) or (6 above, including sports 
(8) ——, } (8) % 
(9) en (9) omun 
10) Miscel lanequs (10) Masce! laneous 


100 
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Broadcast lication STATEMENT OF PROGRAM SERVICE 

}.@. Divading the broadcast week into 15 minute periods, | b. State whet the practice of the station will be with res- 
specify below the number of 14% minute periods within such pect to the number and length of spot announcements a] lowed 
15 minute periods during the composite week in which were in @ given period. 

broatcast (exclusive of non-commercial spot announcements, 
call letter announcements and promotional announcements fos 


sustaining progtaems) 
No. of 145 minute 
periods 








(1) No spot announcements or 
commercial continuity 


(2) Qne spot announcement 

(3) Two spot announcements 

(4) Three spot announcements 

(S) Four spot announcements 

(6) Five or more spot announcements 


Totel number of 144 minute 
periods 
State the number of spot announcements (exclusive of non-com- 
mercial spot and call letter announcements, and promotional 
announcements for sustaining programs) broadcast during the 


composite week which exceeded one minute in length 








4. In the tables below the percentages for each segment are to be computed on the basis of 100 percent of the operating hours 
within the particular segment for the seven days comprising the composite week (i.e., if full time operation, 70 hours for the 
8 a.m. to 6 p.m. segment, 35 hours for the 6 p.m. to ll p.m. segment, and the totel weekly hours of operation between 1) p.a., 
and 8 a.m. for the third segment). The percentages in the colum headed “Total” are to be computed on the besis of 100 percent 
of operating hours for the seven days. 


The exact number of spot announcements should be stated, including those broadcast within participating programs, but excluding 
cell letter announcemen:s (call letters and location) and promotional announcements for sustaining programs. 


NOTE: The purpose of the following tabulation is to enable the Commission to secure quantitative dete as to the proportion of 
time (to be) devoted to the various classes of programs. The function of each class of program es part of « diversified program 


structure is discussed in the Commission's Report of March 7, 1946, entitled “Public Service Responsibility of Broadcast Li- 
censees” 





a. State the percentage of time which was devoted to each of b. Show in the table below the percentage of time proposed to 
the following clesses of programs during the ite week. be devoted to each of the following classes of programs during 
f) ® proposed typical week @f operation 


percentages) 


: 


(1) Network comercial (nc) 2 (1) Network commercial (NC) 

(2) Network sustaining (VS) ee (2) Network sustaining (¥S) 

(3) Recorded comerciel(nc) 2-2 (3) Recorded comercial nc) CI2— 
(4) Recorded sustaining! RS) 29 (4) Recorded susteining( RS) 

(5) Wire commercial (8c) (S) Wire commercial (9c) 

(6) Wire sustaining (#5) (6) Wire susteining (#5) 

(7) Live commercial (LC) (7) Lave commercial (LC) 

(8) Live sustaining (LS) (8) Live susteining (LS) 


(9) Total commercial (9) Totel commercial 
(1434547) = (1434547 


(10) Totel sustaining (10) Total sustaining - 
(2444648) on (2444648) J 2 
(1)) Complete Tocal 100% (11) Complete Total 100% 100% 
(12) Actual broadcast hours ZQ- (12) Proposed broadcast hours 2 Cir 
(13) No. of spot announce- (13) Ne. of spot announce- 
ments (a> 2/e ane y ments (SA) $Lo_ If 


(14) No. of non-commercial! 3 ¥ (14) No. of non-commercial Lo 


spot announcements( NCSA) spot announcements(NCSA) 


Le EBB Wy the ele la lols Re]® fm 
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Broadcast Application 


STATEMENT OF PROGRAM SERVICE 


Section I+, Page 





$. a. Attach as Exhibit No the origine!l of one exact 
copy of the program log for the seven days comprising the 
composite week analyzed in the preceding peragraphs. (If 
origine! logs ere submitted they will be returned.) 





y 


b. What year’s composite week hes been analyzed in the 
foregoing peregrephs’ 





6. Will the proposed station be Yes No 
affilieted with any network? CJ CO) 


if the answer is “Yea”, give the name of the network 


7. Attach as Exhibit No @ narrative statement on the 
policy to be pursued with respect to meking time eve: tabiec 
for the discussion of public issues, including illust re 
tions of the types of programs to be broadcast ana the 
methods of selection of subjects and pertic:pants 








PART 
8. If this epplicetion is for an Yes |} no L] 
FM authorization, will the program 

of any AM stetion operating in the same eres be duplicated? 


If so, 
+4 





*. How many hours per dey will be 
devoted to duplicated programs’? 





b. Call letters and locetion of the AM station 


9. State the average number of hours per week shich wil! be 
used in edvertising or promoting eny business, profession 
or activity other then broadcasting in which the applicast 
is engaged or financially interested either directly or 
indirectly. If this is an applicetion for renewal of license, 
show this dete for the past license period also 








c. What kinds of programs (ausicel, sports, etc.) will 
he duplicated? 


10. If this is an epplicetion for TELEVISION euthorizetion 
sutmit es Exhibit No. @ nerretive stetement out lining 
progrem plens and policies If the applicetion relates to 
an existing station cover both pest and future operation in 
this statement 








ll. If the date furnished in response to the questions in 
this Section [V do not in the applicant's opinion adequately 
reflect station operation, attach as Exhibit No. @ state- 
ment setting forth any additional progrem dete thet the 
applicent desires to call to the Commission's attention. (If 
the applicant feels that the program meteria! classified im 
Paragraph 2 is susceptible of classificetions other then 
those listed he msy supplement Paragraph 2 with an explene- 
tory statement in this Exhibit.) 











| [SE BP AS by ele hielo i? io] 


12. State applicant's genere! plans for staffing the station, including the number of employees in each department (i. 
citizenship of the genere! manager, station manager, program director 


commercial, technical, etc.), and the names, residence 


program, 


end other depertaent heeds who heve been employed or wham the applicant expects to employ. 
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STATEMENT OF PROGRAM SERVICE wSeskam J, Pass 4 
PROGRAM CLASSIFICATION 
(C) is any program the time for which is paid for by # spamsor or any program which is interrupted by 
fined below), at intervals of leas then 14 1/2 minutes. A network program shall be cleasified as “cam 
ally sponsored on the network, even though the particular station is not paid for carrying it -- unleas 
all commercial announcements have been deleted from the program by the station. Cooperetive programs furnished to its affiliates 
by «@ network which are available for local sponsorship are network sustaining programs (NS) if no local sponsorship is involved 
and are network commercial programs (NC) where there is local sponsorship even though the commercial sunouncement is wade by the 
station's local announcer. 


(It will be noted that any program which is tah by © camercial announcement is classified as _ comercial program, 
even though the purchaser of the interrupting announcement hes not also purchased the time preceding and fdllowing. The remult 
is to classify so called “participeting” programs as commercial. Without such s*rule, « 15-minute progres may contain 5 or even 
more minutes of advertising ad still be classified as“ msteining.” Umder the proposed definition, « program may be classi fied 
as “eustaining™ al preceded and fol lowed by spot minouncements, but if « spot aumouncement ,nterrupts * program, the pro- 
gram ust be classified as “ camercis!.“) 








[tate is ay progrm which is neither paid for by « sponsor sor interrupted by « spot announcement (as 
de fined 


A peters progres (N) is any progres furma shed to the station by @ network or mother stetion. Transcribed delayed broad- 
casts of network programs are classified as “network” not “recorded.” Cooperative programs furnished to its affiliates by « net- 
work which are available for local sponsorship are network sustaining programs (NS) .f no local sponsorship is involved and are 
network commercial programs (NC) where there is local sponsorship even though the commercial @nouncement is meade by the ste- 
tion's local amouncer. Programs are classified as network whether furnished by « nationwide, regional, or special network or 


by mother station. 


A eta (R) is ay program which uses phonograph records, electrical tranacriptions, or other eas of wechanical 
reproduction ip © Or im part -- except where the recording is wholly incidental to the program and is limited to beckground 
sounds, sound effects, identifying themes, musical “bridges”, etc. A program part tranacribed or recorded and part live is 
claseified as“ recorded” miess the recordings are wholly incidental, es above. A transcribed delayed broadcast of « network 
program, however, is not classified as “ recorded” but as “network.” A cecorded program which is «@ local live program produced 
by the station and recorded for later broadcasting by the stataam shall be conside a loce!l live program. 


A wire rem (W) is any progres the text of which is distributed to a number of stations by telegraph, teletype, or sim- 
lar mems, — Tead in whole or in part by elocal announcer. Programs distributed by the wire news services are “wire” programs 
A news program which is part wire and in part of non-syndiceted origin is cleasi fied as “wire” if more than helf of the program 
is eaoekby devoted to the reading verbatim, or virtually verbetim, of the syndicated wire text, and otherwise is classified as 
"“iiee.” 

A Seer is eny local program which uses live talent exclusively, shether originating im the station's stu- 
dios or remote contro Program furnished to « station by « network or mother station, however, are not classified as 
“live” but as “neteork.” A program which uses recordings in whole or in part, except in « wholly incidental emer, should not 
be classified as“ live” but as“ recorded.” Wire programs, as defined above, should likewise not be classified as“ live.” A re 
corded program which is « local live program produced by the station amd recorded for later broadcasting by the station shell be 
considered « local live program. 

(NCSA) is @ amnouncemmt which is not paid for by « sponsor amd which is devoted to « 
nan- pro ° Goss, public health, civic anowncements, etc. Promotional mnowncements should be 
classified as “non-commercial wot q@ncencenents’ af the program promoted is « mstaining program; other promotions! enounce 
ments should be clessified as “spot announcements". Participating announcements should not be classified as “non-commercial spot 
announcements” but as “spot announcements". War bond, Red Cross, civic and similar announcements for which the station receives 
remuneration should not be classified es “non-commercial spot announcements” but as “spot announcements.“ 


A @nouncement (SA) is any mnouncement which is neither « nan-cosmercial spot mmouncesmt (as above defined) aor * 
station ates @wouncemesit (cal! letters and location). An amouncement abould be classified as a“ spot amoucenent, 
whether or not the station recei remuneratian, wnleas at as devoted to « nonprofit cause. Sponsored time signals, sponsored 





weather mnaiuncemets, etc. are spot s. ed time signals, weather mmouncements, etc., are program estter 
and not classified as amouncemats. Stati saents flenases @momcemmts should not be classified as either son-comerciel 
spot mnouncements or spot mnouncements, if limted to call letters, location, ad identification of the licensee and network. 
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‘Broedcast App!icetion 


FEDERAL COMMUNICATIONS COMMISSION Section \-A 





STANDARD BROADCAST 
ENGINEERING DATA 





Name of applicant 








complete only paragraph 2 and the appropriate other paragraphs 
Construct « new station 

Change power 

Change wansmtter location 

Change frequency 

Approval of site and antenna 

Special Service Authorizetion 


Change in antennae system (including addition 
of FM and TV antennas) 


0000000 


1. Purpose of authorisetion applied for: (Indicate by check mark) 


(Lf applicetion is for « new station or for any of the changes numbered B through F, complete al! paragraphs of this form, if 
c G as of « cheracter which wi]! change coverage or increase the overal! height of the antenna structure more than I® 
answer all paragraphs, otherwise complete only paragraphs 2 and 3 and the appropriate othr paragraphs; for changes [| through | 


If this application is not for s new station, summarize briefly the neture of the changes proposed 


feet 


for change N complete only paragraphs 2 and 13.) 


Li Change frequency contro! equipment 

I . Change tubes in last radio stage 

J oO Change system of modulation 

K O Change transmitter 

L CL Install euxiliery or alternate main 
transmitter 

M. oO Other changes (specify) 

N. O Change studio location 





2. Facilities requested 


4. Transmitter 
<n 




















Unlimited 
(specify stetions) [(specify) 


Deytime only oO 


Limited oO 








‘requency Power in kilowatts Make ype Ne ted Power 
ight = 
s_of operation (If the above transmitter is composite or a type not having 
ring with (Other received epprovel by the F.C.C., attach as Exhibit No 





3. Antenna system, including ground or counterpoise 





Nan-Directional Antenna: Directional Antenne: 
Day 0) Dey only (DA-D) oO 


Naght O Night only (DA-N) oO 
Same constants and power 
day and night (DA-1) 0 


Different constants or 
power day and night (DA-2) oO 


(Lf @ directional antenna is proposed submit complete engineer- 

ing data. Show clearly whether directional operation is for 
day or night or h. If day and night patterns are different 
give full informatian on each pattern. This information is in 
addition to the information in Paragraph 3 and is submitted as 
Exhibit No. and signed by the engineer who designed the 
antenna system.) 


a camplete showing of transmitter details in accordance with 
Sections 12, 13, and 14 of the Standards of Good Engineering 
Prectice for Stenderd Broadcast Stations. Showing should in- 
clude schematic diagram and ful! details of frequency control. 
If changes are to be made in licensed transmitter include 

















schematic diagram and give full details of change 
5. Modulation monitor 
Make — No 
6. Frequency monitor 
Make _— No 
7. Attech as Exhibit No. mep or meps having reasonable 





If antenne is either top 
loaded or sectionalized 
describe fully as Exhibit 
No. 


Heaght an feet of complete radie- 
tor above bese insulator, or 
above base if grounded 








Describe method of exciting antenna 


If shunt excited give: 
Length of slant wire feed in feet 


Height of connection to tower above earth in feet_ 





Distance fram coupling epparetus to towr in feet __ 
If unconventiomal feed, describe fully as Exhibit No. 





Lf the antenna system is not = described above, give fur- 
ther deteils and dimensions incliding information on high 
frequency antennes mounted on the towers, as well as on the 
associated isolation circuits as Exhibit No. (See 
Sections 3 and 5 of the Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations.) 


sceles clearly showing the following 
(a) Proposed antenna locetion 


(b) General character of the city or metropolitan district, 
perticulerly the reteil business, wholesale business 
manufacturing, residential, and unpopulated areas (hy 
syubols, cross-hatching, colored crayons, of other means 


(c) Heights of buildings or other structures and terrain 
elevations in the vicinity of the antenna, indicating 
the location thereof 


(d) Transmitter locetion and call letters of el! radio ste- 
tions (except amateur) and the location of established 
commercial! and government receiving stations within 2 
miles of the proposed transmitter location. Cal! letters 
and locations of broadcast stations, including FM end 
television, within 5 miles must be shown. 


(e) Terrain and types of soil 








Submit as Exhibit No. a plat of the transmitter site 
showing boundary lines, and roads, railroads, or other ob- 
structions; and also leyout of the ground system or counter- 
poise. Show number and dimensions of ground radials or if « 
comterpoise is used, show height and dimensions. 





6. Attach es Exhibit No. « sufficient number of serie] 
phaographs teken in clear weather at appropriste altitudes 
and angles to permit identification of ell structures in the 
vicinity. The photographs must be marked so as to show com- 
pess directions, exact boundery lines of the proposed site, 
and locations of the proposed 250 and 500 mv/m contours for 
both day and night operetion. Photogrephs teken in eight 
different directions fram an elevated position on the ground 
will be acceptable in liew of the serie!) photographs if the 
date referred to can be clearly shown. 








9. Artech as Exhibit No. 


) The 300, 250, 25, 5 





map or maps (same map or meps supplied for Paragraph 7 may be used) having reasonable scales show- 
ing the following: (NoTE: See Standards of Good Engineering Practice Concerning Standard Broadcast Stations and where involved, 
ee ~y districts seouatiog to the letest Census of the Commerce Depertment shall be outlined on the maps.) 

e 2 m/e contours, both existing and as proposed by the epplication for both day and night opere- 
tion. (NoTE: The 2 av/m nighttime contour need not be supplied if service is not rendered thereto.) ; 








83918—51——-18 
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Broadcast Application STANDARD BROADCAST ENGINEERING DATA Section V-A, Page 2 





9. (Continued) 


(b) The normally protected contours of the station both exist- (4) The present po normally protected and interference-free can 
ing and as proposed by the epplication for both day and ows tor day and night operation of each station to 
night operetion. When the application includes 1 kilo- which y An Let interference wil] be causea (withou: 
wett nighttime operation on « regional channel both the regard to this interference fram the station as proposed 
2.5 and 4.0 av/m contours should be supplied; by the application); 


The interference-free contours of the station both exist- (¢) The resulting interference-free contours of the stations 
ing and as proposed by the lication, for both day end in (d) above, considering the interference fram the opera 
night operation (including ‘ttime computed RSS Tor e tien of the station as proposed by the application. 

Class IV station) if the station would be limited inside 

its normally protected contours by any other stetion or 


stations: 





10. Attach as Exhibit No. @ statement describing in detail the methods in determning the contours required 1 
Paragraph 9 above (including conductivities, basis therefor and how used, pr rm ields and how obtained, interference fields, 
and other pertinent data). 





11. Areas and populations ” 


(wore, See the Standerds of Good ce Concerning Standard Broadcast Stations. All towns and cities having 
populations in excess of those given in re eh et : of Seoeden I of the Standards of Good Engineering Practice are not to be in- 
cluded in the tabulation of populations within the service contours. The 1940 or later Census Minor Civil Division aeps are 
to be used in making population counts, subtracting any towns or cities not receiving adequate service, and where contours cut 
a minor division assuming © uniform ny a epee = Soa division; to roy Pom mm the population included in the 
contours unless « more eccurete count is mde ttach as Exhibi tables of the areae and populetions within the 
contours included in Paragraph 9 above. When  glicabie. include 4 area and population within the metropolitan district 
encampassed by the 2 que taptinn and interference-free nighttime contours.) 





12 Attach es Exhibit No. & statement giving the besis for the above areas and populations. 





13. Proposed location of main studio 14. Proposed transmitter location 





State County State County City 














City or tom Street and number Number and street (or other indication of location) 








I certify thet I am the Technical Director, Chief Engineer or Consulting Engineer for the licant of the radio station for 
which this application is submitted and that I have examined the foregoing statement of technical information and that it is true 
to the best of my knowledge and belief. (This signeture my be omitted provided the engineer's original signed report of the 
data from which the information contained herein hes been obtained is attached hereto.) 





Techaice! Director, Chief Engineer or Consulting Engiacer 
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AMENDING COMMUNICATIONS ACT, 





Hr oadcast_ Appl icatian 
FM BROADCAST 
ENGINEERING DATA 





Name of applicant 





FEDERAL COMMUNICATIONS COMMISSION 











Purpose of authorization applied for 


2 and 14.) 
A.) Construct a new station 


B (CD change effective radiated power or 
antenna height above average terrain 


c () change transmitter location 
D. (change frequency 
E. [[] Approval of site and antenna 


(Indicate by check mark) 

(If application is for a new statian or for any of the changes numbered B through E, complete ai! paragraphs of this form; 
if change F is of « character enich will change coverage or increase the overal! height of the antenns structure more than 
1S feet, amswer all paragraphs, otherwise complete only peragrephs 2 and 3 and the appropriate other paragraphs; for 
changes G through I, complete only paragraph 2 and the appropriate other paregrephs; for change J, complete only paragraphs 
F oO Change antennae systee 

G ( change transmitter 


H oO Install euxiliary or alternate main 


transmitter 


I [other changes (specify) 
J (change studio location 


If this is not for a new station, summarize briefly the nature of the changes proposed 





2. Facilities requested 


4. Transmitter 





Effective radiated 
power um kilowatts 


Antenna height 
above average 
terrain wm feet 


b requency 








Mahe 





Type number = power 





3. (a) Antenna strycture 








Is the proposed camstruction m Yes{_} No] 

the immediate vicinity or does it 

serve tc modify the construction of any standard broadcast 
station, FM broadcast station, television broadcast station, 
or other class of radio station? If “ Yes”, attach as Ex- 
habit No. complete engineering data thereon 


(If que above transmitter is composite or of a type not having 
received approval by the F.C.C., attech as txbabat No. 

a complete showing of pn ey details in acvordence with 
the Standards of Good Engineering Practice for FY troadcast 
Stat rons Showing should include schematic diagram and full 
details of frequency control. If changes are to be made in a 
licensed transmitter include schematic diagrer and give full 
details of the changes.) 








Will proposed structure be can- Yes{_] No[_] 
structed on the top of a building’ 

If “ Yes’, state height of building (distance from «round 
to base of proposed structure) in feet 


5. Modulation mona tor 





Make Type No. 





6. Frequency monitor 








Overall height in feet above 
ground, (Do not include the 
height of my obstruction 
lighting whidh may be required.) 


Overall height in feet 
above wean sea level. (Do 
mot include the height of 
amy obstruction lightang 
which may be required.) 





Make | Type No. 





7. Transmission line proposed to supply power to the atenns 
{rom the trmasmitter 





Make = No. Pore 





Height of antenna rediation center un feet above mean 
sea level. 


Rated efficrency 
in percent for 
this length 


Size (nominal trans- Length in 
verse dimension) in feet 
inches 





(b) Antenne date 











Mahe Type No. or No. of sections 


description 








8. Proposea ope ration 





Power dissipation within 
transmission line in kilowatts 


Transmitter power output 
an kilowatts 





Effective free space Antenna field 





field intensity et one gain 
mile in wv/m for one 
kilowatt antennae input 
power 








Effective radiated power im 
kilowatts (Must be same as 
show in Para. 2) 


Antenna input power in 
ka lowetts 





ls -torizontel poleri cetron 
proposed” 


If “No”, attach as Exhibit No 
complete engineering data on the 
mtenne ad the effective radiated 
power proposed. 








9. Wall the studios, microphones, 
and other equipment proposed for 
transmassion of programs be designed 

for cappliance with Standards ai 

Good Engineering Practice Concern- 

ing PM Broadcast Stations? 


Yes[-] nol] 








Is directional mtenne proposed” 
If"Yes", attech as Exhibit No. 
complete engineering date therean 


Yes oO 

















AMENDING COMMUNICATIONS ACT, 1934 





icat La] ING DATA Sect 
10.) Attech as Exhibit No. « map(s) (topographic where obtainable, auch as U. S. Geological Survey quadrangles) 
for the area within 15 miles of the proposed trmamitter location ad show dram thereon the following data 


V- 








1. Proposed tranmitter locatia--eccurstely plotted; 

2. Transmitter location ad call letters of all radio 
stations (except amateur) and the location of est ab- 
lished commercial and government receiving stations 5. 
within 2 wiles of the proposed transmitter location; 

3. Proposed location of main studio; 


4. Qharecter of the aree within 2 miles of proposed trans- 
mitter location, suitably designated as to residential, 
business, industrial, and rural nature; 

At least eight radials each extending to « distance of 

ten or gore miles from the proposed transmitter locetia, 
one or gore of which gust extend through the principal 

SASY of cities to be served, 

(b) Attach as Exhibit No. profile graphs for the radials in (e) (5) above. Each graph shell show the elevation of the 
antennae redisticon center. Identify each graph by its egg, Lays the proposed transmitter location. Direction tre 
north shall be zero azimuth and angles measured clockwise. = source of topographical deta am each 








From the profile graphs in 10(b), for the eight mile distance between two and ten miles from the proposed tranamitter 
location, and in ecoordance with the procedure prescribed in the Standards of Good Engineering Practice, supply the 
following tabuletion of deta: (If proposed location is adjacent to the ses coast or the Great Lakes amit from this 
tabulation all radials which lie over water substantially the entire distance between two wiles from the proposed 
transmitter locetion and the predicted 50 microvolt per meter contour.) 

Height in feet of 


antenna redietian 
center above aver- 


Radial 
bearing 
(degrees true) 


Predicted dis- 
tmce i miles 
to the | av/s 
coe tour 


Predicted 
distance wm 
miles to the 
SO uv/m con- 
tour 


Free space field 
antemaity in ail li- 
volts ng meter at 
one mile 


Average elevation 
of redial (2-10 ai.) 
in feet sbove mem 
sea level 


3 
? 
8 
2 


a 
e. 
re) 
S 
e 


= 
























































TUIIIII 
TI IIHII 








feet 
must be identical with Paragraph 2) 
13. 
State 


Antenne height above average terrain 
(Average of above listed heights -- 


12. Attach as Exhibit No. map(s) (Sectional 
Aeranautical Charts where obteinable) of the ares pro- 
to be served and show draw therem: 








rmsm@itter location 
Comty 





Gry 


(a) Proposed tranamitter location and the redials along 
which the profile graphs have been prepared; 

(b) The 1 mv/m and the 50 uv/m contours predicted; 

(c) Seale of miles. 











Maber and street (or other indication of locetian) 





Areas @d population: (1940 or leter census.) 

(ALL toms and cities having population in excess of 10,000 
and receiving signal intensity of less than | wv/m shall 
not be included in the tabulation of areas ad populations State 
within the service contours. 





14. Proposed location of main studio 


County 








Area (sq. mi.) within 
1 mv/m contour 


Populetion within 
1 av/m contour 





Ares (sq. mi.) within 
SO uv/m contour 


Population within 


City or tom 








50 uv/m contour 





Area (sq. m.) within 

anterference free con- 

tour (if stetion wuld 

be limited inside the 

SO uv/m contour by 

my other stetion 
stetaons) 


Population within inter- 
ference free contour 
(if station wuld be 
limited inside the 

SO uv/e contour 

by my other ste- 





tian or stetions) 





Number of persons residing within 0.5 
mile of proposed trmamitter location 





Number of persons residing within 0.25 
mile of proposed trmsamtter location 





paragraph 


Specify the source of population dete as used in this 





Other studaos proposed 





I certify thet I am the Technical Director, Chie? Engineer, or 


ultang Engineer of the radio station for which this 





cation is submitted and that I have examined the foregoing statement of technical information and that it is true to the t 
of my knowledge and belief.(This signature may be omitted provided the engineer's origina] signed report of the dete from which 


Date 


the information contained herein hes been obtained is atteched hereto.) 





Techn 








| Director, Chief Engineer or Consulting Engineer 











® 
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TELEVISION BROADCAST Neme of applicant 


ENGINEERING DATA 





TIONS 








Purpose of authorization applied for: (Indicate by check ma 


through I, complete only paragraph 2 and the 
A [[] Construct a new station 


b Change effective radiated power or 
antenna height above average terrain 


C () Gange transmitter location 
D oO Change frequency 
E CT Approval of site and antenna 


(If application is for a new station or for any of the changes numbered B through E, complete all paragraphs of this form; if 
change F is of « character which will change coverage or increase the overall height of the antenna structure more than 15 

feet, answer all paragraphs, otherwise complete only pacagraphs 2 and 3 and the appropriate other peragraphs; for changes G 
appropriate other paragraphs; for change J, complete only paragraphs 2 and 13.) 


F. [-] Change antenne system 
G. () change transmitter 


H. oO Install auxiliary or alternate 


J (L) Change studio locetion 
If this is not for a new station, summarize briefly the nature of the changes proposed. 


rk) 


main transmitter 


I. Cl other changes (specify) 





2. Facalitaes requested 


4. Transmitters 





Frequency 





(eo) Visual 





From To 








Make ae pores 





Effective radiated Antenna height above average 





power in kilowatts 


terrain in feet. (Must agree 
(vasuel) 


wath height given in Para. 10 


of this Section) 


Mpke | Type No. | Rated power 








If the above transmitters are composite or of types not hav- 





3. (a) Antenne structure 


ing received approval by the F.C.C., attech as Exhibit No 





Is the proposed construction in Yes [) No [] 

the immediate vicinity er does it 

serve to modify the construction of any standard broadcast 

station, FW broadcast station, television broadcast station, 

or other class of redio station? If “ Yes", attach as Exhabit 
complete engineering data thereon 


a complete showing of transmitter details in accordance 
with the Standards of Good Engineering Practice for Television 
Broadcast Stations Showing should include schematic dia- 
«tems, types and names of manufacturers of tubes, operating 
constants of the last redio stage, full details of frequency 
control, vestigial side-band filters, multiplex networks, 
and isoletion networks. If changes are to be made in « li- 
censed transmitter include a schematic diagram and give full 





Will proposed structure be con- Yes] No [] 
structed on the top of a building? 

If * Yes" state height of building (distance from ground to 
base of proposed structure) in feet 


details of the changes. 
se 





(c) Describe in Exhibit No means which will be used 
for determining and maintaining power output of the trans- 
matters to the value specified in this application 





5. Modulation monitors 








Overall height in feet above Overall heaght in feet 


(a) Visuel 





ground. (Do not include the 
heaght of any obstruction light- 


above mean sea level. (Do 
not include the height of 


Make os No 





ing which may be required.) any obstruction lighting 


which may be required.) 








(b) Aural 
“Make | oe No. 





Height of antenna radiation center in feet above mean see 


Frequency monitors 





level 


(e) Visual 








‘b) Antenna date 





Visual 


Make No | earns an percent 








Make 


(b) Aurel 








Make F No. 


i curecy in percent 








Number of sections 


If the above monitors have not been “tentatively approved” 
or “approved”, include es Exhibit No. wief tech- 
nical description of each 











Aural (if separste) 





7. Transmission line proposed to supply power to the antenne 
from the transmitter 





Make Type No. 











Number of sectians Power gain 


(a) Visual 
Make 


Type No. Description 














Is directional antenna proposed” 


Yes [) vo C) 


If “Yes”, attach as Exhibit No 
camplete engineering deta thereon 





Size (nominal trans- Length in 
verse dimensions) in feet 
anches 


Rated efficiency 
in percent for 
this length 
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V. 
7. i 9. (a) Attach as Exhibit No 2 mep(s) (topographic where 
{b) Aural (if ) obtainable, such as U. 5. Geological Survey quadrangles) for 
Make Type No. the than 15 miles of the proposed transmitter locator 
~ Srecvignien and pe drown theveem the be folbeston data z ne = 
1. Proposed tranamitter locetion--accurately plotted; 
Size (nominal trans- lenge in Rated efficiency 2. Transmitter location and call letters of all radio 
verse dimension) in feet in percent for stetions (encopt | amateur) and the location of estab- 
inches this length lished 1 and @ Feceiving stations 
within 2 miles of the proposed tranamitter locatian; 
3. Proposed location of main studio; 














ti 4 of the eres within 2? miles of proposed 
a) Vi tranamitter location, suitably designeted as to resi- 
Transmitter (weed Side-bend filter Multiplexer dential, besiness, industria}, end rure] neture; 
outpet in kilowetts loas loss 


5. At least eight radials each extending to « distance 
of ten or more miles from the proposed transmitter 

I location, one or more of which must extend through 

nput to trans- Antenne input Effective re- the principe] city or cities to be served. 

@ission line power 



































diated power 
{b) faral (b) Attach as Exhibat No profile graph for the radieis 
Transmitter power Multiplexer loss in (a)(5) above. Each graph shall show the elevation of the 
output in kilowatts antenna radiation center Identify each graph by ats bearing 
from the proposed transmitter location. Direction true 
north shell be sero ezieuth and angles measured clockeise 

Input to trans- Antenna input Effective re- 

mission line power diated power 
10. From the profile erephe in 9(b), for the eight mile distance between two and ten miles from the transmitter location 
and in accordance wit! the procedure preacri in the Standards of Good Engineering Practice, y the “following tabulation 


of data: (If ne | location is adjecent to the sea coast or the Great Lakes omit from this tabuletion el! radials which ile 


over water substantially the entire distance between two miles fram the proposed transmitter locetion and the predicted 0.5 
sillivolt per meter contour.) 






Radial Ave: elevation Height in feet of Free space field Predicted Predicted 
beering of ie) (2-10 ai.) antenna rediation intensity in =i)- distence in distance in 
(degrees true) in feet above mean cen above ever- livolts per meter miles to the wiles to the 
ace level age elevation of et one mle 5.0 av/a 0.5 av/m 
redial (2-10 ai.) contour contour 
Ad feet feet ov/e ai. ai. 













































































NIILHIIN 











Antenna height above average terrain feet (Must be identical with Peragreph 2) 








11. Attach as Exhibit No map(s)(Sectionel Aeronautical Population receiving service 
charts where obtainable) of the area proposed to be served 
and shown drawn thereon (In determining the population served it as considered that 
cities having over 10,000 population and located beyond the 
(e) Proposed transmitter location and the redials along 5 mv /m contour do not receive service. ) 

which the profile graphs have been prepered 





(b) The 5 mv/e and the 0.5 mv/m contours predicted; 
(c) Seale of miles. 


Number of persons residing within 0.5 
mile of proposed transmitter location 
Namber of persons residing ithin 0.75 


























Areas and population: (1940 or leter census) sile of proposed ts ister lecetien 
Ares (oq a.) within Peasletion elebin Specafy the source of population dota as used in this peragrapt 
5 av/m contour S mv/m contour 
2. Proposed transmitter locetion 
Ares (sq. mi.) within lation within Stete County Gy 
0.5 av/m contour 0.5 mv/m contour 
(Tote!) Number and street (or other indicetion of locetion) 








Population within cities 
over 10,000 loceted between 
S mv/m and 0.5 mv/m contours. 























— 
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State 








ty Other studice proposed 





City or tom 


Street and number 














I certify thet I am the Technical Director, Chief Engineer, or Consulting Engineer of the radio station for which this epplicetian 
is sulmi teed and thet € heve examined the foregoing statement of technice! information and thet it is true to the Lest 
knowledge and belief. (This signature may be omitted provided 
information contained herein has been obtained is etteched hereto. ) 


of my 
the engineer's original signed report of the dete fram which the 





Technical Director, Chief Engineer or Consulting Engineer 
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Broaicest Applicetion FEDEHWAL COMMUNICATIONS COMMISSION Section V-G, (Antenna 


Name of applicent 





ANTENNA AND SITE INFORMATIUN 


(Supply 6 copies of this Section and Address where applicant can be reached in persor 
5 copies of the required exhibits) 











Sance this Section is submitted to the Civil Aeronautics Admanistration for clearance in connection with obstructions to airways 
is necessary that !] the dete called for be supplied. Previously and separately filed date must not be incorporated by reference 





1. Location of antenna Lege! Counse! 


State | County (Caty or Tom 








Street address or location with respect to highways . 
or other landemrks Consulting Engineer 





Address 





5 _ = — cinnamon Facilities requested 
Towns hip Section Range or Plet 





2. Features of surrounding terrain 





Geographic coordinates (to be determined to neerest second If there are hills or structures heaving @ height one thard or 
For directionel antenna give coordinates of center of arrey.4. greater then height of proposed antenna system within 2000 feet 
For single vertical! radiator give tower location. of the proposed location, submit as Exhibit No 

by sketch indicating such features It 38 not necessery to 


5 - 7 - 
North latitude West longitude 
e e more than the highest elevation weithen each W degree sector 


of the 2000-foot circle In addition, terrain features or 
4 structures et greater distances should be indicated if, in the 
opinion of the applicant, they may influence painting end 
marking requirements in the interest of air sefety 





How were coordinates determned” 





Submit as Exhibit No @ topographic map (from the U. S 
Geological! Survey) upon which the site is plotted as accurately 
Describe and identify locetion on which the antenna system is and definitively as possible. The individusl towers should be 
to he constructed, especially with respect to roads, highways, plotted if this can be done If topographic maps are not 
reilroads, water tanks, or other outstanding geographic fee- available, substitute the map having the largest aveilable 
tures which will permit ready identification fram the eir scale. One of the maps submitted must be an original. 

Attach as Exhibit No a plet of proposed site prepared 
by @ qualified engineer clearly indicating Location of tower(s) 
add geographic coordinates as stated above. 








Name, distance, and bearing to nearest boundary of nearest 
airport (or landing field) within 5 miles 





Signetion, distance, and hearing to center line of nearest 
established airway within 10 miles 





Attach es Exhibit No eerie! photographs (or other suit- 
able photographs) of proposed site taken in cleer weather from 
@ low enough altitude to permit identification of structures 
and houses in the vicinity up to one mile from site. The 
photographs should be marked so as to show the dete taken, 
compass directions, and also the boundary of the proposed site 
3. Description of antenna system (If directional, give spacing and orientation of towers) 











Type 





Description of tower(s 
Se! f-supporting 





Tower (height figures should not include 
obstruction lighting) 





elements 








Overall height above mean see level 





If a combination of Stendard, FM, or TV operation is proposed on the same multi-clement array (either existing or proposed) sub- 
mit as Exhibit No a horizontel plan for the proposed antenne system, giving heights of the elements above ground, and show- 
ing their orientation, and spacing in feet. Clearly indicete if any towers are existing 





Submit as Exhibit No. a vertice! plan sketch far the proposed total structure (including supporting building if any) giving 
héights above zround in feet for al! significant features. Clearly indicate existing portions, noting painting and lighting. 





Is the proposed antenna system designed so that obstruction lights may be installed 
and maintained at the uppermost point(s)? Yes oO No 





4. Is the proposed site the seme or immediately ad- 
propo: 
joining the transmitter-antenga site of other stetions 
authorized by the Commission or specified in another 
{ application pending before the Camm ssion? No 0 
| Jf the answer is “Yes”, give 
"all ie we ae ot 


Lletters umber 
———_—____—_— 





Signature of Engineer prepering dete 











OVERNMENT PRINTING OFFICE Utes © Term 
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AMENDING 


COMMUNICATIONS ACT, 


1934 





Broadcest Application 


FEDERAL COMMUNICATIONS COMMISSION 


Section V-G, (Antenne) 





ANTENNA AND SITE INFORMATION 
(Supply 6 copies of this Section and 
S copies of the required exhibits) 





Name of applicant 


Address where applicant can be reached in person 








Since this Section is submitted to the Civil Aeronautics Administ 
is necessary that el] the date called for be supplied. Previous! 


ration for clearance in connection with obstructions to airweys, it 
y and separately filed dete must not be incorporated by reference 





1. Location of antenna 


Lege! Counsel! 





State Jeary or Town 


‘vay 
| 


—————f 





Address 





ee a 
Street address or location with respect to ha 
or other lendimrks 


Consulting Engineer 





Address 








[Township |Range or Plat 


ass of station 


Fecilities requested 





i 


2. Features of surrounding terrein 





Geagraphic coordinates (to be determined to nesrest second. 

For directional antenna give coordinates of center of array.) 

for single vertice! rediator give tower locetian. 

(North letitude ee ae 


° ’ ” ° , ” 





How were coordinates determined? 


If there are hills or structures heving @ height one third or 
greater than height of proposed antenna system within 2000 feet 
of the proposed location, submit as Exhibit No. amp o 
sketch indiceting such feetures. It is not necessary to list 
more than the highest elevation within each 3 degree sector 
of the 2000-foot circle. In addition, terrain features or 
structures at greater distances should be indicated if, in the 
opinion of the applicant, they may influence painting and 
marking requirements in the interest of air safety. 








Describe and identify location on which the antenna system is 
to be constructed, especially with respect to roads, highwsys, 
reilroeds, water tanks, or other outstanding geographic fea- 
tures which will permit ready identification frqm the air. 


Submit es Exhibit No. @ topographic mp (from the U. S. 
Geological Survey) upon which the site is plotted as accurately 
and definitively as possible. The individual towers should be 
plotted if this can be done. If topographic maps sre not 
available, substitute the mep having the largest available 
scale. One of the mps submitted mst be an original. 





Attach as Exhibit No.  plet of proposed site prepared 
by « qualified engineer clearly indiceting locetion of tower(s) 
add geogrephic coordinates es stated above. 


Name, distance, and bearing to nearest boundary of nearest 
eirport (or landing field) within 5 miles 





signetion, distance, and bearing to center line of nearest 
established airway within 10 miles 





Attach as Exhibit No. serie! photogrephs (or other suit- 
able photographs) of proposed site taken in clear weather from 
@ low enough altitude to permit identification of structures 
and houses in the vicinity wp to one mile from site. The 
photographs should be marked so as to show the date teken, 
compass directions, and also the boundary of the proposed site 








3. Description of antenna system (If directional, give spacing and 


orientation of towers). 





Type 





| Description of tower(s) 
Sel f-supportang 


[Tubular (Pole) agar 





Tower (height figures should not include 
obstruction lighting) 





Height of radiating elements 
1 heaght abov ound 


. 
Ps) ~ | 6 
T 





— ‘ 





4 





Overall height ebove an sea level 














| _t 





If @ combination of Standard, FM, or TV opecation is proposed on 
mit as Exhibit No. a borizontel pien for the 
ing their orientation, and spacing in feet. 


roposed antenna system, giving heights of the elements ebove ground, and 
Clearly indicete if any towers are existing. 


the same multi-element errey (either existing or proposed) sub- 
show- 





Submit as Exhibit No. 


heights above ground in feet for a)! significant features. Clear 


« vertical! plen sketch far the proposed total structure (including supporting ae af any) giving 
1 


ly indicate existing portions, noting painting aghting. 





tained at 





ppe point(s)? 


gee proposed antenna system designed so that obstruction lights may be instelled 
he 


. Yes 0 No 





4. Is the proposed site the same or immediately ad- 
jyouning the tranamitter-antenma site of other stations 
euthorized by the Commission or specified in another 
application pending before the Commission? 


Yes oO 


vO) 








If the answer is “Yes”, give 
To 








[ae 
let ers number s 


Signeture of Engineer prepering dete 














278 AMENDING COMMUNICATIONS ACT, 1934 


Mr. Hate. Before you proceed, may I inquire about this reference 
on page 14 to S. 1333¢ What Congress was that / 

Mr. Roserson. That was the Eightieth Congress, first session. That 
appears in footnote 2 on page 2. 

Mr. Woxverton. Introduced by Senator White ? 

Mr. Rogerson. That is right; introduced by Senator White of 
Maine. 

Senator White in S. 1333, sec. 10 endeavored to amend sec. 307(d) 
of the act by deleting the requirement in the existing law that an 
application for renewal of license shall be governed by the same con 
siderations which effect th egranting of original applicants. It should 
seem to be obvious that it is a waste of effort and expense to require a 
licensee of an existing station to prove the same things that were neces- 
sary in his original application for construction permit. 

At the 1949 hearings an S. 1973 Acting Chairman Hyde stated that 
Commissioners Webster and Hennock favored retention of section 
307(d) in its present form. He further stated (hearings, p. 17) that 
Commissioners Hyde, Jones, and Sterling were of the opinion that if 
section 307(d) is to be amended by deleting the requirement that the 
Commission shall be covered by the same considerations in passing 
upon renewal applications as in the granting of original applications, 
they would suggest that a proviso be added to read : 

But the Commission shall grant such applications for the renewal of a license 
if it finds that public interest, convenience, or necessity would be served thereby. 


So it follows that on any renewal application, the Commission can 
put down as an issue any factor it wants to, even the factor which we 
are suggesting here, which would be duplicating what was gone into 


in the original hearing. If for some reason it has some information it 
wants to go into as to the ownership or alien aspect, it can put that 
issue in. They are not precluded, if the Commission becomes 
interested, from putting in any issue the Commission wants to inquire 
about. 

The Senate committee in reporting S. 1973 adopted the language 
suggested by Commissioner Hyde, Jones, and Sterling. This sugges- 
tion is subsetantially embodied in 8S. 658 (comparative print, p. 15, lines 
2and 3). The statement of Chairman Coy at the August 1950 hear- 
ings on S. 1973 opposes this change in Section 307(d) on the idea 
it would promote a perpetual monopoly in the licensee. The same ob- 
jection was stated by Commissioners Webster and Hennock in the 1949 
Senate hearings on S. 1973 (p. 17). In the August 1950 hearings 
before this committee on S. 1973 Chairman Coy said: 

We can only conclude that interested parties have attempted to mislead the 
Congress as to the alleged urgent necessity of affording stations protection 
against arbitrary action by the Commission in order, in fact, to secure permanent 
monopoly rights in their licenses. 

Assuming that our association is included among the interested 
parties in S. 1973, I can assure the committee that the criticism is un- 
warranted. Itso happened that I testified on the behalf of the associa- 
tion at the Senate hearings on S. 1333 (1947). In discussing section 
10 of S. 1333, which is in substance the same as section 6 in S. 658 
(comparative print, p. 15, lines 2 and 3), I stated: 

This is one of the important sections of the bill. It proposes to delete the last 
three lines of section 307(d) of the act to insert in lieu thereof appropriate 
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language requiring renewal applications to be considered by the Commission 
under the provisions of section 309 as proposed to be amended by section 12 of the 
bill. The proposed change is desirable. Some of the considerations required as to 
original applications (see last line of sec. 307(d) of the act) can have no bearing 
whatsoever in considering applications for renewals (Senate hearings, p. 78). 

Moreover, to conclude that any interested parties were successful 
in misleading Senator White in a matter relating to the Communi- 
cations Act is far-fetched. It was generally conceded that Senator 
White was one of the best-informed men in public life in matters per- 
taining to radio. He had long and wide experience in radio matters 
and I don’t think that any interested party could have mislead him 
in radio legislation even if such an attempt had been made. 


SECTION 7 


There has been confusion under the terms of existing law over the 
basic question of when and under what circumstances a written ap- 
plication must be filed as the initial step in license proceedings and 
when, by the device of calling a license by some other name, the first 
step has been avoided, the amendment to section 308 (a) would require 
the filing of a written application in all cases with two exceptions, and 
the FCC proposes to add a third type of exception (comparative print, 
p. 16, lines 2-6). The effect of the FCC proposal is to make an ex- 
ception in the renewal application in the nonbroadcast service. The 
association approves this FCC proposal to add a third proviso. This 
is the only difference between section 7 in the bill and the FCC 
proposal. 

SECTION 8 


The bill proposes to amend section 309 of the present act, dealing 
with the procedural steps involved in obtaining a license. The amend- 
ment to section 309 should be considered along with the amendment 
to section 308 (a), section 7 of S. 658. The amendment to section 309 
s almost identical with section 12 of S. 1333 (Mr. White, 80th Cong., 
ist sess.). It is substantially the same as section 5 of S. 814 (W hite- 
Wheeler, 78th Cong., Ist sess.). 

Much of the dissatisfaction in the association as to procedure at 
the Commission arises out of the procedure for the consideration of 
applications. The association believes that section 309 (a) of the 
present law is lacking as to definite details of procedure for the con- 
sideration of applications; that this procedure has not always been 
the same, and at times has been arbitrary and has frequently failed 
to meet the true concept of a fair or full hearing. Through the years 
much of the time and energy of the Law Department of the Commis- 
sion has been devoted to litigation in the United States Court of Ap- 
peals for the District of Columbia Circuit, where the question in- 
volved was that the appellant claimed that he was an interested party 
and was adversely affected by the grant of an application, and that 
he had been denied an opportunity to gig and show how he 
would be adversely affected. S. 658, S. 1973, S. 1333, and probably 
other bills, have recognized the \ ralidity of this complaint and have 
endeavored to provide that interested parties shall be given an op- 
portunity to participate in hearings. Subsection (c) provides for 
what is commonly known as the protest rule. The FCC proposal 
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(comparative print, p. 16 et seq.) opposes section 8 of the bill and 
wants section 309 of the present law to be kept substantially as is. 
In the 1950 statement of Chairman Coy (p. 41) he criticized the fail- 
ure to define “parties in interest” used in section 8 of S. 1973 which is 
the same as in S. 658. We do not think this criticism has merit. 
Lawyers engaged in the general practice before the courts know that 
the court is frequently called upon to determine in a particular case 
who are the parties in interest. This frequently occurs in probate 
matters, litigation involving land titles, etc. In my experience, the 
courts have never had much difficulty in determining whether a par- 
ticular person was a party in interest. It depends upon the facts in 
each given case as to whether a party or particular person is a party) 
‘n interest or not. The Commission would be governed by the same 
considerations in determining whether an applic ant or a licensee was 
a party in interest. The association aproves section 8 of the bill. It 
has approved proposed amendments to section 309 in prior bills. 


SECTION 9 


This section amends section 310 (b) of the act which deals with the 
transfer of licenses. The present law is indefinite with respect to the 
procedure to be employed in considering such transfers and this has 
led, in some instances, to differences in the treatment of applications 
for the transfer facilities. The amendment to section 310 (b) is de- 
signed to make certain that no construction permit or station license 
may be transferred without the Commission’s approval; to make def 
inite the procedure to be employed by the Commission in passing upon 
transfer applications; and to clarify the standard to be apphed by 
the Commission in passing upon the merits of such ap »plic ation. Sev- 
eral years ago the Commission adopted the so-called AVCO procedure 
to prevent a licensee from selling his property to a proper person of 
his choice but requiring an opportunity for others to make bids for 
any radio station proposed to be sold. The AVCO procedure failed 
to accomplish what the Commission had in mind and was repealed. 
In the comparative print (p. 20, line 14 et seq.) there is no FCC pro- 
posal as to section 310 (b) of the act. The association approves this 
section of the bill. 


SECTION 10 
This section amends section 311 of the act relating to the applica- 
tion of the antitrust laws (comparative print, p. 21, line 3). This isa 
matter of substantive policy rather than procedure, and the associa- 
tion takes no position thereon. 


SECTION 11 


This section amends section 312 (a) of the act and deals with the 
revocation of licenses (comparative print, p. 21, line 10 et seq.). For 
many years the association and the Commission have felt that the pen- 
alty of revocation of licenses was too severe 4 penalty to be used in 
many situations. In the present act revocation is the ‘sole penalty in 
the case of violations ranging from the most serious to the least 
minor, and affecting those who may innocently violate regulations of 
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the Commission on technical matters. The bill provides that the 
Commission may issue cease-and-desist orders for the less serious 
violations which I understand the Federal Trade Commission does. 

The FCC proposal goes much beyond section 11 of the bill. In the 
comparative print the FCC proposes in addition to the authority to 
make a cease-and-desist order, authority to suspend licenses (compara- 
tive print, p. 24, line 16 et seq.) and also to impose fines of $500 for each 
day’s violation of a cease-and-desist order (comparative print, p. 25, 
line 20). The association strenuously objects to the FCC proposal. 
It believes that a cease-and-desist authority is all that is needed. There 
is little practical difference between suspension and revocation of li- 
censes. The power of an administrative agency to impose fines is a 
drastic proposal. In the United States the imposition of fines should 
be left to a court. 


SECTION 12 


This section adds a new section (section 330) dealing with modifica- 
tion of licenses, but it is almost identical with section 312 (b) of the 
act. In the comparative print (p. 26, line 16 to line 11 on p. 27) the 
FCC proposal] has made section 12 of the bill a subsection (e) to sec- 
tion 11 of the bill. 


SECTION 13 


The section, entitled “Limitations on Quasi-Judicial Powers,” at- 
taches a new section (sec. 331) to the present act dealing wtih miscel- 
laneous provisions relating to the procedure to be followed in modi- 
fication, revocation, and renewal proceedings. The intention of the 
section is to explain in definite detail the authority of the Commis- 
sion with respect to modification and revocation of licenses, and to 
provide a guide for the Commission in dealing with renewals. This 
section was approved by the association in the 1949 Senate hearings 
on S. 1973 (p. 53). At that time the Commission stated it had no 
opposition to this section (Senate hearings, p. 20). However, it ap- 
pears in the Sadowski letter and in the statement of Chairman Coy 
(p. 58) in the 1950 hearings before this committee on S. 1973 that a 
majority of the Commission has changed its position, and was opposed 
to section 13 of S. 1973, which is the same as section 13 in S. 658 with 
the exception that a sentence has been added at the end of the section 
(comparative print, p. 29, lines 10 to 12) which reads: 

Pending such hearing for final decision pursuant thereto the Commission shall 
continue such license in effect. 

In the footnote on page 29 of the comparative print, it appears that 
the added sentence above referred to is embodied in the FCC proposal 
in the comparative print (p. 15, line 8). The association approves 
section 13. 

SECTION 14 


This section of the bill amends section 401 of the act by adding a 
new subsection (e) dealing with declaratory orders (comparative 
print, p. 29, beginning on line 19). S. 1333 contained similar proposal 
to amend section 401 of the act (sec. 21). The FCC proposal has no 
comparable section. It takes the position that section 5 (d) of the 
Administrative Procedure Act is sufficient. Our association is in 
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agreement with what was said in the Senate report as to section 14 
of S. 658, and we think that section 14 of the bill should be enacted, 
One reason is that section 10 (e) of the Administrative Procedure 
Act setting out the scope of review does not authorize an appeal fron 
a declaratory judgment. Whereas, S. 658 in section 15 (b) (8) author 
izes an appeal under section 401, as it may be amended by section 14 
of the bill by any person who is aggrieved or affected by a declaratory 
order. Section 10 (c) of the Administrative Procedure Act does, 
however, authorize a judicial review of any agency action made re 
viewable by statute. Consequently, the declaratory judgment pro- 
cedure in section 14 should be retained in the bill. 

This section provides that the Commission may issue declaratory 
orders in cases of actual controversy or in order to remove uncertainty. 
Such orders would be issued only upon petition and after notice 
and opportunity for hearing and such orders would, of course, be sub 
ject to judicial review. 

One of the frequent criticisms of governmental procedure, particu 
larly that of the quasi-judicial agencies, is that in order to test the 
legality, or even the meaning of a rule or regulation, it is necessary 
to violate it and incur the penalties that go with such violation. Such 
a condition results in a particularly difficult situation in the case of 
radio broadcasting, avoitinn as it does highly technical and special- 
ized rules applicable to engineering and other technical equipment 
and operations most complicated in character. The proposed new sec- 
tion would make it unnecessary to incur the risk of violating the law 
in order to secure an authoritative ruling. 


SECTION 15 


This section of the bill amends section 402 of the act dealing with 
the subject of judicial review of the Commission's decisions and orders 
(comparative print, p. 30, beginning on line 14). Of course, this sub 
ject is of much importance. The association hopes that this section. 
whick has been carefully drafted, will be adopted. 

I will not attempt to restate the detailed explanation of section 15 
made in the Senate report (p. 11 and 12) on S, 658. The FCC pro 
posals as to section 15 do not substantially differ with section 15 of 
the bill with two possible exceptions: (1) the FCC proposal eliminates 
subsection (8) (comparative print, p. 32, line 19); and (2) amends 
subsection (h) dealing with Commission procedure when a case has 
been remanded by a court (comparative print, p. 35, lines 13 to 18). 
‘The compelling reason for subsection (h) of the bill is well stated in 
the Senate report (p. 11 and 12) on S. 658 as follows: 

Subsection (h) contains provisions which are intended to confer upon the 
appellate court a measure of control commensurate with the dignity and respo! 
sibility of that tribunal, requiring the Commission to give effect to the judgment 
of the court in the absence of proceedings to review. 


I want to add that we believe the amendment proposed by the FC¢ 
in the comparative print at page 31, lines 3'to 6, is appropriate and 
should be made, due to the fact, apparently, that when S. 658 was being 
prepared, later on a bill was passed called, I believe, the Hobbs bill, in 
which the change proposed by the Commission was made. 

Mr. Worverron. Will you give the reference to that suggestion of 
the FCC again, which you say should be adopted / 





1 


ion 14 
racted, 
cedure 
| from 
utho 
‘jon 14 
ratory 
does. 
dle re 
t pro 


ratory 
tainty. 
notice 
ve sub 


urticu 
st the 
essar) 

Such 
ase of 
pecial- 
pment 
WwW Sec- 
1e law 


¥ with 
orders 
is sub 


ction. 


ion 15 
} pro 
15 of 
inates 
nends 
se has 
0 18). 
ted in 


on the 
‘eSPoO! 
lgment 


FC¢ 
e and 
being 


ill, in 


on of 


AMENDING COMMUNICATIONS ACT, 1934 283 
Mr. Roserson. FCC amendment, comparative print, page 31, lines 
3 to 6. 
SECTION 16 


The association approves section 16 of the bill amending section 405 
of the act dealing with rehearings (comparative print, p. 39, line 3 et 
seq.). The new language is intended to make more definite and certain 
the rights and remedies of the parties concerned. 

I desire to call particular attention to one difference between section 
i6 of S. 658 and the FCC proposal (comparative print, p. 38, line 6)— 
that is the limitation imposed in S. 658 in what can be dealt with from 
an evidentiary basis on a rehearing. All too frequently rehearings 
have only been used for the purpose of again resubmitting, with addi- 
tions, the evidence already submitted. Numerous instances can be 
cited where the rehearing consumed more of the time of the Commis- 
sion and the parties than did the original hearing. This is wholly 
unnecessary for the protection of the parties and amounts to a sub- 
stantial burden upon the time of the Commission which for years has 
been unable to keep its workload current. Concerning this subject 
the Senate report (p. 13) said: 

In order to expedite the rehearing process and prevent it from being used as a 
delaying action, the recommended new language specifies that, except for newly 
ciscovered evidence or evidence otherwise available only since the original taking 
of evidence, no evidence shall be taken on a rehearing. This is also intended to 
make such rehearing procedures conform to court practice, on appeal, in view of 
the fact that a rehearing conforms in many respects to an appeal to a higher 
court, Where only the evidence already introduced is considered. 


SECTION 17 


This section amends section 409 of the act which contains a number 
of general provisions dealing with hearing procedure before the Com- 
mission. The changes proposed are designed to make definite and 
certain the procedure to be employed by the Commission in all cases 
where a public hearing is required by the act or other applicable pro- 
visions of law. Again, it will serve no good purpose to attempt to 
restate what is said in the Senate report (p. 13) as to section 17 of 
8. 658. I have heretofore pointed out in this statement that section 
\7 (c) must be considered with section 5 (b) of the bill. These two 
subsections are, in my opinion, the two most important provisions In 
S. 658. The association strenuously opposes the FCC proposal to 
amend section 17 (c) of the bill (comparative print, beginning line 
24, p. 39). It would defeat the major purpose of S. 658 insofar as the 
procedural changes, designed to insure a fall and fair hearing on the 
record, are concerned. 

It will be noted that (comparative print, p. 41, beginning with line 
1) the FCC proposal agrees that the examiner should not consult or 
advise with the Commission or any other member of the staff, but 
insists that the Commission itself should have the right to consult with 
its staff which must be done in executive session since such advice from 
the staff is not a part of the public record. 


SECTION 18 


The section provides that the Administrative Procedure Act is 
applicable to the Commission except where specific procedural and 
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appellate provisions are provided. In the comparative print (p. 41, 
line 17) the Commission agrees with section 18 of the bill. The 
association approves the section. 


SECTION 19 


This is a new provision dealing with fraud by radio (comparative 
print, p. 42, line 2). Since it is not a procedural matter, the associ 
tion takes no position thereon. I think there are some other bill. 
in Congress on this same subject. 


SECTION 20 


This is the usual separability provision (comparative print, p. 42, 
line 14). The association, as does the Commission, approves this 
section. 

That concludes my statement. 

Mr. Wotverton. | think the witness is to be commended for having 
presented such a complete and helpful statement with respect to the 
position taken by the association for which he speaks. It seems to 
me it comes at a very appropriate time. We have heard from Mr. Coy 
and those for whom he speaks on the Commission; we have heard 
from Mr. Jones and those for whom he speaks on the Commission, 
issues in which the views are diverse. ‘To me, this statement coming 
from the Federal Communications Bar Association is one of extreme 
importance, because it is based upon the every-day experience of mem 
bers of that bar who are called upon to practice before the Commis 
sion. I consider it of great importance, and I commend the witness 
for the splendid manner in which he has pointed up the issues and 
unqualifiedly given the opinion of the Federal Communications Bai 
Association with respect to the matters in which he is interested. 

Now may I ask one question? Commissioner Jones, when he came 
before the committee, submitted some amendments, as I take it, to 
sections 5 (b) and 17 (c). Have you had an opportunity to study 
those proposed amendments of Mr. Jones, and would you care to 
express an opinion with respect to them / 

Mr. Roserson. Thank you, Mr. Wolverton. I had a note here to 
refer to that, but I had overlooked it. 

I have examined that amendment presented by Mr. Jones. Of 
course, I have to speak in my individual capacity in commenting 0! 
that, because I have not had a chance to take that up with the legis- 
lative committee nor, in turn, with the executive committee. But the 
amendment proposed by Mr. Jones I think I am for personally 100 
percent, provided you add the four lines to whieh he referred that 
should be added to his amendment. Otherwise you might have some 
litigation to follow by leaving that out. But his amendment is largel) 
a clarification. I mean it smooths out the language, because there is 
some language in 17 (c) that is a little fuzzy, and you have to read 
it very carefully to see what 17 (c) really does, and 5 (b). And Com- 
missioner Jones, in redrafting it, has smoothed out that language so 
that there is no question about what the section would mean if the 
amendment is adopted. 

Mr. Wotverton. So, when you speak of the Jones amendment, you 
refer to his proposals with reference to 5 (b) and 17 (ce) ¢ 
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Mr. Roserson. That is correct, sir. 

Mr. Dotiiver. As I have listened to your testimony, I join with 
Mr. Wolverton in saying it is a very valuable contribution to this 
hearing. It seems to me the principal issue between the bar associa- 
tion and the sentiments presented by Mr. Coy and his Commission is 
with respect to section 5. 

Mr. Roperson. That is correct; 5 (b) and 17 (c). 

Mr. Dotuiver. And those sections involve private consultations 
between the Commission or its members and the staff that are not 
a matter of public record ¢ 

Mr. Roserson. That is correct. 

Mr. Dotuiver. That consultation would be prohibited by section 
5 (b) and 17 (c) ? 

Mr. Roserson. That is correct. It is my opinion after long years 
of experience in appearing before the Commission that the thing I 
am interested in is getting a favorable decision out of the trial 
examiner. 

Mr. Do.uiver. Of course, that is the object of any hearing. 

Mr. Roserson. If you do, you have two strikes on the other fellow, 
and it just is not fair, to my way of thinking, to call in somebody else 
who has not testified and ask him what he thinks about the difference 
between this expert and that expert. 

Mr. Dotuiver. You are representing the bar practicing before the 
Commission, and I would like to ask this question. If it is embarras- 
sing for you to answer, do not do so, because I realize you practice 
before the Commission. 

Mr. Roserson. I will take a chance. 

Mr. Douutver. It occurs to me that there might have been some 
criticism of this course of action by the members of the bar directed at 
this practice of the Commission of private consultation. Do you care 
to comment upon that observation / 

Mr. Roserson. No; I have no objection to commenting on that. I 
think the bar prefers, has always felt and feels now, that when their 
case goes to the Commission for decision, after having been heard by 
an examiner, it ought to be decided by the Commission and their per- 
sonal assistants just like a case is decided in the courts. 

Mr. Dotuiver. Without any further consultation with the staff? 

Mr. Roserson. That is right. 

Mr. Douutiver. Is that, in your opinion, the general view of the bar 
that practices before the Federal Communications Commission ? 

Mr. Rorerson. If there has been anybody else in the bar that has 
a different opinion, I never have heard of it. 

Mr. Doturver. That being the case and assuming for the purpose of 
what we are talking about that actually there is no harm done by 
such consultation, it occurs to me, nevertheless, that if the bar that 
has to practice before the Commission sees in there a source of em- 
barrassment or source of criticism for the Commission, even though 
perhaps actually it does no harm, it seems to me that ought to be con- 
sidered very seriously and even done away with on the basis that it isa 
matter of very high criticism from those who practice before the 
Commission. Do you agree with that sentiment ? 

Mr. Rogerson. It does harm to one or the other side. It depends 
on whether that expert gives an answer that favors my side. I might 

83918—51——19 
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not think that is so harmful, but the other fellow is getting it in the 
neck, so to speak, in the advice of this expert. It does him harm. It 
depends on which way the expert witness advises in executive session 
as to whether [am harmed or not. I want him to testify. He is sitting 
down there at the hearing. I have seen examiners many times ask the 
Commission counsel to put on the expert accountant or engineer, prin 
cipally, and let him explain things. If you want him to make a find- 
ing, he has to have some evidence in the hearing. The Commission has 
told the examiner, “That is the way you have to decide the thing. You 
cannot consult.” And why should not the same thing apply to the 
Commission? I may be stupid, but I just cannot see it. 

Mr. Becxworrn. Mr. Robertson, do you feel that in your long years 
of experience here there have been a good many miscarriages of justice 
by this consultation that we talk about ? 

Mr. Roserson. Well, I would say if they have asked the expert in 
cases in which I have been interested and he has advised them on my 
side, there has not been a miscarriage. 

Mr. Beckworrn. I mean you have observed the situation carefully. 
Your statement indicates your long experience. My question is, con- 
sidering the sum total, have there been a good many miscarriages of 
justice occasioned by the consultation to which we have all referred a 
number of times / 

Mr. Roserson. That is hard for me to answer, because I did not 
hear what the expert said. I know the bar generally feels it is a very 
bad thing to happen. 

Mr. Beckworru. You would say, then, I assume, there have been 
a good many miscarriages of justice. If there have not been, perhaps 
this has not been so bad as has been indicated. 

Mr. Roserson. Well, I think it is bad. If I have a case before a 
judge 

Mr. Beckworrn. I am not talking about your cases; I am taking in 
general, because your statement has been rather general. You have 
not discussed the problems that you have confronted only. 

Mr. Roperson. Oh, no. 

Mr. Beckwortn. And I do not think your statement was meant to 
encompass your own personal problem. 

Mr. Roserson. That is right. 

Mr. Beckxworrnu. I do not mean to press the question too far, but 
I would like an answer. 

Mr. Roserson. You are asking me whether I think there have been, 
under the present procedure, miscarriages of justice / 

Mr. Beckwortn. A good many of them. 

Mr. Roserson. By a miscarriage of justice, I assume you mean a 
case had been decided differently from what it would have been if 
the expert had not been called into the picture. 

Mr. Beckwortn. We are all pretty well aware of what the term 
means. 

Mr. Wotverton. May I suggest there that that in itself would not 
even indicate a miscarriage of justice. It might be a correct decision. 

Mr. Ronerson. I would have to say—you are asking me for an opin- 
ion which, of course, is a guess based on something I did not participate 
in. I would say “Yes.” You want my opinion as a member of the 
bar, and I am certainly interested in the stature of the Commission. 





in the 
n. It 
assion 
itting 
sk the 
prin 
. find- 
ym has 

You 
o the 


years 
ustice 


ert in 
m my 


fully. 
. con- 
res of 
‘red a 


d not 
. very 


» been 
rhaps 


fore a 


ing in 
have 


ant to 


r, but 


_ been, 


ean a 
een if 


. term 


ld not 
eision. 
opin- 
cipate 
of the 
ission. 


AMENDING COMMUNICATIONS ACT, 1934 287 


Mr. Beck wortH. And I have no reason not to respect your opinion, 
because you have given a good statement here, and it is just a matter 
of opinion. Do you think frequently the public interest has not been 
properly served by the consultation / 

Mr. Roserson. I would say the public interest is never properly 
served when that takes place in executive session. 

Mr. Beckworrn. You say the public interest, in your opinion, has 
not been best served by these consultations ¢ 

Mr. Roserson. That is correct. 

Mr. Becxworru. Are you familiar with a good many other com- 
missions here in Washington, or not / 

Mr. Roserson. I have a speaking acquaintance with them, largely. 

Mr. Becxworrn. Do you say those same weaknesses exist in other 
commissions here ¢ 

Mr. Rorerson. I would hate to think there was any comparison be- 
tween the FCC and the National Labor Relations Board. I hope we 
are not in that situation. And all I know about the National Labor 
Relations Board is what I read in the papers, too. 

Mr. Becxworrn. Is it your opinion that there are a good many 
consulations of this kind which go on in the work of other commis- 
sions—in the procedure of other commissions ? 

Mr. Roserson. I do not believe I can answer that. My opinion 
would not be worth anything, because I do almost exclusively radio 
law work. 

Mr. Becxworrn. If there should be the same degree of consultation 
or about the same degree in other commissions, would you feel it would 
be necessary to correct that, too? 

Mr. Rorerson. You must bear in mind that radio is a particular— 
is different in this respect, that you are dealing with individuals in 
radio matters, whereas before the Federal Trade Commission, say, or 
the Securities and Exchange Commission or the ICC you may be deal- 
ing with large groups of railroads or stock exchange issues, whereas 
in radio you are dealing with an individual, and the thing becomes 
very acute and personal to him. I do not know of any other agency 
that has such a personal aspect to it as it has in radio. , 

Take Civil Aeronautics: they have somewhat the same kind of 
duties, but there is a good deal of difference, I imagine, in the feeling 
of the Pan American Co., for example, and some Richard Roe who is 
trying to get an application for a new station license. It is the per- 
sonal aspect of it. 

Mr. Becxworrn. I assure you these are not hostile questions. I 
am just getting your opinion on it. 

Mr. Roserson. I appreciate that. 

Mr. Heseuron. Mr. Roberson, if I understand the position you have 
taken and also the position Mr. Jones has taken, you place considerable 
emphasis upon the practice of experts advising the Commission with- 
out the opportunity of cross-examination on any particular evidence 
that bears on the decision. Have you been here so that you have 
heard the previous testimony / ; 

Mr. Roserson. Yes, sir. 

Mr. Hersevron. Would you care to comment on the distinction that 
has been made between evaluation of evidence and new evidence? In 
your mind, is there any technical difference of importance so far as 
those two factors are concerned ? 
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Mr. Roserson. No, sir. I have no hesitancy in commenting on that. 
I think the colloquy between Congressman Wolverton and Chairman 
Coy was a sort of natural one that would arise between a layman and 
a lawyer. Mr. Coy takes the position—and I can understand that— 
that if he calls in an expert engineer in his conference and he says, 
“Mr. So and So, have you read the record as to the testimony of the 
two experts that testified for the parties in this hearing,” and the fel- 
low would say “Yes,” if I understand Mr. Coy’s thinking—and I can 
understand that from a layman—if he would ask his expert “Well, 
which one of those fellows is right? You have read the record,” as 
I understand Mr. Coy, he does not think that is new testimony or 
new evidence. 

Of course, to a lawyer it is perfectly plain. When you ask another 
expert what he thinks about conflicting testimony of two or more 
experts, that to him is new testimony or new evidence. That is the 
lawyer's approach. 

Mr. Hesevron, And does it not, in fact, become of greater impor- 
tance when there is a conflict between two qualified experts put on 
before the examiner and then having a Commission expert evaluate 
that, as they say, or indicate to the Commission which of the two has 
expressed a correct technical opinion / 

Mr. Roperson. Yes, sir. What the bar association says is when 
the expert wants to do that let him get it on the record before the 
examiner in stating his opinion. 

Mr. Hesevron. There is one other point about this hearing that I 
would like to have clarified. I notice on page 8 of your statement 
you point out: 

In considering these opposing views it is important to keep in mind that the 
so-called separation of the Commission from its staff in executive session is only 
applicable when the Commission is exercising its judicial or quasi-judicial func- 
tions in contested proceedings, and has no application to rule making and non- 
adversary proceedings. 

I am not sure I have clearly in mind the reason why the examina- 
tion in terms of rule making has been so lightly tossed aside, although 
I recognize this legislation does not go that far. 

Let me put it to you this way: Why should a line be drawn between 
contested cases and rule making? For example, was not the rule 
making of the Commission which looked to the adoption of color tele- 
vision just as much a contested case as a proceeding to determine 
which of two conflicting applications for a station licence should be 
granted? In other words, what value is there in drawing this line 
between quasi-judicial functions in contested cases and rule making 
in that sense? I would think the same principle would apply to that 
type of rule making as distinguished from the practice of adminis- 
trative rule making that does not involve any particular contested 
proceeding. 

Mr. Roserson. There has never been any criticism I have ever heard 
of the Commission failing to call a rule-making proceeding or hearing 
on any matter that had any real reason for having one. I have never 
heard any criticism of that. I think the Commission has gone 100 
percent in having these rule-making hearings when they should be 
had. They will have them unless it involves some internal manage- 
ment problem or something that the general public is not interested 
in. They will have a rule-making hearing and will let everybody 
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testify who is willing to come here to Washington and stay long 
enough to get on the stand. 

Mr. Hesevron. I can understand that, but particularly in the color 
television case, as I understand it, it was a highly technical case. 
Would you care to say, in the handling of that procedure, if the Com- 
mission acted in such a way as to eliminate the criticism that arises 
over the handling of contested cases ? 

Mr. Rorerson. Oh, I think so. 

Mr. Heseiron. It is not of any importance as far as rule making 
is concerned. 

Mr. Roserson. Under the practice and procedure of the Commis- 
sion the rules in the Federal civil courts apply in the hearings before 
an examiner. In other words, you have to prove a thing just in the 
same manner as you would in court. They do not consider letters 
or hearsay and all that sort of business, and you can see that would 
hardly work at all in a general investigation to require a witness to get 
on the stand and make full proof of such things in the manner that it 
is required in court. They just would not get anywhere. They may 
put in technical articles and all sorts of things in it on these rule- 
making hearings, and the court methods of proving or putting in 
testimony just would not work. 

Mr. Heseitron. You suggest a further question. Mr. Dolliver 
previously touched on it, but I do not think the record is entirely 
clear. I assume that there has been some very bitter controversy over 
the way these contested cases are handled insofar as bringing in ex- 
perts is concerned. Do you have any articles that have been written 
for law journals or any other type of publication which discuss rather 
vigorously so that we could see them. 

Mr. Rorerson. I do not have any more than in magazine articles, 
unless they would appear in the various hearings. I suppose any- 
body’s opinion that is worth very much, based on knowledge and ex- 
perience would probably have been brought out in the various hear- 
ings. In this committee there were extensive hearings on 814 in 1943, 
and there is another one here in 1943. There has been a lot of study 
about communications before the various committees. 

Mr. Dotirver. Will the gentleman yield ¢ 

Mr. Hesevton. Yes. 

Mr. Dotitver. Did you participate in those hearings that you just 
referred to in 1942 and 1943? 

Mr. Roserson. I was present. Some of them I may have testified 
in, and some I did not. I have just been in this so long that I am not 
quite sure whether I testified or not. 

Mr. Dotiiver. Were the same issues raised there that are now 
raised ¢ 

Mr. Roperson. By and large, yes, sir, except the McFarland bill 
is not as broad in scope as any of these other bills. 

The CHarrman. Mr. Hale. 

Mr. Hare. Mr. Roberson, I gather from your testimony that al- 
most all of the practice before the Federal Communications Com- 
mission is confined to the members of your bar association, is that 
right ? 

Mr. Roperson. Yes, sir; generally speaking that would be true. 

Mr. Hare. And I presume that most of the members of your bar 
association are practicing here in Washington ¢ 
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Mr. Roperson. No, I believe I said that there are about 100 members 
who can practice before the Commission. That was an estimate. 
There are members of the bar scattered all over the United States, 
who are members of the association, and who, for one reason or an- 
other are not very active. 

Mr. Hate. I am looking at the first page of your testimony where 
you say: 

Approximately 100 members are actively engaged in practice before the 
Commission. 

Do they have offices here in Washington ? 

Mr. Rorserson. Most of them, yes, sir, and there are some in New 
York. 

Mr. Hate. I do not suppose there is a single lawyer in the State of 
Maine who has ever appeared before the Federal Communications 
Commission, is there ? 

Mr. Rorerson. The State of Maine? 

Mr. Hate. Yes. 

Mr. Rogserson. I am not quite sure, but there are some from Chicago, 
and some from Texas, and some from Massachusetts. As to the 
State of Maine, I do not know. 

Mr. Hare. It is a very closely held practice that is engaged in 
by a limited group of Washington lawyers and a few people in major 
cities over the country who happen to have clients who project them 
down here; is that a fair statement ? 

Mr. Roperson. Yes, that is a fair statement. It grows out of this, 
that there is so much procedure that we have to live with day by day 
in order to know how to get around at the Federal Communications 
Commission. It is not in textbooks. You get to know what your 
policies may be, and sometimes they are policies which you have got 
to live with day by day in order to get at them. 

Mr. Hare. But by the same token, the members of your association 
include practically everybody who has any familiarity with the prac- 
tice and procedure before the Commission ? 

Mr. Roserson. I think that is a fair statement. 

Mr. Hae. Mr. Roberson, we had at one time a chief justice in 
Maine who said that he did not like to hear uncontested divorce cases 
in open court because he was afraid the lawyers would get the im- 
pression that he was being influenced by the evidence. 

I presume your concern is that you would like to have the members 
of this association feel that the Federal Communications Commission 
was being influenced by the evidence, is that right ? 

Mr. Roperson. Yes, sir: and nothing but the evidence that is in 
the record, That is the important part. 

Mr. Hauer. As I understand all of this testimony it comes to this, 
that is an effort to give assurance to the bar and the public, that the 
decisions of this Commission are based on the evidence which is given 
in open hearings of the Commission and not based on something 
that some expert in or out of the Commission’s employ submits to the 
Commission privately and secretly. 

Mr. Rorerson. Yes, sir: that is correct. 

Mr. Hare. Plus the fact that there is a great deal of lost and dupli- 
cated motion in the renewal procedure? 

Mr. Roserson. Really, Mr. Congressman, I have been sort of sur- 
prised why the Commission had not advocated this change in the 





nbers 
mate, 
tates, 

an- 


vhere 


e the 


New 


te of 
tions 


‘age ), 


the 


d in 
ajor 
hem 


this, 
day 
ions 
your 
» got 


tion 
rac- 


e in 
<LSes 


bers 
sion 


s in 


this, 
the 
iven 
hing 
» the 


ipli- 


sur- 
the 


AMENDING COMMUNICATIONS ACT, 1934 291 


renewal procedure itself in place of taking a position of opposition to 
it, to having us legislate on it. I just do not quite follow that. At 
least three of the Commissioners were in favor of it. It seems to me 
that they ought to be asking for the change in this renewal procedure. 
It would save them a lot of work, and it would eliminate ex (pense, 
and it would not deprive them of any power at all if they have any 
information they want to inquire ¢ about. 

Mr. Hae. Is there any special fee payable in connection with a 
renewal application ¢ 

Mr. Roserson. If it is set for a hearing; yes, sir; because the lawyer 
knows and the station operator knows that he is up against something 
when it is set for a hearing. 

Mr. Hate. Maybe you misunderstand me. I do not mean the fees 
for the members of the bar. I mean is there a fee charged by the 
Commission in such cases 

Mr. Rorerson. No, sir; there is no charge made at the Commis- 
sion for filing anything, no court costs, if that is what you are talk- 
ing about, and there are no filing fees. 

Mr. Hate. When I am granted a license to Ope rate a motor vehicle 
[ have to make application every year and pay $2, | think it is, every 
year. That requirement is more a revenue requirement than any- 
thing else. I see no particular reason why a man who is granted a 
license to operate a motor vehicle might not be allowed to retain it 
until cause was shown why it should be revoked. 

Mr. Roserson. May I step out of character for a moment because 

do not want to commit my committee and attempt to speak for 
them ¢ 

This thing of putting some sort of fees or tax on the broadcasting 
business has been the subject of discussion in and out of the Com- 
mission, certainly since 1934. While I was with the Commission as 
assistant general counsel that proposition was put up to me by the 
Broadcasting Section to try to work out some sort of a scheme for 
taxing radio stations and applicants, for the Commission to consider 
as to whether or not they wanted to recommend to Congress some- 
thing about this same thing. 

I never got into anything in my life that was as difficult to do as 
to try to get up some scheme for taxing radio stations. For example, 
what sort of basis are you going to put it on? You might have a 
5,000-watt station in Mississippi, and a 5,000-watt station in New 
York State. The comparative net income would not be comparable 
at all and they would be in different kinds of States, and different 
kinds of areas, and one of the stumbling blocks has been to find some 
yardstick that you could use or apply in taxing radio stations. 

Mr. Hare. At the present time there is no payment required from 
the station as a basis for getting a license. 

Mr. Rorerson. Yes; that is correct; and I do not know whether 
there is in any of the other commissions such as CAB, 

Mr. Have. Either on the original application or on the renewal ? 

Mr. Rorerson. No, sir; there is not; I do not know whether it 
obtains in the CAB or not, but certainly it is not done at the ICC. 

Mr. Have. That is all. 

The CHamman. Mr. Beamer, do you have any questions ? 

Mr. Beamer. Yes, Mr. Chairman, I want to make one observa- 
tion and ask one question. My observation is this, that with the Chair- 
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man of the Federal Communications Commission I have two things 
in common, we are both Hoosiers, and the second thing is that neither 
of us are lawyers. For that reason it has been a little difficult to 
follow the legal background of what some of you gentlemen have 
discussed. 

Mr. Roperson. Yes. 

Mr. Beamer. But I was very much impressed with the statement 
that you made on page 19 in which you indicated that certain func- 
tions should be left to the Congress. I am wondering if you are not 
getting down to a basic philosophy that probably is seeping into the 
consciousness of this committee and the Congress, that there are basi: 
functions that should be left not only in the Congress, but to the Con- 
gress itself. It is going to be necessary for Congress to set out the 
functions and the limitations on commissions? I think there is a 
place where our political philosophy may begin to differ. I wonder 
if your association and the people who are asking for these changes 
are beginning to ask for such explanation or e nlargement. 

Mr. Roserson. I do not believe I quite followed your question, Mr. 
Beamer, because my mind was thinking about the answer before I got 
it set on your question. 

Mr. Beamer. You seemed to indicate that certain functions should 
be left to Congress. I am asking whether probably certain functions 
should not be left to the legislative branch rather than to commissions, 
bureaus, and so forth. After all they are only created by the Congress; 
are they not ? 

Mr. Roserson. That is right. 

Mr. Beamer. And does not Congress have the right and the author- 
ity to define their limitations? 

Mr. Roverson. Indeed it does, because under the old law certainly 
the theory was that an agency of this sort is an arm of the Congress. 

Mr. Beamer. Then is the Congress, perhaps, remiss if it fails in 
its function, if it does not keep its own prerogative / 

Mr. Roperson. You asked me a straight question, and I am going 
to give you a straight answer; yes, sir, I think so too. 

Mr. Beamer. I think so too. 

The CratrmMan. Mr. O'Hara. 

Mr. O'Hara. Mr. Roberson, it is my understanding that you feel 
your qualification to pass upon quasijudicial powers of these com- 
missions, which are a part of our set-up are confined only to the Fed- 
eral Communications Commission, as I understand it? 

Mr. Roserson. In this bill. 

Mr. O’Hara. I mean your testimony as an expert in the practice of 
law has been confined largely, and exclusively, to the Federal Com- 
munications Commission, is that right, before that Commission ? 

Mr. Roperson. Well, my connection with the Federal Communica- 
tions Commission began in 1934. Before that time I had just come up 
from a county seat as a country lawyer interested in making a living 
on any sort of case that I thought it was proper to take. 

Mr. O'Hara. I mean you have a general background of practice. 

Mr. Ropserson. Yes, sir. 

Mr. O’Hara. But my question was directed to this, so that there will 
be no misunderstanding about it, that you are directing your com- 
ments to the functions of the Federal Communications Commission 
and not other administrative agencies when you testify ; is that correct ’ 
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Mr. Roserson. That is correct. 

(Discussion off the record.) 

Mr. O'Hara. My point is as a country lawyer myself I have some- 
times shown objection at the practices which we have developed in 
our administrative agencies where they wear several different kinds 
of hats in that they are the prosecutor, the judge, the jury, and the 
hangman all at once. Fundamentally I think those divisions of power 
should be completely separated, and it may be impossible from a 
practical viewpoint to do so. Now, my question is this: Under the 
Administrative Procedure Act, as it applies to the Federal Commu- 
nications Commission, and under the so-called rules which are estab- 
lished by the Federal Communications Commission as to separation 
of those who serve in different capacities, at the same time adjudi- 
cating, weighing, revaluing, and all of that sort of thing and penaliz- 
ing, is it more fictional than real, or is it a fact that there is no actual 
separation in your experience ¢ 

Mr. Rozerson. Well, as to the Administrative Procedure Act, Mr. 
Congressman, in which I was very much interested, I hate to say it, 
but it has been a good deal of a disappointment to me. It did not 
accomplish, to my way of thinking, all of the things that I hoped it 
would do. I do not know whether the Government agencies have 
tried to the extent that I think they should to comply with the spirit 
of the Administrative Procedure Act as I doubt whether there has been 
the same compliance with the law in many cases—your question has 
slipped me for the moment. I diverted myself, apparently. 

Mr. O’Hara. My point was with the recurrence of the complaints 


| by the members of the bar and those who have to deal with adminis- 


trative commissions, which are continually made, is it not a fact that 
they are just as strong today as they were before the passage of the 
so-called Administrative Procedure Act ? 

Mr. Roserson. Oh, I doubt if it is as much as it was. For instance, 
when the Commission made the Administrative Procedure Act appli- 
cable to all kinds of hearing cases that removed considerable objec- 
tion, because up to that time you had two kinds of procedure at the 
Commission, one that required in a renewal case under the Adminis- 
trative Procedure Act it had to be done thus and so, and since it was 
not an actual license case, it had to be done under the Administrative 
Procedure Act. 

If it was an actual license it could be done under their own pro- 


i cedure. That was an awkward sort of thing to have one kind of a 


hearing before the same hearing officer heard in one way, and another 
kind of a hearing conducted in entirely another way before the same 
man, but the Commission, after a couple of years or so concluded it 
eught to be the same sort of procedure, which I think it should be 
commended for. 

Mr. O'Hara. Well, as to the actual practice, as we have that of 
the trial of the issues, contested issues, before a quasi-judicial admin- 
istrative body, it is inherent for a lawyer to want that to be heard 
before them as a judge would approach the issues involved. 

Mr. Rorerson. That is right. 

Mr. O'Hara. And not to be feeling after you have finished all 
of the trial of it, with somebody else to whom you have not addressed 
yourself at all who is advising, or writing, or making that decision. 
[s not that the feeling among the lawyers ? 
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Mr. Roperson. Yes, sir, I think there has not been any lessening 
of it. If anything I think as to most of the lawyers practicing the 
feeling is stronger than ever that that should be changed. 

Mr. O'Hara. That is all. 

The Cuarrman. Mr. Bennett. 

Mr. Bennerr. Mr. Roberson, in line with the questions that were 
asked you by Mr. Heselton on this rule-making power of the Com 
mission, do you see any reason why the same rule as to separation of 
the Commission and its staff should not apply in rule-making pro- 
cedure as well as in contested cases? 

Mr. Roserson. You brought that question up yesterday, I believe, 
and I thought about it then. My reaction to it, Congressman, is that 
it would be unworkable, that you just could not prove or carry on 
a hearing, such as the color television hearing which we had, it just 
would not be possible to hear witnesses on the stand and have to prove 
things in the way that they have to be proved in contested cases, as 
we would in court. 

Mr. Bennerr. I do not mean the procedure necessarily. I am 
talking about this: After the record has been made in a case where a 
rule has been changed, or a new rule has been made and the public 
record has been made, why, in that kind of a case should the Commis- 
sion be permitted to consult people who did not testify on the record 
any more than they would be permitted to do it in a case in court! 

Mr. Ropserson. There is this difference in the situation: In the 
contested case the Commission has before it the mature, considered 
initial decision from the trial examiner. There is not anything like 
that, and there is nobody to get that from in a rule-making procedure 
because the Commissioners there sit themselves. 

Mr. Bennerr. Well, but the record has been made in either case. 
Whether it is before an examiner or before the Commission, you have 
a record to go on. 

Mr. Roserson. That is right. 

Mr. Benner. What justification is there for permitting the Com- 
mission, if you are going to establish this rule of the separation of 
the Commission from its staff on these decisions, what justification 
is there in the color television case after the record has been made, 
for permitting the Commission to go out and get outside advice from 
a source that did not appear in the record, and then base a decision 
on that ? 

Mr. Roprerson. I think the very necessity of the situation would 
require it. I do not think anybody, for example—I do not imagine 
anybody interested in color television, for example, would hesitate 
to talk and discuss with any Commissioner anything about color tele- 
vision. I am sure the Commission would welcome any sort of dis- 
cussion in chambers or out, whereas in a contested case he would not 
do that at all. 

Mr. Bennetr. He could do that under the present practice. 

Mr. Kozerson. Yes; but you just do not go and talk to judges when 
you ought not to. 
~ Mr. Bennerr. You were asked quesions about what you claim is 
bad practice, at least, and the practices that you felt resulted in some 
injustice in the decisions. I am trying to find out what real basis 
there is for making a different rule. 
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Mr. Roserson. I would say it would be just a realistic approach. 
You can correct it in one case, and in the rule-making I do not know 
whether it would work at all. I do not know what your net result 
would be. I think it is a realistic rather than an ideal, theoretical 
consideration. 

Mr. Bennett. In the case of the rule-making power you think the 
Commission should be able to consult with anybody they see fit to con- 
sult, irrespective of any record that has been made / 

Mr. Roperson. In a rule-making proceeding I think the Commission 
should be free to consult anybody, just like this committee is free to 
consult anybody about this legislation, whether they testified as a 
witness or not. 

Mr. Benner. Of course, in the rule-making powers, as has been 
demonstrated in this color television case, you can ‘affect private indi- 
viduals or concerns just as effectively in a rule-making decision as you 
do in a contested case. 

Mr. Roserson. I cannot debate too much with you on that abstract 
theory of the situation. My only thought is that, realistically, it 
would just work in one situation, and it would be very doubtful and 
difficult. in the other. 

Mr. Bennett. Now, just one or two other questions on renewals. 
Will you tell me in what respect this McFarland bill changes the pres- 
ent procedure as far as granting renewals is concerned / 

Mr. Roserson. I am reading from section 307 (d) of the act, and a 
part of the last sentence which is not under discussion : 

But action of the Commission with reference to the granting of such applica- 
tion for the renewal of a license shall be limited and governed by the same 
considerations and practices which affect the granting of original applications. 

The language that I have just read is stricken out so that the Com- 
mission will not have to consider some factors which it had to con- 
sider under the statute in an original application in passing on a re- 
newal, and then it ties on to the proposed amendment to the Me- 
Farland bill. Even though they eliminate the mandatory statutory 
requirements that they shall take into consideration all of these 
things, the Commission still has the power to grant or deny a renewal 
in the interest of public convenience and necessity, but in that event it 
can list any one of these original factors as an issue that it thinks is 
warranted in a particular case. 

Mr. Bennett. It always comes back to the same thing, whether it 
is a license, or whether it is a renewal, the basic question is public 
interest, convenience, and necessity. 

Mr. Roperson. Except the statute requires the Commission to thresh 
over the same straw again. 

Mr. Bennett. But there are not substantive changes. 

Mr. Rozerson. Which is what I have told you. Tomy way of think- 
ing if this statute is amended as suggested the power of the Commis- 
sion to act in the public interest would not be disturbed or curtailed 
one iota, but it would be saved from doing a lot of unnecessary things 
and even repetition. 

Mr. Bennetr. Is not this true, that actually, for all practical pur- 
poses, the power to renew a license, or the right to refuse to renew a 
license is exactly the same as the power to revoke a license ? 
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Mr. Roperson. Yes, sir; he is off the air, whether he does not get 
a renewal, or whether it is revoked, it is the same result. It may be 
done in a different way, but the station is through. ‘ 

Mr. Bennerr. In a revocation matter the burden of proof is on 
the Commission ? 

Mr. Roserson. That is right. 

Mr. Bennerr. But in a renewal matter the burden of proof is on 
the applicant ? 

Mr. Roperson. Yes. Personally, I think it ought to be the same, 
because you get the same result in either event. 

Mr. Bennerr. But it is not the same. 

Mr. Rozerson. I do not believe it is on the applicant. Is it on the 
Commission in a renewal? 

Mr. Coy. It would be under section 13 of this bill, Judge, if you 
refer to that. : 

Mr. Roserson. Then that proves what I said that I thought it 
ought to be, because you reach exactly the same result because when 
you have an application for a renewal—— 

Mr. Coy (interposing). I do not believe I should be advising him, 

I guess. 
_ Mr. Roserson. If you have an application for renewal in and you 
begin to get letters from the Commission asking for this, that, and 
the other, and they set the application down for hearing, you are just 
as uneasy as if they set the thing down for revocation. They have 
the facts; they have had an investigation, and they have had com- 
plaints, and you do not know just what they are except in very broad 
language. 

Mr. Bennetr. But you come out with the same result whether it 
is an application for renewal or whether it is a proceeding for revo- 
cation. 

Mr. Roserson. That is right. 

Mr. Bennerr. Now, do you think Congress should consider the 
man who has a license, and who has had it renewed several times, and 
has a large investment in his property, do you think he should be 
given preferred consideration? Is there any way in which you feel 
he should be given some preferred consideration as against a new 
applicant in an application for renewal ? 

Mr. Roserson. My own observation about it would be you are deal- 
ing with human nature, and people who want to be fair. If the fel 
low has run the station all right I think he has the best chance over 
the newcomer, whether you have it spelled out in a statute or not. 
I tried once or twice, unsuccessfully I might add, to take a station away 
from the present occupant of the channel and to give it to my client 
that I thought would do a much better job of it, but I could not con 
vince anybody except myself that the change should be made. I 
instinctively recognize that in taking a station away from the present 
occupant, he has got to be pretty bad in order for you to be able to 
take it. 

Mr. Bennerr. As a practical matter / 

Mr. Ropnerson. Yes, as a practical matter. 

Mr. Bennerr. Do you think it would improve that situation at all 
when an application for renewal came up to require the Commission 
to hear that as a separate individual case ? 
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In other words, suppose you had a license and you are up for re- 
newal and several other people file for that same license, as I under- 
stand it, under the present procedure that comes up at one hearing ¢ 

Mr. Roserson. That has to be under the statute. 

Mr. Bennerr. Would it not be better, in such a case, to give the 
fellow who has the license, and who is applying for the renewal a 
separate hearing? I do not mean to change the statutory basis upon 
which he would be granted or refused a renewal, but would it not be 
better to give him, since he has the license, the opportunity for a 
separate individual hearing as to whether he is operating in the public 
interest, convenience and necessity, aside from the issue as to whether 
several others, or somebody else would do a better job ? 

Mr. Roserson. I do not believe there would be much to your sec- 
ond hearing. 

I can recall one time several years ago when the Commission had a 
procedure which they dropped, where there would be two or three ap- 
plicants for a station at the same time and the same place. They had 
a procedure some years ago, and I think this probably antedates any 
of the present members ‘of the Commission, where they would go 
uhead and grant it to the first applicant, say, applicant A, and specifi- 

cally say to the others, “We do not mean by this that B or C cannot 

go ahead with their applic ations.” If they convince us that either 
B or C will handle it better we will take A off the air, and he takes 
the grant under those conditions. Well, everybody was practical 
enough to realize if they once granted it to A that the others would 
not be justified in the time : and money to be spent to try to convince 
them that they should give it to B or C after A had built his station. 
So, there would not be much to the second hearing, and the Commis- 
sion finally dropped that. 

Mr. Bennerr. That is all. 

The CuatrmMan. Mr. Wolverton. 

Mr. Worverron. I have just one or two questions, or observations. 

In the first place, has the appropriate committee of the American 
Bar Association ever made any statement or report of their views 
with respect to this type of legislation ? 

Mr. Ronerson. As to the American Bar Association it is my under- 
standing that their interest largely arises if they think there is some- 
thing in one of these bills that impinges on the Administrative Pro- 
cedures Act. 

I believe the American Bar Association does have some committee 
maybe on communications, but I think the impression is that this 
would be a duplicate of ours. There is a communications committee 
of our association which is a member of the bar association, which is 
much more familiar with it. 

Mr. Wotverton. I think probably they would be justified in taking 
that viewpoint, but the fact remains that the American Bar Associa- 
tion has so many committees of one kind or another dealing with eco- 
nomic questions, or at least the legal phase of them, that it seems to 
me inconceivable that they do not have a committee with reference 
to communications that might have included some report at some 
time or other with respect tothis report in question. 

Mr. Roperson. I think I have given it to you about as it is. I can 
remember last year when the reorganization plans were up that there 





298 AMENDING COMMUNICATIONS ACT, 1934 


was one Reorganization Plan No. 11 which involved the reorganiza- 
tion of the Federal Communications Commission, and in connection 
with that particular plan the American Bar Association did take a 
stand in opposition to the reorganization plan on the ground that it 
was impinging on the Administrative Procedures Act. They have a 
special committee in the American Bar Association on the Adminis- 
trative Procedures Act 

Mr. Woxverton. It may be as you say that they devote their atten 
tion to the Administrative Procedures Act. Mr. Vanderbilt who was 
at one time president of the American Bar Association took a very 
great interest in the Administrative Procedures Act, and he is now 
chief justice of the State of New Jersey, and he has carried many 
of its provisions into the new procedure in the State of New Jersey, 
so it may be that that committee is the one that would have dealt with 
this question. 

Now, yesterday I was not privileged to be here. I was out of the 
city, but I understand that Commissioner Hyde testified and submitted 
an amendment which, I take it, was somewhat at variance from the 
Jones amendment, although I have not seen it. I am depending upon 
some conversation that I had with one of my colleagues. 

Mr. Roserson. I was here, but I do not remember that. 

Mr. Woxverton. Very well; maybe he did not submit such an 
amendment. 

Mr. Rosertrson. Mr. Coy says there was not any. I have no recol- 
lection of it. 

Mr. Worverron. I was merely going to ask your opinion of it in 
the event that he had. I had been informed that he had submitted 
one. 

In giving attention to these two sections which you speak of as the 
heart of the bill, could those changes be put into effect by the Com 
mission without a statutory requirement if desired / 

Mr. Roserson. Yes, I suppose they could, but it could be changed 
the next week or the next month, and there would be no stability to it. 

Mr. Wotverron. I presume they could do so because they have evi- 
dently, by their rules, put the same thing into effect with respect to 
their examiners. 

That brings up a question mentioned by Mr. Beamer as to the re- 
sponsibility of Congress in these matters, and raising the point as to 
whether Congress might not be remiss. 

I have in mind that under the Reorganization Act it is the distinct 
duty and obligation, and within the jurisdiction of the respective 
committees that have legislative jurisdiction over regulatory bodies 
to examine into the operation of the boards and commissions. 

I have always felt that there is a great field of activity that could 
properly be pursued by the committees of C ongress, not merely in lis- 
tening to arguments for and against proposed legislation, but on their 
own initiative to make inquiry into the subject of whether the boards 
and commissions are carrying out the intent of Congress. 

Mr. Roserson. That would be a fine thing to do if you could find the 
time to do it. 

Mr. Wotvertron. The only other thought I have, Mr. Chairman, 
besides emphasizing what I consider to be our important duty in that 
respect, is to make some mention of what Mr. Hale said in his ques- 
tions in respect to filing fees and application fees, or whatever they 
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may be termed. That may be just a habit of mine, but I have often 
thought of the great source of revenue that would come into our Gov- 
ernment at this particular time when they are seeking new revenues 
if the several agencies of Government that deal with applications, such 
as the Federal Communications Commission, the CAB, and the Fed- 
eral Power Commission and all of these other agencies to which ap- 
plications are made for specific rights and privileges if fees were 
charged when those applications are filed. As soon as those applica- 
tions are filed there comes immediately a great expense in following 
through on those applications. As I have observed as to the Com- 
missions that come under the jurisdiction of this committee, with may- 
be a slight exception, there is no charge made whatsoever. 

Mr. Roperson. That is right. 

Mr. Worverton. I am familiar with the practice in the courts where 
if you file an action in court there are filing fees and taxes and costs 
and that sort of thing that go toward meeting the cost of the adminis- 
tration of justice, and I have often felt that we are a bit lax in not 
requiring filing fees or application fees that would be in accordance 
with the application made, having in mind its importance and that 
sort of thing. I am not referring to fees put on broadcasting stations 
for operating. I am merely referring to the administrative features 
in the decision as to whether an application should or should not be 
granted, or this, that, or the other. I think that some such system 
should be inaugurated because it would be a source of revenue to the 
Government. 

Mr. Rozerson. If I may make a suggestion, why would it not be a 
fine thing to have your Joint Committee on Revenue and Taxation 
make such a study for the Congress ¢ 

Mr. Worverton. I think it would be a very proper thing. 

The Cuarrman. The committee will recess until 2: 30. 

(Thereupon, at 12:30 p. m., the committee took a recess until 2: 30 
p.m. of the same day.) 

AFTERNOON SESSION 


The committee reconvened at 2:30 p. m., Hon. Robert Crosser 
(chairman) presiding. 

The Cruarroman. The committee will be in order. Our first witness 
will be Mr. Ream. 


STATEMENT OF JOSEPH H. REAM, EXECUTIVE VICE PRESIDENT, 
COLUMBIA BROADCASTING SYSTEM, INC., NEW YORK CITY 


Mr. Ream, for the purpose of the record, please state your name and 
address and the official capacity in which you appear. 

Mr. Ream. My name is Joseph H. Ream. I am the executive vice 
president of the Columbia Broadcasting System. My office is at 485 
Madison Avenue, New York. 

For many years—in fact since 1941—representatives of the broad- 
casting industry have been recommending to the committees of the 
House and Senate that the Communications Act should be amended. 
This law has been on the books without any substantial change since 
1934. Its predecessor act—the Radio Act—was passed in 1927, and 
insofar as broadcasting is concerned the Communications Act of 1934 
made very little change in the preexisting Radio Act of 1927. Thus, 
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for 24 years the broadcasting industry has been operating under legis 
lation which for too long a time has failed to take account of the rapid 
and far-reaching changes in the industry and in the art. 

We have recommended, among other things, that the statute should 
specifically provide that the Commission should not concern itself 
with the program policies of broadcasters. ‘This issue, however, 
proved to be most controversial, and the sincere differences of opinion 
as to the limitation which should be placed on the Commission in this 
respect largely accounted, in my belief, for the failure to secure legisla- 
tion in prior years. 

In the Eighty-first Congress, therefore, Senator McFarland, as 
chairman of the Senate Subcommittee on Communications, presented 
a bill which left out this controversial issue of program review, and 
confined the proposed legislation to measures which I am convinced 
he believed would be substantially noncontroversial. The result was 
S. 1973 which was passed by the Senate on August 9, 1949, but which 
died with the expiration of the Eighty-first Congress. 

In testifying Sodies the Senate subcommittee in June 1949, I stated 
that while the bill did not deal with matters which we had urged in 
previous hearings, it did incorporate desirable amendments in many 
areas and that generally we favored the passage of the bill. S. 658 
which is before you today is substantially the same as 8. 1973. Accord 
ingly, our position is the same with respect to S. 658—that is, we 
generally favor the passage of the bill, with exceptions which I will 
point out to you. 

We take this position because we firmly believe it is high time to 
incorporate amendments in the Communications Act, and we will 
favor desirable amendments, even though they do not go as far as 
we would like or deal with subjects which we consider of importance. 

Leaving aside the question of program control which is not before 
your committee at this time, we believe it is most desirable to work 
toward the accomplishment of two results: 

First, to make more certain the rights and duties of broadcasters, 
vis-a-vis, the Commission. 

Second, to encourage the expeditious handling of cases and other 
matters pending before the Commission, 


ANALYSIS OF THE BILL 


In the analysis which follows, reference is made to the views of 
the Commission in regard to the various sections of the bill. These 
views have been taken from the testimony of the Chairman of the 
Federal Communications Commission before a subcommittee of this 
committee on S. 1973 last year and from the committee print of March 
21, 1951, showing the differences between S. 658 and the substitute 
proposal of the Commission. 

I should like to interject here that while I am a lawyer and a mem- 
ber of the bar, I have not practiced law, but have been engaged in 
general executive duties for a good many years. Accordingly, my own 
view of the bill will place more emphasis on the so-called substantive 
parts of the bill rather than the procedural parts and in that respect, 
perhaps, differ from some of the witnesses who have immediately 


preceded me. 
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AMENDING COMMUNICATIONS ACT, 1934 
SECTION 1 
This states the title of the bill, and requires no comment. 
SECTION 2 


This defines broadcasting as radio communications intended to be 
received directly by the general public. The definition presently con- 
tained in the act includes communications intended to be received by 
the public directly or by the intermediary of relay stations. At one 
time we had some concern that this revision of the definition would 
place relay stations into the common carrier portion of the act, but 
the report of the Senate committee states that it “does not intend that 
such relay stations, when used in broadcasting, shall be classified as 
common carriers under the law.” This evidence of legislative history, 
particularly if coupled by a similar expression in the report of your 
own committee, would appear to remove any fears that we had on 
this subject. 

SECTION 3 


This is also a section devoted to definitions including “license,” 
“broadcast station,” and “construction permit.” The provisions of 
S. 658 in this respect are apparently satisfactory to the Commission, 
and we also endorse the definitions. 


SECTION 4 


Section 4 (a) of the bill contains two provisions. It would spec if- 


ically provide that despite the prohibition against the Commissioners 
engaging in any other business, they may prepare technical or pro- 
fessional publications for which reasonable compensation may be 
paid. This seems a desirable provision. 

The other provision in section 4 (a) of the bill would prohibit any 
Commissioner for a period of 1 year following his term of services on 
the Commission—if he does not serve out his full term—from repre- 
senting any person "before the Commission if such person is subject 
to the provisions of the act. This prohibition has been opposed by 
the Commission. 

When I appeared before the Senate subcommittee in 1949, I did 
not testify specifically concerning a somewhat similar provision con- 
tained in 8. 1973. However, I recall that I was generally in favor of 
the prohibition at that time, because I was chiefly concerned then 
with the rapid turn-over among members of the Commission. I felt 
that some such prohibition might tend to discourage members of the 
Commission from leaving the ‘Commission after only a short period 
of service. The many tec chnical problems with which the Commission 
deals are so specialized and complicated, that substantial experience 
in the field is most important for prompt and proper disposition. 

An analysis made at that time disclosed that, with the exception of 
Commissioner Walker, the average tenure of the Commissioners was 
less than 22 months. I was in favor of anything which would tend 
to increase this average tenure—including a substantial increase in 
salaries of the Commissioners which has since been accomplished— 
and I felt that some such limitation on their subsequent activities 
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might help in that direction. However, since that time—22 months 
ago—there have been no changes in the Commission membership. 
This means that the average tenure of the six Commissioners—other 
than Commissioner Walker—has exactly doubled. 

As the prohibition against subsequent activity has not been in effect 
during this period, we cannot attribute this greater stability of 
membership to the proposed prohibition. While [ question the Com- 
mission’s contention that such a prohibition would discourage men 
of ability from accepting appointment on the Commission, I do not 
think that there now exists sufficient reason to set the Federal Com- 
munications Commission apart from other Government agencies in 
this respect, and I do not urge the adoption of this particular portion 
of section 4 (a) of the bill. 

Section 4 (b) of the bill provides for the employment of certain 
top staff personnel. The Commission’s proposal differs from that 
of S. 658 principally in providing that salaries shall be subject to 
the Classification Act rather than being limited to specified amounts. 
I should think that the Commission proposal is the more realistic, 
as it would make compensation for these positions comparable to 
similar positions in other agencies. 

This section also contains a prohibition against these staff members 
representing persons before the Commission within 1 year after 
termination of their employment with the Commission, and my com- 
ments on that are substantially the same as on the suggested pro- 
hibition against Commissioners’ activity contained in section 4 (a) 
of the bill. 

Section 4 (c) of the bill provides specific authorization for the 
acquisition of land and equipment for monitoring stations to be op 
erated by the Commission. There is no difference between the pro 
posal contained in S. 658 and that of the Commission, and it appears 
to be a desirable provision. The substance of this section has already 
passed the House in H. R. 1730. 

Section 4 (d) of the bill provides for material to be included in the 
Commission’s annual report to Congress. This is a matter on which 
I do not believe I can make helpful comment. further, there does 
not appear to be substantial difference of opinion between the Senate 
and the Commission on this point. 


SECTION 5 


This section has to do with the functional organization of the Com- 
mission staff. In respect of the organization of the divisions or 
bureaus and the allocation of the workload among them, there is no 
substantial difference between the provisions of S. 658 and the recom 
mendations of the Commission. 

We have always felt, as a general matter, that the personnel of 
the Commission should be assigned to particular areas, with respon 
sibility in those areas, to the end that they may more readily become 
expert in their respective fields so that their knowledge and familiarity) 
with the problems encountered will contribute to an expedition of the 
work to be done by the Commission as a whole. 

Section 5 of the bill eliminates the provision in the present law 
which authorizes the Commission to divide itself into not more than 
three divisions and to assign portions of its work to those divisions. 
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The Commission is in favor of retaining this provision, designating 
the divisions as panels. Although the Commission has had this au- 
thoritiy since 1934, it has not exercised it for more than 10 years. 
It is our belief that unless the setting up of these panels in certain 
categories of cases is made mandatory on the Commission, the Com- 
mission is not likely to avail itself of this privilege. 

This section also would require regular meetings of the Commission 
with the objective of effecting final decisions within 3 months in appli- 
cation, renewal, and transfer cases where no hearing is held and within 
6 months from the final date of hearing in all hearing cases. The 
Commission would be required to report to Congress any case which 
runs beyond this period of limitation. The Commission objects to 
this statutory timetable for reasons which have already been indicated 
to you. In our view this amendment is salutary and has our support. 
The concern of the Commission that applicants would be misled by 
the proposed timetable is not very convincing, and neither is its con- 
tention that the required reports to Congress will delay its other work. 

We have endorsed the concept that there should be a clear-cut dis- 
tinction between those persons who engage in investigation or the 
trying of adjudicated cases, and those who have decision-making 
functions. In other words, no one person should perform the duties 
of prosecutor, judge, and jury. This concept is spelled out in S. 658, 
and is accepted by the Commission. 

The only substantial difference between the provisions of S. 658 
and the recommendations of the Commission in this respect are the 
designations of the persons whom the Commissioners may consult 
in their decision-making functions in adjudicatory cases. In Chair- 
man Coy’s statement before this committee last August he made a 
very strong and persuasive argument that the Commission should not 
be precluded from consulting with its general counsel, chief engineer 
and chief accountant and their staffs for advice and information in 
making decisions in adjudicated cases, provided that these persons 
were completely divorced from prosecutory or investigatory functions 
The bill would limit this consultation by members of the Commission 
to their own legal assistants and to a special review staff, and the bill 
would obviously not allow the Commissioners to seek the advice of 
other members of the staff, even though they were not engaged in 
investigation or adjudicatory proceedings. 

In view of the fact that the Commission has so strongly embraced 
the principle of separation of prosecutor from judge, we know of no 
reason why this committee should not accept the recommendation 
of the Commission with respect to the need and desirability of the 
Commissioners to consult with appropriate members of the staff who 
are not engaged, directly or indirectly, in prosecution or investigation. 
We can see that such wider latitude in consultation would contribute 
to the efficient and expeditious handling of cases, and we believe that 
the essential purposes of section 5 would be accomplished without this 
more rigid limitation on the Commissioners. 

I should like to interject there, if I may, that I have sat in this 
hearing room for the past 2 days and have been somewhat amazed at 
the extent of the controversy that has arisen over this particular 
provision of the bill. I view this as essentially a procedural matter 
or more properly an organization matter of the Commission and from 
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where I sit, from my point of view, it is not nearly as important as 
certain other sections of the bill. 

Section 6—and this is one of those sections which I consider quite 
important. This section of the bill would amend section 307 (d) of 
the act which provides for the renewal of radio broadcast licenses. 

S. 658 provides that the renewal license shall be granted if the Con 
mission finds that “public interest, convenience, and necessity would he 
served thereby.” The present act provides that the renewal of a 
license shall be governed by the same considerations and practice 
which affect the granting of original applications. The Commission is 
opposed to the provisions of S. 658 in this respect. We disagree wit) 
the Commission’s position and endorse the provisions of S. 658. 

The issue, as we see it, is quite simple. Should a station licensee who 
has operated his station in accordance with the rules and regulations 
of the Commission, and has not violated any law, be subjected to the 
possible loss of his license if, at time for renewal, someone else comes 
in and promises a “better” programing job in the future than the 
licensee has done in the past? In other words, should an existing 
licensee on renewal be burdened with the expense and uncertainties 
of a competitive hearing because someone would like to take the station 
away from him? 

The possibility of this happening can no longer be dismissed as 
remote. For many years, broadcasters have assumed that licenses 
would be renewed if the licensee fulfilled the requirements laid down 
by the Commission. Only recently, however, a licensee has been put 
to the burden and expense of a competitive hearing on renewal, and 
the case is not yet finally decided. 

We believe that a licensee who builds and develops a station is en 
titled to an expectancy of renewal if he lives up to the rules and regu- 
lations of the Commission. The business of broadcasting—and this 
is even more true in television than in radio—requires the expenditure 
of large sums of money and large amounts of energy in the develop 
ment of astation. The initial period of operation is seldom profitable, 
and unless there is a strong expectation that licenses will be renewed, 
the long-term investments of money and energy which are now re 
quired cannot be justified. 

If the considerations on renewal are to be the same as those which 
govern the granting of an original application in a competitive heat 
ing, the Commission might be justified, in my opinion, in deciding 
in favor of the newcomer with his more grandiose promises as against 
the present licensee with a more modest record of performance. 

Of course, the Commission should, and I am sure would, give more 
weight to promises of an existing licensee which are backed by per 
formance than to those of a newcomer which might have to be taken 
entirely on faith. Nevertheless, under the Commission’s present inter 
pretation of the existing law, it is able on renewals to make compara- 
tive program evaluations in competitive hearings—and thus to take 
the license away from the existing licensee. 


SECTION 7 


Section 7 of the bill provides for the amendment of section 308 (a) 
of the act so as to limit the authority of the Commission to issue licenses 
without formal application to emergency cases involving danger to 
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life or property or in case of war. The Commission is in agreement 
with this provision but suggests that it also be given the power to 
issue licenses without formal application in nonbroade asting services 
in certan other emergency cases. 

There appear to be no substantial differences of opinion here, and 
we are in favor of granting this greater flexibility of action to the 
Commission’s proposal, 


SECTION 8 


This section of the bill would amend section 309 of the act which 
provides for the granting of licenses or renewals without a hearing if 
the Commission firds the public interest to be served, or for the setting 
of a hearing if such a finding cannot be made without a hearing. 

With one clarification, we think that the amendments proposed by 
the bill are desirable. Although the Commission appears to feel that 
delay would be caused by a reply to objections raised by the Commis- 
sion before a hearing is set, we are of the opinion that such a procedure 
would obviate the necessity for hearings in many cases and would con- 
tribute to the expedition of the work of the Commission. 

The clarification which we think desirable relates to what is meant 

“party in interest.” Clearly, a licensee whose station would suffer 


letksioal interference by the grant in question should be a party in 


interest entitled to protest and have a hearing. However, because of 
language in the report of the Senate committee accompanying S. 658, 
a question is raised as to whether or not the term, “party in interest,’ 
would include also those who might suffer economic injury as a result 
of the grant. We believe that the term “party in interest” should be 
limited to those whose license or application would be affected or who 
would suffer electrical interference by the grant. It should not include 
those who might have a real or fancied economic injury. To give con- 
sideration to alleged economic injury, it seems to us, is contrary to 
the free competition philosophy existing in our system of broadcast- 
ing, would obviously place an intolerable burden on the Commission, 
and would result in prolonged delays in expediting the business of the 
Commission. 
SECTION 9 


The present section 310 (b) of the act provides that a license may be 
transferred if the Commission finds that such transfer is in the public 
terest. Section 9 of the bill would require approval of a transfer if 
he Commission finds that the proposed transferee possesses the quali- 
ications required of an original licensee. And here again I think this 
section 9 is a very important provision of the bill. 

The Commission objects to this proposed change in the law, but the 
reasons for its objections are not clear to us. 

Some years ago, the Commission adopted what is known as the 
(VCO rule. This provided, in effect, that in transfer cases, after the 

censee had made an agreement for the sale of his station, public 
notice thereof had to be given, and anybody was free to come in and 
make a bid for the station. If the bid of the third party was not less 
than the price specified in the original agreement for the sale of the 
station, then the Commission was in a position to determine which of 
the prospective purchasers it would approve. The person who made 
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the original contract to purchase the station had, of course, no assur 
ance that he would be approved by the Federal Communications Con 
mission over those who came in later. 

This naturally had the effect of chilling negotiations for the sale of 
radio stations, because a purchaser is loath to bind himself for a con- 
siderable period to pay a stipulated price without any assurance that 
he would be allowed to acquire the station. In my opinion the rule 
proved thoroughly unworkable. The AVCO rule has since bee: 
rescinded by the Commission. 

Mr. Wotverron. Mr. Chairman, for purposes of clarification, | 
should like to ask Mr. Ream if he would indicate what those letters 
“A VCO” mean. 

Mr. Ream. AVCO is the name of a corporation. Originally it was 
the Aviation Corp. of America, I believe. It is now called the AVCO 
Co. It is the licensee of Station WLW in Cincinnati. The rule was 
promulgated after there was the transfer of that station to that par 
ticular licensee, the AVCO Co, and is known in the trade as the AVCO 
rule, because of the designation of the licensee involved. 

If the proposed amendment to the law is adopted, it would 1 
longer be possible for the Commission to issue a new AVCO rule o1 
any similar rule. In order for the Commission to refuse to approve 
a transfer, it would have to find, in the ordinary case, that the proposed 
transferee did not possess the qualifications of a licensee. 

The fear expressed by the Commission that this would permit 
licensees to violate the rules of the Commission without compunction, 
because they would be able to sell out if they got in trouble with the 
Commission, seems to me to be wholly unrealistic. It assumes that th 
present members of the Commission and their predecessors have bee 
so inept in determining the qualifications of licensees that there is 
a possibility that a significant number of licensees would wilfully vio 
late the act and the rules of the Commission. It ignores the probability 
that a force sale because of a cloud on the license in the hands of the 
then licensee would depreciate the value of the station. It also ignores 
the fact that most broadcasters wish to continue as broadcasters. 

As a matter of fact, it is a little difficult to see the basis on which the 
Commission now purports to hold up a transfer when the license i 
under a cloud. The present statutory test for a transfer is the publi 
interest, and so far as the public is concerned, its interest would lb 
best served if the license were transferred to a demonstrably com 
petent person instead of continuing in the hands of one whose fitness 
was in question. 


SECTION 10 


Section 10 of S. 658 goes part way to cure an evil in the Communica 
tions Act which it seems to me is not subject to serious question. It 
does not go as far as I think it should in justice and in logic, but 
does represent a substantial improvement and we are strongly i 
favor of its inclusion. 

Section 313 of the act provides that a court, in an antitrust case, 
may, in addition to all the other penalties provided in the antitrust 
laws, revoke the license of a person found guilty of violating those 
laws. Section 311 of the act provides that the Commission shall refuse 
a license to anyone whose license has been revoked by a court unde! 
section 313 of the act, and authorizes the Commission to refuse a 
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license to anyone who “has been finally adjudgec l guilty by a Federal 
court of unlaw fully monopolizing or attempting “unl: awfully to mo- 
nopolize, ‘adio communic ation * * * orto have been using unfair 
methods of competition.’ 

Now the effect of these two provisions which are presently in the 
law is to impose a new and special penalty in the antitrust field against 
radio licensees. This is a penalty which is not imposed against any 
other class of business, and is in addition to the usual penalties of fine, 
imprisonment, triple damages, dissolution and the like, which may be 
imposed against any violator of the antitrust laws. 

Broadeasters do not ask, of course, that they be relieved of any 
of the normal legal sanctions relating to the antitrust laws, but they 
do object to having this special, additional penalty of a death sentence 
for antitrust violation. As you all know, the field of antitrust law is 
extremely fluid, and it is almost impossible to say when a particular 
situation violates or does not violate what some court may construe 
as the applicable antitrust law in the case. This puts broadcasters at a 
decided business disadvantage in that they must be not 50 percent sure, 
or 90 percent sure, but 100 percent sure, because a mistake may com- 
pletely put them out of business. 

I have heretofore suggested that the power of the court in section 
113 to revoke a license be removed and the power of the Commission 
to refuse a license solely for antitrust violations also be removed. If 
this were done section 311 would continue to contain the provision 
that the granting of a license does not estop the United States or any 
other person from proceeding against a licensee for antitrust viola- 
tions, and section 313 would contain the statement that the antitrust 
laws are fully applicable to broadcasters. These sections would then 
read : 

Sec. 311. The granting of a license shall not estop the United States or any 
person aggrieved from proceeding against such person for violating the law 
against unfair methods of competition or for a violation of the law against un- 
lawful restraints and monopolies and/or combinations, contracts, or agreements 
in restraint of trade, or from instituting proceedings for the dissolution of such 
corporation. 

Sec. 313. All laws of the United States relating to unlawful restraints and 
monopolies and to combinations, contracts, or agreements in restraint of trade 
are hereby declared to be applicable to the manufacture and sale of and to trade 
in radio apparatus and devices entering into or affecting interstate or fore’gn 
commerce and to interstate or foreign radio communications. 

S. 658 does not disturb the present language of section 313 and in 
this respect, in my opinion, it 1s deficient. On the other hand, it con- 
tinues the provision that the Commission shall refuse to grant a li- 
cense to a person whose license has been revoked by the court, but takes 
away the discretionary authority of the Commission to refuse a license 
solely on the ground of antitrust violation if the court itself has not 
revoked the license. 5S. 658 also does not include the negation of estop- 
pel quoted above. I think this provision should be ret: ained in section 
311, as we do not contend that any argument should be made that the 
granting of a license estops anyone from suing broadcasters who violate 
the antitrust laws. 

The objection of the Commission that this provision of the bill 
somehow weakens the antitrust laws seems to me wholly unfounded. 
Also, there can be no question in my mind that violation of the anti- 
trust laws can be taken into account in passing upon the fitness of an 
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applicant just as the violation of any other law or other misconduct 
may be taken into account by the Commission—provided the violation 
bears a relationship to fitness to operate a station. The only thing we 
object to is the absolute power to invoke the drastic remedy of a deat}, 
sentence, through loss of license, even though the antitrust violation 
is the only black mark against the licensee, and even though his sta 
tion operation is clearly in the public interest. 


SECTION 11 


Section 11 of S. 658 would amend section 312 (a) of the act relating 
to revocations. The principal change is the incorporation of a pro- 
cedure for cease and desist orders, as an alternative for the drasti 
penalty of revocation, and with this suggestion the Commission ap 
pears to be in agreement. 

We are in favor of the language in section 11 of the bill, and are 
opposed to the changes suggested in this section by the Commission. 
Specifically we do not believe that it is appropriate to employ the re\ 
ocation sanction in the first instance, rather than the cease and desist 
sanction, in any cases other than those involving the existence of con- 
ditions which would have warranted the Commission in refusing to 
grant the license on original application, or the failure to observe the 
provisions of a treaty. Failure to operate substantially as set forth 
in the license or to observe a provision of the Act or rule of the Com- 
mission or inducing others to fail to observe the rules of the Com- 
mission—all seem to us to be properly within the type of conduct which 
can be dealt with most fairly by the cease and desist procedure. 

The whole purpose of the penalty, as it is in the case of almost any 
penalty in our legal system, is to deter violations of proscribed courses 
of conduct. We do not think that this committee will indulge the 
assumption that broadcasters are of such questionable character that 
they will not observe rules which are brought to their attention, and 
accordingly we do not think that the threat of drastic punishment 
is necessary in order to assure compliance with the terms of the act 
and the regulations of the Commission. In those rare instances whe 
cease and desist orders may be defied, of course, revocation is the 
proper procedure. 

[ have an additional comment respecting the suggestion by the 
Commission that a licensee who persuades or induces another license: 
to violate the rules should be subject to the immediate penalty of revo 
cation. This it seems to me is undesirable—not only because such ac- 
tion can be handled more fairly through the cease and desist procedure 
but because the question of persuasion or inducement to violation ji 
at best a serious question of fact finding as to which the testimony of 
the two parties involved—the alleged inducer and the alleged in 
ducee—would most likely be at variance. We are also particularly 
concerned, as a network, in view of the apparent assumption by the 
Commission that a network will probably be more responsible for 
the arrangements in question than the station with which it deals. 
This may have been the case in the early days of broadeasting, but 
I am convinced that the bargaining position of stations has long since 
ceased to be an inferior one. 

With respect to the Commission’s suggestion for additional penalties 
of fines and suspensions, I think that these are neither necessary no! 
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desirable, Frankly, I believe that a 90-day suspension of broadcasting 
by a station can be almost as disastrous to its business as a complete 
revocation, and a fine which can go as high as $500 per day would 
also be extremely disastrous. If the Commission feels—as apparently 
it does—that these intermediate remedies would not be too harmful 
to the licensee, then I strongly fear that they will be invoked with 
relative frequency to the very considerable damage of the stations 
who may be innocently involved. Certainly, if the matter can be 
handled by a cease and desist order, fines and suspensions are not 
necessary, because if the station willfully violates the cease and desist 
order, I can see no argument against the sanction of revocation itself. 


SECTION 12 


This section of the bill provides for modification of licenses sub- 
stantially in accordance with the present act, except that a licensee 
is given not less than 30 days to show cause why the modification 
should not be made. This actually conforms with present Commis- 
sion practice, and the proposed changes are endorsed by the Com- 
mission. We agree that this section of the bill is noncontroversial 
and desirable. 

SECTION 13 


This section would add a new section 351 to the act which would 
provide that modification and revocation of licenses may be effected 
only as prescribed in other sections of the act, and that in ‘renewal and 
modification cases the burden of proof is on the Commission. 

The Commission has objected to the first change as unnecessary or 
redundant, and because it may circumscribe existing powers of the 
Commission. The objections of the Commission do not appear per- 
suasive, and it would seem wholly appropriate to include these provi- 
sions so that the basis for modification or revocation of licenses 
would be strictly confined to those specified in the act. 

The Commission also objects to the shifting to it of the burden of 
going forward with the evidence and of proof. We believe its ob- 
jections are tenuous since hearings in these cases are generally only 
held when the Commission has determined on the basis of evidence 
which it has in its files that a modification may be in order or a re- 
newal may not be appropriate. 


SECTION 14 


This section of the bill would add provisions for declaratory orders. 
It is frankly a limitation upon the power of the Commission pursuant 
to the Administrative Procedure Act, as under the proposed legis- 
lation the Commission would not have the power to issue declaratory 
orders unless pursuant to a petition of a party in interest and notice 
to other parties in interest. 

The comments of the Senate committee accompanying S. 658 ap- 
pear to us to be more persuasive than the objections of the Commis- 
sion to this limitation on its power, and accordingly we endorse this 
provision of the bill. Up to the present time the Commission has not 
availed itself of the right to issue declaratory orders on its own motion 
or otherwise. We doubt that it will do so to any extent in the future, 
in view of the fact that it has other ways—through opinions in de- 
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cided cases, statements of policy, press releases, and the like—of in 
forming the industry concerning positions which the Commission has 
taken and will take in particular situations, 


SECTION 15 


This section, which substantially revises the appeal provisions of 
the act, is intended to define more precisely the rights of parties o 
appeal and to clarify existing ambiguities. It is extremely technical 
in nature and I do not feel that my testimony would be helpful to 
this committee. I note that both the Senate committee and the Com 
mission are in substantial agreement that the amendment achieves a 
desirable result and it has our approval. 


SECTION 16 


This section of the bill, which amends the rehearing provisions of 
the act, has the same general purpose as section 15. The Commis 
sion is supporting this amendment except that it would not include 
the provision that the filing of a petition for rehearing shall have the 
effect of staying the effective date of the Commission action except 
where necessary for the maintenance of an existing service. For the 
reasons which I outlined in my comments on section 8 on the ques- 
tion of “party in interest,” I agree with the Commission’s position, 
especially since in general inte rested parties have an adequate oppor- 
tunity to appear in the original hearing. The Commission would also 
eliminate the provision which permits it, in a rehearing, to reopen 
the record only to hear newly discovered evidence. In the interests 
of administrative finality and the expeditious completion of cases, I 
believe this provision is salutary and should be enacted into the law. 


SECTION 17 


This section deals with hearings before the Commission and comple- 
ments the provisions of section 5 of the bill. We heard the discussion 
this morning as to how section 17 ties in with section 5. In commenting 
on that section, I stated my views as to the desirability of the com- 
plete separation of functions in adjudications and that if this separa- 
tion were maintained, I saw no objection to the Commission’s consult 
ing with any member of its staff who did not participate in any wa) 
in any phase of the hearing. 


SECTION 15 


This section makes the Administrative Procedure Act applicable to 
Commission proceedings except as specifically provided otherwise in 
the act. It has the approval of all parties. 


SECTION 19 


This section of the bill would insert a new section in the Criminal 
Code making it a crime to utilize broadcasting in any scheme to ob 
tain money or property by false pretenses. 

There is some question In my thd as to whether this is properly to 


be included in a hearing before this committee, rather than the Judi- 
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ciary Committee. In any event it should be made clear that the 
broade aster should have knowledge that the material to be broad- 
cast is pursuant to a fraudulent scheme before the broadcaster himself 
should be adjudged guilty of the crime. The present language is 
someWhat ambiguous in this respect and could be cured if the last five 
lines could be made to read (the italicized portion being added) : 


whoever operating any radio station for which a license is required by any law 
of the United States, knowingly and with intent to further the execution of such 
scheme permits the transmission of any such communication, shall be fined not 
more than $10,000 or imprisoned not more than five years, or both. 


SECTION 20 


Section 20 contains the usual separability provision, and requires 
no comment, 

Mr. Harris. Mr. Ream, my attention was called to some objections 
of the Judicial Council of United Statse Judges to some provisions in 
this bill a few days ago, and I cannot locate just where it is. Are 
you familiar with that ¢ 
’ Mr. Ream. I cannot help you on that, Mr. Harris. I do not know 
about the Judicial Council. 

Mr. Harris. They are going to testify, as I understand, but I 
thought if I could locate those ‘objections, I might ask you, since you 
are a good lawyer and have had experience in the legal phase of the 
problems involved, what your opinion was. 

I should like, since Mr. Borchardt is familiar with the two objec- 
tions, Mr. Chairman, to ask if he may state what those two objections 
are so I might ask this witness his opinion. 

Mr. Borcnarvr. The first objection related to the partial repeal of 
a recent law which was passed by the Eighty-first Congress, Publie 
Law No. 901, the so-called Hobbs bill, which eliminated the present 
provision of the act permitting an appeal to a three-judge court zon: an 
appeal as a matter of right to the Supreme Court. The Judicial Con- 
ference feels that the Hobbs bill, which became law in the last ses- 
sion, is sound legislation and that the provision in the MeFarland bill 


| for a three-judge court results in a delay of the business of the courts. 


Mr. Harris. I would like to have your comment on that objection, 
if vou have any. If you do not care to make any, I appreciate your 
position. 

Mr. Ream. I wish to thank you for what you said about me as 
a lawyer, but it is really not true. I am terribly rusty on this, par- 
ticularly on the procedure, as 1 have not practiced for about 10 years, 
and I really do not think I could be of any help to you. 

Mr. Harris. I thought since the Judicial Conference of the United 
States had taken an interest in this matter, it must be of importance. 

The Cuarrman. Would it not be better to let them state their posi- 
tion and answer that ¢ 

Mr. Harris. I thought I might not have an opportunity to ask 
them: so if there is anything I can obtain from the witness on the 
matter, I would like to do it. 

Mr. Ream. I am not familiar with the position of the judicial 
conference, and I just do not know what my comment should be on 
that. 

Mr. Harris. I appreciate that, and I certainly understand your 


: position. 
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Mr. Borcuarpr. The second objection has reference to the provisio 
contained in subsection (j) of section 15 of the McFarland bill, whic) 
in certain instances permits parties—and I read from the provisio: 
of the bill— 

Parties in any proceedings instituted by the Commission which have as the 
object and purpose the revocation of an existing license or any decision o; 
order entered by the Commission in proceedings which involve a failure © 
refusal of the Commission to renew an existing license— 
to appeal to the Supreme Court from a decision of the Circuit Cour 
of Appeals, as a matter of right rather than under a writ of certiorari, 
as is now the rule with respect to almost all decisions of the Circuit 
Court of Appeals that are appealable to the Supreme Court. 

Mr. Harris. Of course, I recall in your testimony you said y 
did not believe you could be very helpful to the committee on thos 
points, 

Mr. Ream. I said that in respect to section 15. 

Mr. Harris. I should like to ask, with reference to licenses, net 
works are not licensed ; is that correct 

Mr. Ream. That is correct. 

Mr. Harris. Is there any reason why they should not be? 

Mr. Ream. I think there are some reasons why they should not b 

Mr. Harris. Why. 

Mr. Ream. They are program service organizations primarily and 
also have business dealings with affiliated stations which are licensees 
A network is not the only type of organization that provides servic: 
or programs and has business dealings with licensees. Networks as 
such are sometimes difficult of definition. The basis for it, I take it, 
would primarily be that anyone who supplies any program service 
to a station should be subject to the act. If you are going that far, 
you would take in a field which is extremely wide. 

Mr. Harris. I appreciate that. 

Mr. Ream. There are four national networks in radio. Let us 
confine it to radio for the moment as distinct from television. Ther 
are four national networks in radio, There are a great number thiat 
are called regional networks. There are networks set up for a speci! 
and temporary purpose which may include only two or three stations 
There are advertising agencies which build programs. There ar 
special independent agencies which build programs and individuals 
who build programs. All of those have something to do with pro- 
grams which the radio stations broadcast. They all have business 
dealings with the stations. That would be quite a field to take in. 

Mr. Harris. My knowledge of the relationship is so limited that 
am not in a position to indicate my views one way or the other, and 
I am just asking for information. It occurred to me from the observa- 
tions I had that the network controls the stations with reference to 
the programs. Am I wrong about that or not? 

Mr. Ream. In my view, you are wrong about that, sir. 

Mr. Harris. In other words, I am wrong in the idea I had that if 
a station had a contract with a network, the station itself might have 
something to do with the type of program that comes over it ? 

Mr. Ream. I do not quite follow that last comment. Maybe I d 
not understand you. 

Mr. Harris. I will put it another way. You said the network was 
a programing organization, I believe. 
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Mr. Ream. That is correct. 

Mr. Harris. And if a station has a contract with a network, what- 
ever program they send out over the network that station must take; 
is that right? 

Mr. Ream. That is not correct. 

Mr. Harris. How long would the contract last, do you suppose, if 
they did not ¢ 

Mr. Ream. Well, there have been many stations on our network 
that have refused a great many programs, and they have lasted, to my 
knowledge, now for 15 years. 

Mr. Harris. That is information, and that is what I am after, be- 
cause I was under the impression it was a firm contract between the 
network and the stations and the station had to carry out its part of 
the contract just as much as the network has to carry out its part of 
the contract. It occurs to me if the Commission had jurisdiction over 
the station itself but no jurisdiction over the network, it was sort of 
like the tail wagging the dog. If I am wrong about that, I want to 
be corrected. 

Mr. Ream. I think you are wrong about it. I will try to explain 
what I think the situation is. The contracts between the stations and 
networks—I am speaking now for the CBS provisions in contracts, 
but I am almost positive similar provisions are contained in contracts 


ibetween stations and the three other national networks—the contracts 


between the stations and the CBS network contain a provision that 
the station may refuse to carry any program which the station feels 
is not in the public interest. There is another provision to the effect 
that they may substitute programs of local importance for the net- 
work program of any particular time period. 

But let us look at the first provision. What is of public interest in 


->New York City may not be of public interest in Arkansas. 


Mr. Harris. That is obvious in many instances. 

Mr. Ream. That is true. And many programs which we originate 
in New York are not carried by the station here or the station there 
or the station some place else. Even though they are commercial 
programs, the station just decides it does not want to carry that par- 
ticular program for a variety of reasons. 

On sustaining programs, of course, for which no compensation is 
paid the station, they have complete freedom to carry or not as they 
see fit. On the other hand, if we had a commercial program which 
we could not induce the stations to carry in substantial numbers so 
that the advertiser who hoped to get Nation-wide coverage got only 
a third of Nation-wide coverage or something, we probably could not 
keep that advertiser. And we have had many cases where we were 
not able to clear a sufficient number of stations to make the sale stick. 

The stations are the boss. They are the boss under the theory of 
the Communications Act, because the responsibility is on them, the 
public interest responsibility, and obviously we try to comport our- 
selves, as networks, with due regard to the general concept of what 
is the public interest, so that our programs will not be refused to any 
great substantial extent. 

Mr. Do.utver. I would like to clarify this point in connection with 
your testimony. Actually the thing that is licensed by the Federal 
Communications Commission is the right to use the wavelength. 





314 AMENDING COMMUNICATIONS ACT, 1934 


Mr. Ream. That is correct. 

Mr. Dottiver. That is the only thing they have the authority t 

‘ense, because that is part of the public domain. Is that not correct ‘ 

Mr. Ream. That is correct. 

Mr. Do.uiver. So, accordingly, the network only uses such wave- 
lengths as are available to the various stations connnected with it? 

Mr. Ream. That is correct under existing law. In all fairness, how- 
ever, I should point out—and this is a statement against interest, 
because I am not in favor of licensing networks—if Congress wished 
by law to give the Commission authority to license networks, I would 
think that Congress has that power. 

Mr. Dotaziver. The authority would be there, because it is interstate 
commerce. 

Mr. Ream. That is correct. 

Mr. Douitiver. But it has no authority on the basis of the present 
law ¢ 

Mr. Ream. That is correct. 

Mr. Douturver. The authority of the Communications Commissior 
at the present time with respect to the transmission of electronic waves 
is based upon the idea that the wavelength and the air and ether are 
in the public domain and only those who are licensed to use it have the 
right to use it, because it belongs to the public. 

Mr. Ream. That is correct. 

Mr. Harris. If you will yield to me there, I have one more question. 
I do realize this is a very fundamental question. When a station 
makes an application for a license to serve the public on the ether 
waves, as my friend pointed out a moment ago, they have to comply 
with certain requirements, and one of those requirements is to provide 
programs. Is that right? 

Mr. Ream. That is the present set-up. 

Mr. Harris. Now, on network programs does any station know 
what is going out over the air waves on which they are licensed to 
operate before the programs come into their station ¢ 

Mr. Ream. There is a yes and no answer to that, Mr. Harris. | 
will give the technical answer first. That answer is “Of course they 
do not.” Unless they actually construct the program, they do not 
know. 

Mr. Harris. Let me ask this question for further clarification. 
Then, if the network has something in its program which goes out 
which is in violation of the rules, the station has to suffer for it; does 
it not ¢ 

Mr. Ream. You did not let me give the yes part of the answer, but 
I will get back to it. That also has a yes and no answer. Technically, 
yes; he has to suffer for it. Actually, of course, it is not quite that 
simple. The other side of the coin on the other question is this, that 
the station picks the network based upon a certain record of pet 
formance. I hope most stations feel when they affiliate with CBS that 
they have pretty good assurance that we will exercise the same care. 
at least, as they would. But if we make a mistake in New York and 
something goes out on the network and a station, without any op- 
portunity to check it or catch it or stop it, broadcasts it, I do not be 
lieve the Commission is going to look upon that as quite as bad an 
action on the station’s part as if the station had originated it itself. I 
just would not think reasonable men would do that, and there is no 
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suggestion that they would. Technically, the responsibility is the 
station’s. There is no question about that. 

Mr. Harris. I do not know of such a case. 

Mr. Ream. I do not, either. 

Mr. Harris. [ am simply trying to get information. 

Mr. Ream. There was one a considerable time back called the Mae 
West case, and there I think no one could quite say. It was not on 
our network. 

Mr. Harrts. I heard there was one from West Point a few years ago, 
but it is quite an unusual situation. 

Anyway, I want to compliment you on the statement you mane 
here and the explanation you have given this committee of the vari 
ous sections of this bill. Ithank you. 

Mr. O'Hara. Mr. Ream, I did not get to hear all of your statement. 
I shall read very carefully that portion which I did not hear. I 
want to compliment you on your frankness and your candor in answer- 
ing questions put to you by Mr. Harris. 

Mr. Harris. If you will yield, I have one other thing. May I ask 
if there would be any reason why you should not provide us with a 
typical contract the network has w ith its stations? 

Mr. Ream. I will be very hapy to provide you with the form if 
I can leave out the financial details, if that will serve your purpose. 

Mr. Harris. Yes. 

Mr. Ream I will be very happy to do that. 

(The following letter and contract were later received from Mr. 


Ream :) 


Representative OREN Harris, 
House Office Building, 
Washington, D. C. 
Aprit 30, 1951. 
Dear Mr. Harris: Pursuant to your request when I was on the stand last 
Friday, I am enclosing herewith a copy of our form of affiliation contract. 
With respect to the question you raised, I call your attention particularly to 
the first sentence of the first full paragraph on page 2 of the form. You will see 
that the station has the right to reject or to refuse any commercial network 
program which the station reasonably believes to be unsatisfactory or unsuit- 
able, and to reject or to refuse any program, even if it has already contracted 
to carry it, if it believes that the broadcasting of the program by the station 
would be contrary to the public interest, or if it wishes to substitute a program 
of outstanding local or national importance. 
I appreciated the opportunity to appear before you and your associates, and 
the interest which you are showing in our problems. 
Very truly yours, 
JosePH H. REAM. 
AGREEMENT 


Between Columbia Broadcasting System, Inc.,’ 485 Madison Avenue, New York, 
N. Y., and 


licensed to operate radio station —_- Otc. tei full time on a 
frequency of with a power “7 CRE 


. 

Columbia is engaged in operating a radio broadcasting network and in furnish- 
ing programs to radio stations on the network over program transmission lines 
leased by Columbia or otherwise. Some of such programs, herein called “spon- 
sored programs,” are sold by Columbia for spogsorship by its client-advertisers, 


1 Herein called Columbia. 
* Herein called the Station. 
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All nonsponsored programs are herein called “sustaining programs.” The Station 
and Columbia recognize that the audience regularly listening to the Station will ly 
increased, to their mutual benefit, if Columbia provides the Station with pr 
grams not otherwise locally available, including broadcasts from the scenes of 
national and international events, presentations of music, drama and other ente: 
tainment from the principal centers of talent, informative, educational and « 
tural broadeasts of general interest and other programs of public acceptance and 
value, 

Accordingly, it is mutually agreed as follows: 

1. Columbia will offer to the Station for broadcasting by the Station all available 
network sustaining programs without charge, and Columbia network sponsored 
programs for which clients may request broadcasting by the Station and whic! 
are consistent with Columbia’s sales and program policies. Columbia agrees that 
it will offer to the Station an average of at least sixty hours per week of network 
sustaining and sponsored programs. Network sustaining programs made avai 
able by Columbia are for sustaining use only and may not be sold for loca! 
sponsorship or used for any other purpose without the consent of Columbia in 
specific instances. 

2. The Station will accept and broadcast all network sponsored programs of 
fered and furnished to it by Columbia during network option time; provided, 
however, that the Station shall be under no obligation to accept or broadcast an) 
Columbia network program (a) on less than 56 days notice or (b) for broadeast 
ing during a period in which the Station is obligated by contract to broadcast 
program of another network. The Station may, of course, at its election, accept 
and broadcast network sponsored programs which Columbia may offer within 
hours other than network option time. The Station will not make commercia 
spot announcements in the “break” occurring in the course of a single network 
program or between contiguous programs for the same sponsor where the usual 
station break does not occur, 

Nothing herein shall be construed (a) with respect to network programs offered 
pursuant hereto, to prevent or hinder the Station from rejecting or refusing net 
work programs which the Station reasonably believes to be unsatisfactory 0: 
unsuitable, or (b) with respect to network programs so offered or already con 
tracted for, to prevent the Station from rejecting or refusing any program which 
in its opinion, is contrary to the public interest, or from substituting a progran 
of outstanding local or national importance. Columbia may, also, substitute fo 
one or more of the programs offered hereunder other programs, sponsored or sus 
taining, of outstanding local or national imprtance, without any obligation 
make any payment on account thereof (other than for the substitute program 
if the substitute program is sponsored). In the event of any such rejection, r 
fusal or substitution by either party it will notify the other by wire thereof as 
soon as practicable. 

Hours within network option time (expressed in New York time current on thi 
date of broadcast) are as follows: On Mondays, Tuesdays, Wednesdays, Thurs 
days, Fridays and Saturdays, 9:45 a. m. to 12:45 p. m., 1 p. m. to 3 p. m., 5 p. m 
to 6 p. m., and 7 p. m. to 10 p.m, On Sundays, 10 a. m,. to 1 p. m, 1:30 p. m. t 
3 p. m., 4:30 p. m. to 6 p. nr. and 7 p. m. to 10 p. m. 

3. Columbia will pay the Station for broadcasting network sponsored programs 
furnished by Columbia at the rates for “converted hours” specified in Schedul 
A hereto and hereby in all respects made a part hereof. A “converted hour’ 
means an aggregate period of one hour during which there shall be broadcast 
over the Station one or more network sponsored programs for which Columbi: 
shall charge its full night-time card rate for the Station. An aggregate period 
of one hour during which there shall be broadcast over the Station one or more 
network sponsored programs for which Columbia shall charge a fraction of its 
night-time card rate, such as its day-time card rate, shall be the equivalent of 
the same fraction of a “converted hour.” Fractions of an hour shall for all pu 
poses be treated as their fractional proportions of full hours at the same time 
of the day. 

’ayment to the Station will be made by Columbia for network sponsored pro 
grams broadcast over the Station within twenty days following the termination 
of Columbia’s four or five week fiscal period, as the case may be, during which 
such sponsored programs were broadcast. 

4. Neither party shall be liable to the other for claims by third parties or for 
failure to operate facilities or supply programs for broadcasting if such failure 
is due to failure of equipment or*action or claims by network clients, labor dis- 
putes or any cause or reason beyond the party’s control. 
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5. The obligation under this agreement are subject to all applicable laws, rules 
and regulations, present and future, especially including rules and regulations 
of the Federal Communications Commission. 

6. If the Station applies to the Federal Communications Commission for con- 
sent to a transfer of its license or proposes to transfer all or any of its assets with- 
out which it would be unable to perform this agreement, it will procure the agree- 
ment of the proposed transferee that, upon the consummation of the transfer, the 
transferee will assume and perform this agreement, unless Columbia shall waive 
this condition in writing. 

7. Columbia agrees that in the event it desires to offer television programs 
or program material or other programs or program material generally to tele- 
vision, short-wave, or ultra-short-wave stations, or to other stations not in the 
regular broadcast band, it will offer the same to any television, short-wave, or 
ultra-short-wave station, or other station not in the regular broadcast band, 
located in the city in which the station is located, which may be owned by or 
affiliated with the station, before the same to any other other such station located 
in the city in which the station is located. The station agrees that in the event 
it becomes the owner of or affiliated with any television, short-wave, or ultra- 
short-wave station, or other station not in the regular broadcast band, located in 
the city in which the station is located, no arrangements shall be made involving 
the supplying to such station of television programs or program material or other 
programs or program material until Columbia shall have been advised of the 
terms of any such proposed arrangements and shall have been given a reasonable 
opportunity to enter into similar arrangements with the station upon terms as 
favorable to Columbia. 

8. This agreement has been made in the State of New York and shall be 
governed by the laws of that State applicable to contracts fully to be performed 
therein, and this agreement is not subject to oral modification. 

9. As of the beginning of the term hereof, this agreement takes the place of 
and is substituted for any and all agreements heretofore existing between the 
parties hereto, subject only to the fulfillment of any accrued obligations there- 
under. 

The terms of this agreement shall begin on ied cndiinntelthnnr, Sf aie 
continue for a period of 2 years from such date; provided, however, that unless 
either party shall send written notice to the other at least 6 months prior to the 
expiration of the then current 2-year period that the party sending such notice 
does not wish to have the term extended beyond such 2-year period, the term of 
this agreement shall be automatically extended upon the expiration of the original 
term and each subsequent extension thereof for an additional period of 2 years; 
and provided further, that this agreement may be terminated at any time by 
Columbia by sending written notice to the station at least 12 months prior to the 
effective date of termination specified therein. 

In witness whereof this agreement has been signed by the parties and dated the 
Sy 2 eee) ee 

CoLUuMBIA BROADCASTING SysTEeM, INC., 


SCHEDULE A 


I. Columbia will pay the station for broadcasting network-sponsored programs 
furnished by Columbia at a rate for each “converted hour” in each week to be 
calculated as follows: 

(a) The station shall be credited with the respective amounts set forth in 
paragraph V of this Schedule A for the “converted hours” in each week. 

(b) The total of the credits for “converted hours” in each week shall be 
divided by the total number of “converted hours” in that week and the result 
shall be the basie rate for each “converted hour” in that week. The rate pay- 
able by Columbia to the station for each “converted hour” in any week shall be 
the basic rate per “converted hour” for that week, less the aggregate of the 
ASCAP and BMI percentage deductions applicable to such “converted hours.” 

Il. If Columbia changes the gross hourly card rate at which it sells broad- 
casting time over the station for network-sponsored programs from $ 
nighttime hour, the basic rate per “converted hour” in each week, computed as 
provided in paragraphs I and V hereof, will be changed in respect of the number 
of “converted hours” for which Columbia receives such changed rate by the 


83918—5 1——_21 
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percentage of such change in such gross hourly card rate from $__.--_ per night 
time hour, 

III. As used herein, the term “ASCAP percentage” shall mean, with respect 
to any “converted hour” or fraction thereof, the same percentage as the percent 
age of Columbia’s “net receipts from sponsors after deductions” paid or payable 
by Columbia to American Society of Composers, Authors, and Publishers 
(ASCAP) in respect of such “converted hour” or fraction thereof under the 
network license agreement dated October 30, 1941, between ASCAP and Columbia. 
Similarly, the term “BMI percentage” shall mean, with respect to any “con 
verted hour’ or fraction thereof, the same percentage as the percentage of 
Columbia’s “net receipts from advertisers after deductions” paid or payable by 
Columbia to Broadcast Music, Inc. (BMI) in respect of such “converted hour” 
or fraction thereof under any network license agreement between BMI and 
Columbia which shall be in effect at the time such “converted hour” is broadcast. 

IV. The obligations of Columbia hereunder are contingent upon its ability to 
make arrangements satisfactory to it with the American Telephone & Telegraph 
Co. for facilities for transmitting Columbia network programs to the control board 
of the station. 

Mr. O’Hara. Are there any rules of law or are there unwritten 
rules that require a station or network to render its facilities available 
equally to persons of opposite views? I am thinking now in terms 
of a political speaker who might be granted half an hour on CBS 
to present his views. Then would the opposite party or opposite 
views be entitled to exactly the same length of corresponding time 
on the same spot, on demand or request, without charge? 

Mr. Ream. There is a statutory rule, Mr. O’Hara. Insofar as 
political candidates are concerned in a campaign, the section of the 
law provides in that case that if a station makes time available to one 
candidate, it shall give equal opportunities to all other candidates for 
that particular office. That is a technical rule which is statutory, and 
we have no choice about it. 

We do have an unwritten rule that in noncampaign time, for ex- 
ample, we try to maintain a substantial balance of opposing views on 
sustaining time, which is that time without charge, for the principal 
points of view on substantial questions of public controversy. We do 
not accept the rigid limitation that we are going to balance each 
minute off with every other minute. I think it makes no sense to do 
it on that basis, certainly from a network standpoint. The rules we 
have made—and frankly I have never heard any question about the 
final result—are intended to achieve substantial fairness to the prin- 
cipal opposing viewpoints on various questions. 

Mr. O'Hara. Is it necessary that scripts be submitted and approved 
by the station or by the broadcasting chain ? 

Mr. Ream. There is no necessity for approval. Ordinarily we re- 
quest and do receive scripts. If, for some reason, a person we think 
would make a good speaker does not get his script in, I do not believe 
we would refuse to give him time, but we would like to check it for 
time and see that he is able to get it in and get off in the allotted time. 
But there is no necessity for approval. 

Mr. O'Hara. Is that a rule of the station, or is that a rule of law, 
or what is it? 

Mr. Ream. We are talking now about the noncampaign part ? 

Mr. O’Hara. Yes. 

Mr. Ream. That is not a rule of law; that would be an operating 
rule which would vary from station to station or network to network. 

Mr. O’Hara. What about in a campaign? Is there any require- 
ment of law? 
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Mr. Ream. You cannot censor those; or, as I like to say, you can- 
not edit them. 

Mr. O’Hara. Do you actually censor any of them, except as you 
might say “You cannot say this on our station” ? 

Mr. Ream. We have found, Mr. O'Hara, that most public speakers, 
most public men, are extremely reasonable persons, and if we say 
to Mr. X, a public speaker, “Look. If you say this, you are going to 
get us into an awful lot of trouble that might cost us an awful lot 
of money,” Mr. X as a reasonable man will get his point across with- 
cut involving us in that financial liability. 

Mr. O’Hana. If you originate a progrs is is a hypo- 
thetical case—and something slanderous is ae is the particular 
station or all of the stations involved, each separately liable, or is 
the broadcasting system liable? What is the situation in that regard ? 

Mr. Ream. I do not believe I can give you a complete treatise on the 
law of defamation in-that respect. I imagine if it is a thing that is 
clearly defamatory and is outside of a political campaign, we would 
share liability. But I am not sure I can just pinpoint the areas 
completely. 

Mr. O’Hara. But the individual station would also share in that 
liability ? 

Mr. Ream. Ithinkthatistrue. Tamnotsure. I thinkso. 

Mr. O’Hara. I have often wondered what the situation was in re- 
gard to it. 

Mr. Ream. The law, I suspect, is not firmly set in that field yet, as 
’ is in some other fields involving defamation. There have been many 

ases on it, but I just cannot give you a rigid outline. 

Mr. O'Hara. I do not believe it has been established, either by law 
or any ruling of the FCC, that the control of the station or network 
over those who would want, under the guise of freedom of speech, we 
will say—I do not think they have gone so far in protecting the in- 
dividual as they have in the freedom of the press, for example. Am 
I incorrect in my assumption in that statement? Iam speaking now 
of X individual who says “I want to get on your radio and answer 
what somebody else said about me or about my business” or something 
of that nature. You do not have to do that of necessity. I mean it 
is purely within your control. 

Mr. Ream. That is correct, except during a campaign, to candi- 
dates. We look at it this way. Our obligation i is tothe public. We 
have to serve the public interest. If a spokesman having a point of 
view on some substantial controversial issue of public interest gets on, 
we would like to find a substantial spokesman with an opposing view. 
That is, as we see it, we have a public interest. But we have more or 
less to make that determination ourselves. It goes without saying 
that there are a lot more people who would like to appear on our air 
than we can possibly accommodate. 

Mr. O'Hara. I appreciate that. 

Mr. Ream. So what we try to do is to pick those that have an issue 
of wide interest and who are persons of standing who can present an 
interesting broadcast. The qualifications are not rigid. Let us say, 
for example—and maybe this will answer your question—suppose 
Senator X is discussing 

Mr. O'Hara. Daylight saving. 
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Mr. Ream. No. Let us say he is discussing sending arms to Europe 
and in the course of it, to get right down to cases, he makes some 
reference to daylight saving time in passing. In that case I do not 
believe we would search around to find some person to present an 
opposing view on daylight saving. 

Mr. Wotverron. In your testimony with reference to the renewal 
of licenses, I think you emphasized the fact that when that is a matter 
before the Commission it would be unfair to a licensee to be subject 
to other offers made by some who might be in a position to provide 
more complete or more favorable service. In the event such a situa- 
tion did arise, does the Commission have and, if not, should it have 
the power of requiring the applicant for renewal to meet the improve 
conditions that would be offered by a competitor ? 

In other words, what I have in mind is this :—is it in the interest 
of the public where a certain station is giving limited service and its 
application for renewal is before the Commission for consideration 
and a new company comes along with either more power or whatever 
might be the improved facilities, would it be fair to expect the holder 
of the license to meet those new conditions? In other words, would 
he have the first right to do so? 

Mr. Ream. If we are talking about physical improvements in terms 
of more power, better antenna, or something like that, I do not have 
any very strong feelings on that particular issue. I think in the 
ordinary case you put, if it is a physical matter, the Commission 
would be inclined to give the existing licensee a chance to increase his 
power rather than just to take it way from him and give it to some- 
body else who had the idea. 

I am very much concerned, however—and that was the burden of 
my testimony in this respect—that when a competing applicant comes 
in and says “I am going to provide a better program service; I am 
going to give a lot of symphony, a lot of speaking” and that sort of 
thing, I do think it quite unfair and disruptive to the whole stability 
of the broadcasting structure to put the existing licensee in the posi- 
tion of having to out-promise the newcomer in order to keep his 
license which he has been operating according to the rules and regu- 
lations of the Commission threughout the existence of the license. 
That is a thing I think is very unfair and which this bill, in my view, 
would change. 

Mr. O’Hara. The other thought I had is with reference to changes 
that have been suggested with respect to the Commission’s right to 
consult andad vise with its staff in the writing of its decisions. We 
are aware that the Commission has already by rule required that the 
examiner shall not have that privilege, but it has been difficult for 
some of us to understand why that should be made applicable to the 
examiner and not to itself. The particular thought I wanted to pre- 
sent to you was this, that you rather treat that very lightly in your 
statement. ; 

Mr. Ream. That is correct. 

Mr. O’Hara. That is a bit surprising in view of the testimony that 
has already been given before this committee on that subject and 
which has elicited a great many questions. The witness this morn- 
ing, you remember, Mr, Roberson, of the Federal Communications 
Bar Association, emphasized that point very strongly, and he eve 
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spoke of it as the heart of the bill; yet you pass it off as if it was of 
little consequence. Why is that? 

Mr. Ream. Frankly, Mr. O'Hara, I have sat in this room during 
the past 2 days—I have not been here before—and I was amazed at 
the attention and the amount of controversy given to that particular 
section. I think the difference is perhaps, as Mr. Roberson indicated, 
that he is a practicing attorney and I am not a practicing attorney 
before the Commission. I am more interested in the so-called sub- 
stantive provisions of the law than I am in the other. As I sit here 
today, I cannot think the world is going to fall no matter which way 
this 1s decided. That is the position I am in. It is 2 different view- 
points arising from the fact that we sit in different positions, I sus- 
ect. 

Mr. O'Hara. I think that may explain a lot of the difference of 
opinion between those who have taken an interest in that phase of it 
and yourself. 

Mr. Dotuiver. Mr. Ream, I direct your attention to page 13 of your 
statement where you refer to a clarification of the meaning of “party 
in interest” and the permissive parts of this bill which provide that a 
party in interest may object to the granting of a license or renewal of 
a license. 

Is it your understanding that at the present time the Commission 
can confine the meaning of that term to those who have an electronic 
interest rather than an economic interest ? 

Mr. Ream. That is my understanding, sir. 

Mr. Dotitver. And they take no consideration, for instance—where 
there is a radio station that has a license up for renewal and its prin- 
cipal competitor is a newspaper engaged in the dissemination of news. 
Is it your understanding that the newspaper has no standing as a 
party in interest to object to the renewal of that license ? 

Mr. Ream. That is my understanding. 

Mr. Douuiver. Do you think there should be any change? 

Mr. Ream. I do not. 

Mr. Dotuiver. You think that is salutory? 

Mr. Ream. I do. 

Mr. Dotiiver. Would you develop your reasons for that view? 

Mr. Ream. Yes. I think the ambiguity referred to here is referred 
to out of an excess of caution. I am not sure it exists, but it may exist. 
In my view, to allow a newspaper or another radio station in that 
town or a radio station in the next town to say, “You should not renew 
Mr. X’s license, because, if you do, he will get some business that 
might otherwise come to me,” is contrary to the whole theory of our 
broadcast licensing philosophy, which is that we shall provide the best 
possible service to the public we can, and that ordinarily indicates 
there shall be as many stations and as many choices of programs as 

there can be. 

Mr. Dotiiver. Now, to look at the other side of the picture, do you 
think there should be an inhibition or prohibition either by law or 
by ruling of the Commission against a newspaper, for example, oper- 
ating a radio station ¢ 

r. Ream. I do not. 

Mr. Dotitver. What is the basis for that viewpoint on your part? 

Mr. Ream. I do not think there should be any inhibition or pro- 
hibition against any class of citizens from operating a radio station. 
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The Commission several years ago considered the so-called newspaper 
case, and the apparent basis of that was that newspapers were pur- 
veyors of information and they might create a monopoly or something 
of that sort. 

Mr. Do.utver. The Commission rejected the viewpoint that the 
newspapers should not be licensed ; did it not? 

Mr. Ream. They did not put it ac ross, anyway. 

Mr. Douxiver. Well, that view was not accepted ? 

Mr. Ream. That is correct. That was many years ago. 

Mr. Do.uiver. And, of course, that is the present stand of the Com- 
mission on that subject? 

Mr. Ream. That iscorrect. Now, in my view, there is a little linger- 
ing hang-over. If two applicants come up for a single facility and 
they are competing, if one is a newspaper and the other is not a news- 
paper, I think there may be a tendency to prefer the nonnewspaper 
applicant. I do not think that is correct. 

Mr. Dottiver. Now, to turn to a very different subject. Several 
weeks ago when this hearing commenced, we had a witness on the stand 
who complained very bitterly that the network programs constituted 
a monopoly because he said, for example—he was not a member of a 
network—an advertiser came to him and wanted him to rebroadcast 
a network program over his station, and they would not permit him 
to do it. His attention was called to the fact that that was a matter 
of contract, and he did not like it. He wanted the opportunity of re- 
broadcasing that popular program which the advertiser who paid 
for the program wanted to put on his station as a rebroadcast. Would 
you amplify your position on that subject ? 

Mr. Ream. The answer there is that if the advertiser wanted it and 
the advertiser owned the program, he could have gotten it. 

Mr. Doxttver. Does the advertiser normally own ithe program ¢ 

Mr. Ream. I should say in about half of the cases, at least, he does. 

Mr. Doxuiver. That is a matter of contract? 

Mr. Ream. It certainly is. 

Mr. Do.iiver. It is a matter of contract between the network and 
the advertising agency ? 

Mr. Ream. That is correct. 

Mr. Do.titver. The whole thing, then, is determined not on the 
basis of what the network says as a final matter, but it is a question 
of what is in the agreement to begin with ? 

Mr. Ream. It depends upon what the contractual relations are. Let 
me amplify fora moment. Let us say the advertiser, through his own 
department or through an advertising agency or otherwise creates 
a program which is an acceptable program and is broadcast on the 
network. That advertiser may, if he wishes, make electronic tran- 
scriptions or records of that program. If he owns the program, 
through a procedure such as that, he can take those records and give 
them to stations X, Y, and Z any place around the country he wants 
to. It will probably be subsequent to the date of the network broad- 
cast ; nevertheless, it has some program appeal. 

If the advertiser, on the other hand, comes to us and says “You, CBS, 
have a very fine program, program Y. We would like to sponsor that 
program over your network, over these 150 stations,” we say “That is 
fine,” and that is the end of it. Then he does not own the program 
or does not have the right of supplemental coverage. And in the 
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ordinary case I do not think we would just give him that additional 
right without some compensation. If he wanted that right, it might 
be a question of negotiation. There area lot of union matters involved 
and a lot of copyright matters involved as to whether or not additional 
payments are to be made. 

As I understand the very meager report I got about this individual 
who testified here sometime ago, he would like to have the opportunity, 
without any payment or compensation or anything else, to take what 
someone else created. 

Mr. Dottiver. Of course, we did not go into that phase of it. He 
complained bitterly that this was a program organizational monopoly 
on the part of the network and he could not get in there with an inde- 
pendent station and carry any of those advertiser programs because 
the network would not let him. As I say, his attention was called to 
the fact that it was a matter of contract, but he felt very strongly that 
something should be done. 

Mr. Ream. He is a little bit in the position, I suspect, of the person 
who is running a newspaper and does not have an AP wire or a UP 
wire or the services of a lot of famous columnists, and he wants to 
print that news. He isa little in that same position. 

Mr. Do.uiver. I am not taking a position one way or the other. I 
just want to get your viewpoint. 

You say the general policy of the networks, then, is not to permit 
that if they own the program, but if the advertiser owns the program, 
then he can do as he pleases with it? 

Mr. Ream. I would say that, in general, is true. 

Mr. Doturver. Do you prefer to have a program that is owned by 
you, or are you just as readily accessible for programs owned by the 
advertisers ¢ 

Mr. Ream. I can answer yes to both of them. We prefer to own 
them, but we are also readily accessible. 

Mr. Dotutver. What proportion of the network’s programs, just as 
an offhand guess, come in those two categories ¢ 

Mr. Ream. I think in terms of ownership of programs by the net- 
work, we have a much higher percentage than the other networks have. 
Ours, I think, in terms of the popular nighttime programs particu- 
larly, exceed 50 percent. I do not believe the other networks go nearly 
that high. 

Mr. Cartyte. When an advertiser goes to the Columbia Broadcast- 
ing System and contracts with you for a program that is intended for 
all stations connected with your service he asks for Nation-wide cover- 
age? That is correct; is it not? 

Mr. Ream. The stations are specified in the contract. 

Mr. Cartyie. Now, should some station that is not connected with 
your system receive that program and broadcast it, that, of course, 
would be a violation of the rule; would it not ? 

Mr. Ream. Without permission, it would be a violation, I think, of 
a Commission rule. 

Mr. Cartye. It would then be your policy to go to the Commission 
and ask for redress; would it not? 

Mr. Ream. I do not think we would have to do it. The Commission 
itself would do so. 

Mr. Cartyie. Do you find many instances of that kind? 
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Mr. Ream. I cannot recall] for many years any instances of that 
sort. They may exist, but I do not recall them. 

Mr. Cartyte. If that is true, then the broadcasting station, these 
four networks, do have some restrictions upon every radio station 
in this country ? 

Mr. Ream. No. I do not follow that conclusion, sir. 

Mr, Cartye. In other words, they are restricted from using those 
programs. 

Mr. Ream. They are restricted from using any program they do 
not have a contractual right to use. 

Mr. Cartyie. I understand. It is a rule of the Commission, as I 
understand it, that they cannot use a network program if they are 
not members of the network. That is correct ; is it not ¢ 

Mr. Ream. I would not put it that way. I would say no station 
may use or take something that it does not have a right to. And that 
is true in almost all human relationships. 

Mr. Caruyie. I understand. You take the position that this.same 
advertiser, if he wished to have that program that CBS has used and 
has received Nation-wide or partially Nation-wide coverage, if he 
wished then to have it broadcast over stations not connected with 
your system, that could be done if that was the advertiser’s wish ? 

Mr. Ream. If he owned the program it is subsequently delivered to 
the station by transcription or recording; that is exactly right. 

Mr. Cartyie. Now, what does your standard contract provide—that 
the advertiser shall retain ownership of that program or that it shall 
become the property of CBS? 

Mr. Ream. If it was his in the beginning, he retains the ownership. 
There is no standard contract on that, Mr. Carlyle. We have standard 
contracts relating to time sales as such and how much they pay for 
time, but as to the terms of program contracts, every one is sui generis. 

Mr. CartyLe. You have appeared at times as a witness or in some 
other capacity before the Commission, have you not ? 

Mr. Ream. Once or twice. 

Mr. CarityLe. Do you know of any agency connected with the Com- 
mission that hears the evidence other than through an examiner? 

Mr. Ream. Most of my contact with the Commission has been on 
the so-called quasi-legislative rule-making hearings in which event 
the whole Commission sits. I do not recall having appeared before the 
Commission myself in the last many years that it was not before 
the Commission in bance. 

Mr. Bennerr. I would like to get a little clearer on your statement 
with respect to section 6. As I understand, in an application for a 
renewal under the present law and regulations that the Commission 
‘an consider the matter in the same hearing with applications of new 
applicants; is that correct ? 

Mr. Ream. That is their position. 

Mr. Bennetr. Does section 6 change that procedure ? 

Mr. Ream. It would in my view. 

Mr. Bennerr. Therefore, if section 6 was passed as it is now writ- 
ten in the McFarland bill when a station makes an application for 
renewal the Commission will be obliged to hear that application as a 
single matter ? 

Mr. Ream. That is my understanding, and my interpretation of 
section 6. That isthe reason I am for it. 
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Mr. Bennett. Does the Commission agree with you on that? 

Mr. Ream. They do not; they violently disagree, I believe. 

Mr. Bennerr. Where is the language in section 6 that leads you 
to say that the Commission would be required, in case of a renewal 
application to prevent it also from considering other applications for 
the same station, for example ¢ 

Mr. Ream. Section 307 of the act now provides that. I would like 
to read that part of the act to you. In section 307 (d) of the act, 
reading from the existing act now, it states as follows: 

Upon the expiration of any license, upon application therefor, a renewal of 
such license may be granted from time to time for a term of not to exceed 3 years 
in the case of broadcasting licenses and not to exceed 5 years in the case of other 
licenses, but action of the Commission with reference to the granting of such 
application for the renewal of a license shall be limited to and governed by the 
same considerations and practice which affect the granting of original applica- 
tions. 

That is the present law. Section 6 would change that last thing— 


by the same considerations and practice which affect the granting of original 
applications— 
so that it would read: 

Upon the expiration of any license, upon application therefor—— 

Mr. Bennerr. From where are you reading? 

Mr. Ream. Section 6 of the bill, which would amend section 307 (d) 
of theact. The pertinent part is: 

Upon the expiration of any license, upon application therefor, a renewal of 
such license may be granted from time to time for a term of not to exceed 3 years 
in the case of broadcasting licenses and not to exceed 5 years in the case of other 
licenses if the Commission finds that public interest, convenience, and necessity 
would be served thereby. 

Now, the only pertinent difference between the present act and the 
bill is that in the present act it says that the same considerations as 
upon original application shall govern. This says if public interest, 
convenience and necessity would be served thereby. 

I interpret that to mean that under the existing law they probably 
have the right, upon renewals, to let anyone else come in for a com- 
petitive hearing, and the fellow who comes in, the newcomer, if he 
promises a lot of things, if he promises performance up to the sky, if 
they believe him, he will get the license over the performance which 
did not reach the sky under the existing license. 

Now, under the new act, it seems to me the newcomer does not have 
the right to come in, but the Commission has to look at it from the 
standpoint of the performance of the existing licensee. I think in 
that case in order not to give him a renewal, I think the Commission 
must say he has not served the public interest, will not serve the public 
interest, and the station should be operated in accordance with the 
public interest. 

Mr. Bennerr. But there is not any specific language, however, in 
what you have read which says in that connection that the Commis- 
sion could not consider competitive applications. Suppose you have 
a license and file an application for a renewal, and I want the license, 
and so I file an application for it. Is there in this language any- 
thing that prevents the Commission from considering my applica- 
tion at the same time they do yours? The language of the bill says 
that the Commission shall renew the license if it finds it in the public 
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interest to renew it. Could they not in that kind of a situation allow 
my application to be filed and decide that my application was in the 
public interest rather than yours, and grant the license to me? 

Mr. Ream. I do not know what they might do in that case. I do not 
think that would be a proper thing for them to do in view of this 
legislative history and the change in the law. I hope when it is pre- 
sented to the courts that they would agree with the point of view I am 
expressing. Obviously, I cannot guarantee that they would. 

Mr. Bennerr. I think if that is the intent and I am inclined to 
think that is what ought to be written into the law; I think that ought 
to be spelled out. 

Mr. Ream. I am not too sure of my recollection of this now, but 
when Commissioner Hyde was on the stand the other day I heard him, 
and he seemed to endorse this provision, but also seemed not to want it 
if it changed the practice. I think in that, certainly, my interpreta- 
tion is not the same as his. I think if we could have the legislative 
history to show when this is finally enacted into law, as I hope it will 
be, that that would be helpful in the trial of the case. 

Mr. Bennerr. You can see that there is a difference of opinion on 
that. 

Mr. Ream. I was aware of that at the time. Actually my own state- 
ment was written before I came here. It was written 2 weeks ago. 

Mr. Bennetr. If the section is to do what you say it is in your state- 
ment, then it seems to me some supplemental language should be writ- 
ten in so that there would not be any doubt about it. 

Mr. Ream. If there is any doubt about it I am in favor of the supple- 
mental language. 

The Cuarrman. Mr. Heselton. 

Mr. Hese.tron. Mr. Ream, I was interested in your response to 
Mr. Dolliver’s questions on this problem of alleged monopoly. From 
the transcript of Mr. Brown’s testimony before the committee on 
April 6, briefly there are these excerpts. I would like to have your 
comment as to whether you have any knowledge of such a situation 
existing. 


He said: 


I find that the sponsor in dealing with a network is dealing with a monopoly. 
I said: 


I want to find out whether you want to leave the impression that any of the 
sponsors are complaining about the situation that exists? 
Mr. Brown. Yes, sir; lots of them have. 


I asked him to give us the names of some of them. Then later on 
he said: 


I should explain also that in divulging the names of these sponsors to the 
networks I have found that the networks went to the sponsors’ agencies and told 
the sponsor’s agencies, “Now, listen, let us not have any rebroadcasting of your 
sponsor’s programs. Otherwise we may not give you the proper time clearance 
for programs for your other clients.” When I divulge the name of a sponsor to 
the network, from that time on the sponsor is put under pressure. I have lost 
the sponsor. He is put under pressure. The network puts pressure on the spon 
sor’s agency, and then I lose the account with the sponsor. 


Have you any comment directed to that testimony ? 
Mr. Ream. I cannot believe it is at all reflecting what the true facts 
are. It isa fairy tale, as far as Iam concerned. It is particularly true 
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in the so-called daytime serials that ordinarly do not have as wide 
network circulation as the big nightime shows. 

Mr. Hesetron. As far as the Columbia Broadcasting System is con- 
cerned no officer or agent is doing any such thing. 

Mr. Ream. Of course not. 

The Cuarrman. Mr. Beckworth. 

Mr. Beckwortn. In how many instances do you know of where an 
applicant is applying for a renewal of his license, and some other 
applicant or other licensee receives the award of the license? 

Mr. Ream. What was the last part of it? 

Mr. Beckwortu. Receives the award of the license. How many in- 
stances do you know of that kind? 

Mr. Ream. Personally none, and I only know of one where the issue 
was raised, to my personal knowledge, and that one I do know of has 
not been finally decided, according to my information. There may be 
others. 

Mr. Beckwortu. Would you deduce from this that that is a major 
proposition ¢ 

Mr. Ream. I did not think so until this case came up. 

Mr. Beckwortu. When did that case come up ? 

Mr. Ream. I believe about 1947, originally. 

Mr. Beckwortn. And it has not yet been decided ? 

Mr. Ream. It is not finally decided as of the present time. 

Mr. Becxwortu. Do you know much about the case ¢ 

Mr. Ream. All I know about it is that I have read the preliminary, 
the tentative, or the proposed opinion on the case. I have not par- 
ticipated in it in any way, I have just read the report. 

Mr. Becxworru. It must be a rather important case if it is taking 
that long. 

Mr. Ream. I cannot reply to that. 

Mr. BeckworrH. That is all. 

The Cuatrman. Mr. Beamer. 

Mr. Beamer. Mr. Ream, I would like to pursue Mr. Heselton’s 
question just a bit for clarification. I checked some of your own per- 
sonal statements on pages 10 and 18. On page 10 you say: 

In other words, should an existing licensee on renewal be burdened with the 
expense and uncertainties of a competitive hearing— 
and so forth. Do you feel that such a trend might work toward 
monopoly and might bring a general tendency toward monopoly, may 
I say? 

You refer later to the antitrust laws on page 18. Yousay: 

The only thing we object to is the absolute power to invoke the dractice remedy 
of a “death sentence,” through loss of license, even though the antitrust violation 
is the only black mark against the licensee. 

Now, you say there are four major networks ? 

Mr. Ream. That is correct, insofar as oral broadcasting is concerned. 

Mr. Beamer. Can anybody say that any monopoly is existing as a 
result of those four networks ? 

Mr. Ream. I can assure you, Mr. Beamer, that there is the hottest 
competition going on between those four networks. 

Mr. Beamer. I am trying to help you. 

Mr. Ream. I would hate to see it get much hotter; it is very warm. 
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Mr. Beamer. That is the reason I am wondering if, perhaps, the 
small person does not have the right, or if the small person feels he 
has not the right, to rebroadcast or use certain program facilities if he 
might feel that the network represented a monopoly or some kind of 
restriction of his privileges. 

Mr. Ream. I do not know what Mr. Brown might feel. 

Mr. Beamer. He gave the committee that impression in the course of 
his testimony. I do not know whether it is fair or not, but to him it 
must have been very real. 

Mr. Ream. So far as I am concerned, it isa fairy tale. 

Mr. Beamer. I mean there are small stations with rather limited 
financial background all over the country. 

Mr. Ream. There certainly are; there is no question about that. 

Mr. Beamer. They are probably rendering service in their own 
respective communities. 

Mr. Heseiton. Will you yield, Mr. Beamer ? 

Mr. Beamer. Yes, indeed. 

Mr. Hesetron. I think Mr. Brown testified on the rebroadcasting 
of the proceedings of the Kefauver crime committee. 

Mr. Ream. That is right. 

Mr. Heserton. Which network carried that broadcast ; do youknow ? 

Mr. Ream. Insofar as the television networks are concerned, Mr. 
Heselton, I think they all did. I know that ours did, and almost all 
of the networks. You could not get much but Kefanver during the 
time they were in New York. I do not know which one did the oral 
broadcasting. I know it was not CBS. I do not know which one 
it was. 

Mr. Hesevron. Thank you. 

Mr. Beamer. That is all. 

The Cuarrman. The statement of Mr. Gustav B. Margraf, vice 
president of the National Broadcasting Co., will be included in the 
record at this point; and also the statement of Mr. Robert Ramspeck, 
Chairman of the United States Civil Service Commission. 

(The statements follow :) 


STATEMENT OF GUSTAV B. MArGRAF, VICE PRESIDENT AND GENERAL ATTORNEY, 
NATIONAL BROADCASTING Co., INC, 


My name is Gustav B. Margraf. I am vice president and general attorney 
of the National Broadcasting Co. 

NBC favors the enactment of 8. 658 and H. R. 1730, as amended and passed 
by the Senate. Seventeen years have elapsed since the Communications Act 
under which the Commission was created and functions were enacted. Several 
congressional appraisals have been made of the act since that time. The Senate 
Interstate and Foreign Commerce Committee alone in the past 7 years has held 
45 days of hearings on the general subject of changes in the Communications 
Act; 145 persons have testified and about 800 others have submitted statements. 
The hearings cover more than 3,700 pages of printed testimony. These inves- 
tigations and experience under the act make it perferctly clear that there is a 
need for constructive legislation. 

The bill that is before this committee remedies many of the deficiencies in 
the present act, particularly those relating to procedures before the Commission 
and on appeal, and it also establishes a basis for more expeditious Commission 
action upon matters vitally affecting the broadcasting industry. It has been 
passed by the Senate unanimously on four occasions. As the Senate report 
stated, the purposes of the bill are— 

1. To make definite and certain administrative and legal steps and pro- 
cedures in the interest of expeditious handling of both license applications 
and the rule-making functions; 
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2. To separate as far as administratively possible the prosecutory and 
judicial functions of an administrative agency ; 

3. To provide for administrative reorganization for more effective and 
speedy handling of cases; and 

4. To clarify appellate procedures. 

I believe that any bill that has these objectives, and which has been passed 
unanimously by the Senate, deserves the earnest and careful consideration of 
the House. 

It is a well-known fact that the demands upon the Federal Communications 
Commission have increased with the commercial and experimental development, 
growth, and expansion of the electronic art. The television industry is an out- 
standing example. In 1946 there were less than 10,000 television receivers 
manufactured in this country. There are more than 12,000,000 sets in the hands 
of the public today. This phenomenal growth has taken place despite the fact 
that there has been a freeze upon the processing of applications for television 
stations since September 1948. Because of this freeze there are only 107 tele- 
vision stations on the air today. On March 22, 1951, the Commission issued a 
proposed plant of allocation of television channels which looks toward the es- 
tablishment of 2,000 television stations among 1,200 United States communities. 
An avalanche of applications for television stations may be expected once the 
Commission fixes upon an allocation plan or otherwise lifts the present freeze. 
The workload of the Commission in handling these applications will be tre 
mendous. 

NBC believes the public interest requires that more television stations com- 
mence operation as soon as possible. If the Commission can straighten out the 
allocation problem in the near future, it is the belief of NBC that enactment 
of this bill will be of material assistance in the effective and speedy handling of 
the applications which may be anticipated for television stations. 

There are many other features of this bill which I believe will be of substan- 
tial benefit to the Commission, the industry, and the public. It may be helpful 
to the committee for me to list any comments which NBC has rezarding H. R. 
1730, as amended and passed by the Senate, section by section, 

Section 1: This section gives a short title to this act. 

Section 2: This section redefines the term “broadcasting” for the purpose of 
clarification. 

Section 3: This section adds a number of new definitions to the act. The most 
important of which is the term “license.” The term as defined is intended to 
include all forms of authorizations, temporary or otherwise. The new definition, 
when read in connection with section 6, raises a question as to whether the Com 
mission’s authority to grant special or emergency types of authorization is limited 
by this bill. Under the present act the Commission may permit a television 
station, for example, to operate commercially before the proof of performance 
and license application have been field. It is possible that this new definition can 
be construed to deprive the Commission of authority to issue such temporary 
authorizations. The present flexibility is also of some advantage to broadcasters 
in connection with their auxiliary services for both sound broadcasting and tele- 
vision. A cancellation of the Commission’s authority to issue special temporary 
authorizations will work some hardship upon the industry. I do not believe, 
however, that this is a matter of major consequence. 

Section 4: The provision for a personal legal assistant for each Commissioner 
at a salary of $10,000 per annum is one of the features of this legislation which 
will assist in speedier Commission action on its backlog of cases, The salary 
is such that competent and well-trained lawyers will find the position attrac- 
tive. A special legal assistant will relieve the burden of the work of each Com- 
missioner and permit closer study of proposed decisions and rules. 

The restriction upon Commissioners and top-flight staff members prohibiting 
professional representation by them of any person subject to the act for 1 year 
after the termination of service with the Commission is similar to an existing 
Commission rule. Section 1.715 (a) of the Commission’s rules provides that 
no member or employee shall appear as an attorney in any cause which he has 
handled or passed upon while in the service of the Commission within 2 years 
after termination of this service with the Commission. The bill prohibits the 
appearance of persons for only 1 year. It applies to all professional capacities 
and not merely lawyers. There appears to be no good reason to single out 
lawyers and to exclude engineers and accountants. 

Section 5: I favor a trial of the organization of the Commission staff along 
functional lines. As I understand it, this would mean that lawyers, engineers, 
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and accountants would be grouped in appropriate units on the basis of the Com- 
mission’s workload rather than separated on the basis of profession to function 
more or less independently. I have been advised that a Common Carrier Bureau 
and a Safety and Special Service Bureau are functioning at the moment. | 
assume that a Broadcast Bureau will be formed. 

I am also in accord with the provision of the bill which will establish a review 
staff reporting directly to the Commission whose sole purpose shall be to prepare 
and review decisions, orders, rules, and other memoranda as the Commission 
shall direct. This is another measure in this bill which will aid in the separa 
tion of the judicial from the prosecutory functions of the Commission. 

Section 6: In my estimation, the provisions of this section will greatly improve 
and simplify the administrative disposition of the great bulk of renewal appli- 
cations. The bill proposes the retention of the 3-year term for broadcast licenses 
I believe that the term of licenses should be longer, but I do not oppose the bil! 
for that reason. However, it recognizes that the Commission must examine 
minutely and thoroughly an original application to ascertain such matters as 
character and financial ability of the applicant to construct and maintain a radio 
station, whereas the same considerations are not necessarily applicable to renewal 
applications. 

Section 7: This section clarifies the conditions necessary to invoke the licens 
ing function of the Commission. It specifies two situations under which author 
izations to operate may be granted without written application; i. e., in cases 
of (1) emergency involving danger to life or property or due to damage to 
equipment, or (2) during a national emergency declared by the Congress or 
proclaimed by the President. 

Section 8: This section is designed to make definite and certain the pro- 
cedural steps to obtain a station license. It also spells out the procedural rights 
of parties affected by a grant of a license or other authorization without hearing 
I feel that it accomplishes its objective. 

Section 9: This section makes clear that a licensee or permittee may not 
transfer the authorization except upon application to and a finding by the Com- 
mission that the transferee possesses the qualifications required of an original 
licensee or permittee. This effectively bans the competing bid or so-called AVCO 
procedure which was in effect for several years. Under this procedure the 
transferor was required to go through a hearing and possibly required to sell 
to a person not of his choice if after the original application was filed a com- 
peting bid on the same financial terms was offered to him by a third party even 
though a stranger to the licensee. Although this cumbersome and delaying 
procedure has been abandoned by the Commission, this section will assure that 
it will not be reinstituted. 

Section 10: In the present act there are two sections dealing specifically with 
antitrust matters: sections 311 and 313. Section 313 expressly provides that the 
antitrust laws are applicable to the broadcasting industry. In fact, a court is 
given specific authority under this section to revoke the broadcasting license of 
any licensee found guilty of a violation of the antitrust laws. This bill makes 
no change in section 313. Under section 311 the Commission is directed to refuse 
a license to any person whose license is revoked under 313. This bill retains that 
provision. This bill, however, would eliminate the discretionary authority the 
Commission now has under section 311 to refuse licenses to a person who has 
been finally adjudged guilty of antitrust violations althongh the court did not 
see fit to impose the penalty of license revocation. The Senate committee has 
described this as a double-jeopardy provision. It truly is just that. As these 
sections are now written, they are unfairly discriminatory against the broad- 
casting business. Section 10 is not a special favor to the industry but merely 
an elimination of a unique penalty. Other citizens and industries are not subject 
to trial before two different tribunals for the same offense. 

Section 11: This section redefines the Causes for revocation of station licenses 
For the first time, it also empowers the Commission to issue cease-and-desist 
orders for specified reasons, including violations of its rules and regulations. 
This supplement to the “death sentence” revocation authority the Commission 
bas under the present act may prove beneficial. The section properly imposes 
the burden of proof in revocation or cease-and-desist proceedings upon the 
Commission. 

Section 12: This is substantially similar to section 312(b) of the present act 
relating to modification of construction permits or licenses except for a minor 
revision relating to a time element. I believe the modification will improve the 
present section. 
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Section 13: The purpose of this section is to clarify and spell out in detail the 
authority of the Commission with respect to modification of licenses and the 
termination or revocation of licenses and to specify the manner in which the 
Commission shall deal with renewal of license proceedings which involve hearing. 
In proceedings for modification, termination, or revocation this section provides 
that the burden of proof shall be on the Commission. In proceedings involving 
the renewal of licenses the section provides that the appropriate Bureau of the 
Commission’s staff or any party opposing the renewal shall be required to sub- 
stantiate charges made against a licensee or permittee and to carry the burden 
of proof of such charges. This provision will have a salutary effect in that it 
will act as a deterrent to irresponsible charges against licensees. It may also 
result in fewer hearings upou renewal applications and thus expedite Commission 
action. 

Section 14: Another constructive adjunct to the powers of the Commission, 
namely, the power to issue declaratory orders, is added by this section. The 
Senate has recognized the special problem with respect to the Commission and 
has seen fit to provide for additional safeguards which I favor. The Commission 
is prohibited from entering unsolicited declaratory orders affecting the entire 
industry and declaratory orders issued by the Commission are specifically de- 
limited so that they affect only those persons who are parties to the proceeding. 

Section 15: The appellate provisions of the act are revised by this provision. 
I believe that the portion of this section which proposes to amend section 402 
(a) of the present act is no longer necessary because of the enactment of the 
Judicial Review Act of 1950 (Public Law 901, Sist Cong., 2d sess.). The remain- 
ing provisions of this section would amend section 402 (b) of the present act. 
I heartily endorse these amendments, particularly those which permit appeals 
to the Supreme Court, strengthen the interim relief provision pending judicial 
review, and vest in the appellate court greater authority than heretofore con- 
ferred upon it by the present act. 

Section 16: I am in favor of the revised provision relating to rehearings 
before the Commission. This is an area of the act which needs clarification 
and definiteness. 

Section 17: Iam in accord with the proviso which prohibits hearing examiners 
from consulting with any party on questions of fact or law in issue without 
notice and opportunity for all parties to participate. I fully agree with the 
effort this section makes to separate the prosecutory and judicial functions. 
I believe the protective provisions of the law should go further than those 
proposed in this bill, but I do not oppose the bill on that account. 

Section 18: I approve of the proposed amendment which makes it clear that 
the protective procedural provisions of the Communications Act as amended by 
this bill are in addition to those specified in the Administrative Procedure Act. 

Section 19: This is the usual severability clause. 

In summary, the broadcasting industry needs legislation which will expedite 
administrative action, assure persons subject to the act of fair and equitable 
treatment by the separation of the judicial and prosecutory functions of the 
administrative agency, and clarify the administrative and appeliate procedures. 
I think this bill accomplishes many of these objectives. It is constructive legis- 
lation. It is needed legislation. I strongly recommend your favorable action 
upon it. 


STATEMENT BY CHAIRMAN Ropert RAMSPECK, UNITED STATES 
CIVIL SERVICE COM MISSION 


Mr. Chairman and members of the committee, I appreciate the opportunity to 
appear before your committee in order to give you the views of the Civil Service 
Commission on section 4(b) of S. 658. This section would exempt up to 24 
positions in the Federal Communications Commission, as well as certain tem- 
porary counsel, from the provisions of the civil-service laws and the Classification 
Act of 1949. 

First, I should like to tell you why we feel that these positions should be 
covered by the civil-service laws. 

For the past 11 years these or similar positions in the Federal Communications 
Commission have been fully covered by the Civil Service Act, Rules, and Regu- 
lations. Prior to 1940 it is true that similar positions were exempted by the 
Federal Communications Act of 1934, but 11 years ago these and many other 
high-level Federal positions were placed in the competitive system by Public 
Law 880, Seventy-sixth Congress. You, gentlemen, will recall that we considered 
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that act a great step forward toward better personnel management in the 
Federal service. 

Actually, during the past 11 years the Civil Service Commission has agreed 
with the Federal Communications Commission that jobs similar to these should 
be placed in schedule A of the civil-service rules. Today the counterparts of 
all the positions proposed for exemption in section 4(b) are in schedule A, 
except for the new position of legal assistant to each Commissioner. Since all 
attorneys throughout the service are already in schedule A, presumably these 
seven new legal assistant positions can also be placed in schedule A if they 
require admission to the bar. 

Schedule A is provided in the civil-service rules for the very purpose of 
permitting flexibility in filling positions such as these. The use of schedule A 
rather than statutory exemptions provides necessary administrative flexibility 
to meet changing conditions. Almost all effective organizations, whether in 
business or Government, undergo gradual reorganization to meet changed needs. 
The Federal Communications Commission itself has been readjusting its organi- 
zation over the past year or so. When positions are changed, created, or 
abolished, schedule A can be adjusted accordingly without seeking new legistation. 

In addition, if positions are in schedule A there is always the possibility that 
the agency and the Commission can agree to fill them competitively as advances 
in eXamining methods are made, and therefore remove them from schedule A. 
By bringing them fully into the Federal career system a more stable and better 
organization often results. 

Next I should like to discuss the question of whether these positions should 
be exempted from the Classification Act of 1949. That act perfected the sys- 
tem of salary administration which was established for most Federal positions 
in 1923. The basic principles of sound salary administration, whether in business 
or Government, are that pay should be determined by the duties and responsi- 
bilities of the position concerned, and that equal pay should be given for work 
of substantially equal difficulty. 

The positions concerned or similar positions were mostly exempt from the 
Classification Act of 1923, and were brought under the Classification Act of 1949 
in April 1950, under section 1105 of that act. The purpose of this extension of cov- 
erage of the Classification Act of 1949, as compared to the 1923 act, was to avoid 
a multitude of individual provisions of this sort, each applicable to a single 
agency. 

To begin now to make exceptions to the Classification Act of 1949 for one in- 
dependent establishment would, of course, open the door for similar requests 
from other agencies and similar actions by other committees of Congress. Such 
piecemeal legislation would force the Congress to concern itself with setting 
salaries for many middle-level positions on an individual basis. The inevitable 
result would be unjustified differences in remuneration of many Federal em 
ployees and constant pressure for amendments to correct individual salaries. By 
a general amendment to the salary seales of the Classification Act of 1949, the 
Congress can adjust the salaries of nearly 1,000,000 Federal employees by a 
single piece of legislation. 

There is no reason why, based on the duties and responsibilities of the posi 
tions concerned, each position cannot properly be given its rightful salary under 
the regular provisions of the Classification Act of 1949. 

An example from section 4 (b) will illustrate the inequities that I have men 
tioned. The bill would set a maximum salary of $11,200 for the positions of 
chief engineer, chief accountant, and general counsel. This salary is the 
entrance rate for grade GS-16. We have already allocated these three jobs, and 
also the heads of three bureaus in FCC to grade GS-16. If this section is enacted, 
it will mean that the three ineumbents will not be eligible to receive periodic 
step increases of $200 which might eventually bring them to maximum salary 
of $12,000. Yet the three Bureau chiefs, whose duties and responsibilities are 
no greater, can look forward to the $12,000 rate. 

Another example will illustrate a different type of inequity—overpayment for 
services rendered. Section 4 (b) would pay the seven secretaries to the Com- 
missioners at a flat rate of $5,600. Actually, on a basis of comparisons with 
other agencies, we have allocated the position of secretary to a Commissioner 
to grade GS-7, ranging from $3,825 to $4,575. The seventh position, secretary 
to the Chairman, is allocated to grade GS-8 in recognition of the greater duties 
and responsibilities, and carries a salary range of $4,200 to $4,950. 
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Similarly, we have allocated the positions of legal assistants to the Commis- 
sioners to grades GS-11, GS-12 and GS-13, depending on their duties and respon- 
sibilities. The entrance rate of GS-11 is $5,400 and the maximum rate of GS-13 
is $8,600. Yet section 4 (b) would pay all seven assistants at the flat rate of 
$10,000 without regard to differences in their assignments. 

Because of these practical reasons, gentlemen, we are convinced that the posi- 
tions should remain subject to the civil-service laws and the Classification Act 
of 1949. I appreciate your willingness to hear me and urge you to correct section 
4 (b) as I have indicated. 

The Cuarrman. Mr. McFarlane, do you want to make a state- 
ment this afternoon, or would you rather make it Monday or some- 
time next week ? 

Mr. McFaruane. I cannot be here Monday or Tuesday, Mr. Chair- 
man. 

The Cuarrman. We do not want to preclude anybody from mak- 
ing a’statement. We will be glad to hear you. 


STATEMENT OF W. D. McFARLANE, SPECIAL ASSISTANT TO THE 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE 


Mr. McFariane. Mr. Chairman and gentlemen of the committee, 
this is the first time I have had the privilege of appearing before a 
committee of the Congress since I left here. Sitting around listen- 
ing to all of these members sitting on this hot seat I realize that there 
is quite a difference in where you sit, whether on the horseshoe up 
there, or out here as a witness. 

This statement is confined to a discussion of those provisions of 
this bill which would alter the congressional policy designed to pro- 
tect the public from private restraints and monopolies in the com- 
munications field. 

This policy against monopolistic restraints in radio is founded 
on the concept of radio as being peculiarly in the public domain 
and as being charged with an extraordinary degree of public interest 
because of the special significance of media of communications to a 
free society. 

On September 29, 1949, in response to the request of this committee 
for the views of the Department of Justice concerning S. 1973, the 
Department of Justice addressed a letter to the Honorable Robert 
Crosser, chairman of the committee, which contained substantially 
the following language. I might say that this statement is practically, 
in substance, the same statement that we made then. 

The bill would amend the Communications Act of 1934 (47 U.S.C. 
151 et seq.) by making certain changes in the structure of the Federal 
Communications Commission and its administrative and appellate 
procedure. 

Under existing law competitive considerations are specifically 
emphasized in important provisions of the Communications Act. 
The prohibitions of the Sherman Act are expressly made to apply 
to broadcasting. The Federal Communications Commission has con- 
sistently interpreted the congressional mandate as requiring it to 
administer its regulatory powers in the light of the purposes which 
the Sherman Act was designed to achieve. 
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It is the view of the Department of Justice that certain provisions 
of the bill here under consideration would alter the long establishie 
Congressional policy designed to protect the public from private 
restraints and monopolies in the communications field. This policy 
against monopolistic restraints in radio is founded on the concept 
of radio as being peculiarly in the public domain and as being charged 
with an extraordinary degree of public interest because of the special 
signficance of media of communications to a free society. 

Section 6 of S. 698 would amend section 307 (d) of the act (47 
U.S. C. 307 (d)) by striking out the clause that Commission action 
on renewals shall be limited to and governed by the same considera- 
tions and practice affecting the grant of original applications. 

Under the existing law the Commission has been free to regard thi 
applicant for a renewal as being on the same plane as other applicants 
for the same license, without being compelled to accord the existing 
licensee any preference because of the previous grant of a license to 
him. 

This denial of a preference to an existing licensee has been regarded 
by the Commission as a stimulus to licensees to do the best job pos 
sible in order to merit renewal of their licenses as against other 
applicants asserting superior qualifications. 

Further, such denial of a preference to existing licensees is con- 
sistent with the long-established congressional policy of negativing 
any property rights in licensees, which policy is continued in this bill. 

Under section 6 of the bill, however, it would be provided that 
licenses shall be limited to a term of 3 years in the case of broad- 
casting licenses and 5 years in the case of other licenses, but that upon 
the expiration of any license and upon application therefor, a renewal 
“may” be granted for an additional term. 

No standards would be provided in the section to govern the exer- 
cise of the Commission’s discretion in determining whether a renewal 
should be granted. 

By reference to section 13 and to section 8, however, it appears that 
the Commission must either grant the application for a renewal 
without hearing or, if a hearing is held, the burden shall be upon 
the Commission or upon those who oppose the granting of such re- 
newal to show that the public interest, convenience, and necessity 
would not be served by the granting thereof. 

This section would substitute a vested-interest standard for the 
existing competitive standard under which the Commission selects the 
best qualified applicant on the basis of competitive ability to serve the 
public interest and not on the basis of prior possession of a license. 
Thus, the bill in its practical effect would vest a perpetual right in a 
licensee by requiring the Commission or other applicants to establish 
his absolute disqualification as a basis for the denial of his application 
for renewal. 

In short, the bill would appear to insure the renewal of licenses with- 
out regard to competitive considerations so long as a licensee main- 
tained a sufficient standard of performance to prevent revocation of 
his license under section 312 of the act, as amended by section 11. 

The situation is all the more serious in view of the limited grounds 
upon which a license may be revoked, grounds which would be even 
further limited by the present bill as a result of the proposed deletion 
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of the provision that a license may be revoked because of false state- 
ments made in the original application. 

That is covered in section 11 of the bill. 

Section 6 of the bill is therefore objectionable in that it would 
sanction a monopolistic enjoyment of license rights inconsistent with 
the public character of the property involved and destructive of the 
competitive spur to better service inherent in the licensee’s knowledge, 
under existing law, that another applic ant may secure the license if 
he shows that he will render a superior service. 

Section 10 of the bill would amend section 311 of the act (47 U.S. C. 
311) so as to delete the provision authorizing the Commission to re- 
fuse a station license or permit to a person finally adjudged guilty 
by a Federal court of monopoly or attempting to monopolize radio 
communications. There is now pending before the Commission the 
question of revocation of the television licenses of those stations owned 
and controlled by the defendant in United States v. Paramount Pic- 
tures, Inc. (3384 U.S. 131). 

By the elimination of this existing power of the Commission to 
refuse a license, this bill would remove the most effective deterrent 
to monopolistic activities in the field of radio communications. This 
sanction should be retained. In the absence of such a penalty, the 
congressional policy against monopolistic restraints and abuses in 
the communications field, which is made explicit in the specific appli- 
cation of the antitrust laws and in the preservation of competitive 
principles commanded by sections 313 and 314 of the act, which would 
not be amended by this bill, may be substantially defeated for want 
of enforcement sanctions in the Commission. 

Section 10 is also deemed objectionable by virtue of its proposed 
elimination of the provision in section 311 of the act stating that the 
granting of a license by the Commission shall not estop the United 
States or any person aggrieved from proceeding against violators of 
the antitrust laws. 

Although section 313, making the antitrust laws applicable to the 
act, and section 314, preserving competition in the field of radio com- 
munications, would not be amended by the measure, it can be argued 
that (1) a Commission grant of license immunizes the licensee and 
(2) treble damage suits by individuals are no longer authorized. 
The first argument does not appear to constitute a serious threat to 
the enforcement of the laws entrusted to this Department. The 
elimination of private suits, however, would depart from the con- 
gressional policy of encouraging such suits when justified and would 
deprive the public of an effective deterrent against abusive restraints. 

It is feared that the over-all effect on the enactment of this meas- 
ure would be to prevent the Commission’s consideration of the public 
policy implicit in the antitrust laws in exercising its licensing powers, 
and thus substantially to nullify the antimonopoly policy upon which 
the Communications Act is so largely founded. 

In connection with section 10 of S. 658, it should be noted that on 
April 10, 1950, the Department of Justice filed with the Federal Com- 
munications Commission a memorandum in Docket No. 9572, in the 
matter of establishment of a uniform policy to be followed in licensing 
of radio broadcast stations’ cases in connection with violation by an 
applicant of laws of the U nited States other than the Communications 
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Act of 1984, as amended. In this memorandum, a copy of which 
attached hereto, the following major premises were set forth: 

(1) In determining the fitness of an applicant, the Commissio: 
may and should take into consideration the prior conduct of applicant 
that is inconsistent with the antitrust laws and their objectives. 

(2) The Commission should determine an applicant’s prior con- 
duct to the antitrust laws and the relation of such conduct to the ap- 
plicant’s fitness av a licensee. 

(3) The Commission should deny an application where the appli. 
cant’s prior conduct warrants a finding of public conduct in the 
future inconsistent with the antitrust laws and their objectives. 

Section 10 of S. 658 would further preclude these considerations 
and is objectionable on these further grounds. 

Accordingly, the Department of Justice reasserts the oppositior 
to enactment of this bill in its present form. 

That concludes the statement of the Department. 

The Cuatrman. Are there any questions ? 

Mr. Woxverron. I was going to ask whether you presented th 

same views that you have expressed here in their past hearings? 

Mr. McFartanp. I am in the Antitrust Division, Transportatior 
Section. I did not, Mr. Wolverton, but a member of the Department 
did; yes, sir. 

Mr. Wotverton. That is all. 

The Cuarrman. Mr. Harris. 

Mr. Harris. I have just one question. Is it your viewpoint that 
this section should prevail, as far as the Department is concerned, 
regarding violations of the antitrust laws? 

Mr. McFartane. Which section are you referring to, Mr. Harris 

Mr. Harris. Section 10. 

Mr. McFaruane. Yes, sir; we think it is very material that it re- 
main intact. 

Mr. Harris. It is rather severe; is it not? 

Mr. McFartane. No. On the other hand, I think it is the principal 
section that would give proper consideration to antitrust violations 
in such matters, and if you remove that section we are materially 
concerned and feel that it would tie the hands of the Commission 
to where they could not consider antitrust law violations in the grant- 
ing of renewals in this broadcasting field, and I think the best evi- 
dence of that is that the Commission has felt it necessary to hold 
up quite a large number of applications pending the outcome of this 
legislation here. I do not know whether it is upon this point, but 
anyway, they are being held up. 

Mr. Harris. I am just as much concerned with the antitrust laws 
and with the maintenance of effective antitrust laws as you or any- 
one else. 

Mr. McFaruane. Yes, sir. 

Mr. Harris. I think that certain monopolistic practices should 
be restrained and that they cannot be permitted to unjustly and un- 
necessarily impose the Pave on the public, whether for personal or 
private gain because the public would suffer thereby, but on the 
other hand, I wonder if you agree with me that practically all anti- 
trust cases are highly technical ? 

Mr. McF artane. Well, when I was up here on the Hill, Mr. 
Harris, I had that idea, but since I have been down there working 
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in the Department, it does not seem to me that they are so tech- 
nical, and we have sections down there that are always glad to ex- 
plain any technical matters in which the public may be interested, 
and that service is available. I see no reason why it should be any 
more of a technical law than any other section of the statutes. 

Mr. Harris. Do not misunderstand me. I am not complaining, 
Mr. McFarlane, that the Department has not cooperated in every 
manner that this committee has requested, and I want to express 
our appreciation for the cooperation you have given on any and all 
of these matters wherein adjustments of the antitrust law are con- 
cerned, and in other matters, but by being technical I mean that the 
acts alleged to have been committed by the company sometimes could 
be determined one way or the other as to whether the antitrust laws 
were being violated. Am I wrong about that or not, in your view- 
point ? 

Mr. McFaruane. I believe you are, Mr. Harris, because I think 
the record will bear out and justify this statement that antitrust 
lawsuits are not filed by the Department unless there is a very care- 


} ful investigation made and there has been a well-justified basis for 


the action. 

Mr. Harris. I am not trying to imply that they have been; I am 
merely trying to seek information. 

Mr. McF aruanp. I am just trying my best to give it to you. 

Mr. Harris. I appreciate that, too, but I will have to respectfully 
disagree with you with reference to technicalities of the application 
of the antitrust laws. 

Mr. McFaruanp. Yes, sir; that is your privilege. 

Mr. Harris. Nevertheless, that does not alter consideration of the 
problem you have presented to us. I was just wondering if you knew 
of any other industry where the death sentence is the sanction when 
once you are found guilty ? 

Mr. McFaruanp. That is an interesting statement, Mr. Harris. I 
know that was given great publicity in the propaganda that was pro- 
mulgated by the Power Trust when we were considering up here the 
Wheeler-Rayburn bill—you remember that. 

Mr. Harris. Maybe that is the other case I am thinking of. 

Mr. McFartanp. That is the only time I ever heard of that lan- 
guage being used. 

Mr. Harris. The holding company bill—— 

Mr. McFartanp. The Wheeler-Rayburn bill; yes, sir. 

Mr. Harris. That is the one I was trying to think of. 

Mr. McFariane. I do not consider section 10, in other words, as 
being entitled to such a cognomen as that. I do not think that it is a 
death sentence; no, sir. I think that a law violator who has violated 
the antitrust laws ordinarily considers that he has not, perhaps, too 
seriously violated the law; that it is a misdemeanor. 

(Discussion off the record.) 

Mr. Harris. Now, seriously, I was wondering about the severity of 
it, as the Department says here. I appreciate the fact that when the 
law is violated and the public suffers thereby, there should be some 
extreme penalty. I have always believed in that concept of our 
laws, but as I have observed the operation of the antitrust laws 
and the length that the Department has to go to in order to prove 
their cases against the contentions on the part of the other party, it 
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seems to me that if there is a doubtful case with reference to monoypo- 
listic practices against the public interest there should be a lot of con. 
sideration given as to whether the findings might be conclusive. 

Mr. McFaruanp. The deletion of that portion of section 10 which 
prohibits the Commission from considering the applications on te- 
newal, I am sure is what you have in mind. 

Mr. Harris. Yes. 

Mr. McFaruanp. If I may, I would: like to refer to this section so 
that we will clearly understand just what we are discussing. 

Mr. Harris. What I have in mind is whether your concept, as you 
have presented it here, is such that it must be mandatory on the Con- 
mission that they deny renewal if there is information presented t 
them of violation of the antitrust laws? 

Mr. McF aruanp. No, I do not think the statute that we passed back 
in 1934 makes that requirement either, Mr. Harris. I am glad yo 
raised that point, but I think they should be allowed to consider that 
along with every other question that is involved in the granting of the 
renewal of their application, but I do not see that it is fair to amend thy 
law, and the Department does not feel that it is fair to amend the law 
as provided in section 13, shifting the burden of proof onto the Com- 
mission, requiring them to show that these licensees are not entitled 
to their licenses. 

Mr. Harris. I do not want to belabor this point at all, but just 
let me read you a section of the Communications Act with which | 
gather you are familiar. Section 311 of the Communications Act of 
1934, as amended states: 

The Commission is hereby directed to refuse a station license and/or the 
permit hereinafter required for the construction of a station to any person (or 
to any person directly or indirectly controlled by such person) whose license 
has been revoked by a court under section 313, and is hereby authorized to refuse 
such station license or permit to any other person 


Mr. McFartane (interposing): You have covered the part, Mr 
Harris. 
Mr. Harris. No; let me finish (reading) : 


to any other person (or to any person directly or indirectly controlled by suc! 
person) which has been finally adjudged guilty by a Federal court of unlaw 
fully monopolizing or attempting unlawfully to monopolize, radio communica 
tion, directly or indirectly— 


and so forth. What is that? 
Mr. McFartane. I misunderstood the purport of your question. 
Now, as to the part in Section 311 that you have just read, that is 
the part that is now left in the act under the amendment to section 10. 
and all of the rest of that section 311 of the act is stricken. That is 
on the granting of an original application and here, as I understand 
it, all this portion of the act is stricken out under section 10 except— 


The Commission is hereby directed to refuse a station license and/or the per 
mit hereinafter required for the construction of a station to any person (or t 
any person directly or indirectly controlled by such person) whose license has 
been revoked by a court under section 313. This portien of section 311 is 
stricken out; and is hereby authorized to refuse such station license and/or 
permit to any other person (or to any person directly or indirectly controlled 
by such person) which has been finally adjudged guilty by a Federal court of 
unlawfully monopolizing or attempting unlawfully to monopolize, radio com 
munication, directly or indirectly, through the control of the manufacture or 
sale of radio apparatus, through exclusive traffic arrangements, or by any other 
means, or to have been using unfair methods of competition. 
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Now, that is the section there, and, of course, the remainder of 
the section that is stricken out deals with the antitrust violations not 
only by the licensee, but someone who is placed in its position by 
transfer or otherwise in the ownership of the license and who would 
be up for renewal of license or the renewal of application, but under 
the proposed bill, they would not be allowed to consider these previ- 
ous antitrust violations in such applications or renewals if this meas- 
ure becomes law, as we understand it and interpret it. 

Mr. Harris. I am reading you the law. 

Mr. McFaruane. That is the existing law, but this bill would 
change that. 

Mr. Harris. I know, but you said that you wanted the law just 
like it is. 

Mr. McFartane. That is right; that is our position, sir. 

Mr. Harrts. That is what I thought. 

That is all. 

The Cnamrman. Mr. Bennett. 

Mr. Bennerr. Under this monopoly section, as I understand it, 
under the present law, the Commission may consider a conviction as 
one factor in denying the license, but might not use that exclusively 
if the applicant is qualified in other respects ? 

Mr. McFartane. I think that is correct. 

Mr. Bennett. I want to ask you about section 6. Did I understand 
you correctly to say that, in your opinion, if section 6 of the Me- 


'Farland bill were enacted it would create a monopoly in the radio 


and television industry as far as licensees are concerned / 

Mr. McFarane. No; section 6 alone, I do not think, would do that, 
but taken in connection with the other amendments that are proposed 
in the bill it would eliminate this provision which authorizes the 
Commission to consider antitrust violations along with other 
qualifications. 

Mr. Bennerr. Leave the antitrust law out of it. Section 6 does not 
deal with the antitrust law ? 

Mr. McFartane. No, that is right; it just deals with questions of 
renewals and what the Commission may consider. 

Mr. Bennerr. I understood you to say that the enactment of sec- 
tion 6 would create a monopoly on the part of licensees who are now 
licensed because it would be more difficult, it would deprive the Com- 
mission of the right they now have of the competitive issuing of a 
license ? 

Mr. McFaruane. No, sir. 

Mr. Bennett. Maybe I misunderstood you. 

Mr. McFartane. Our statement does not go to that extent, Mr. 
Bennett. I am sorry, I do not have enough copies of this statement 
to be able to furnish you one; I should be glad to furnish sufficient 
copies. I will have sufficient copies up here for you on Monday. 

Mr. Bennett. Let me ask you this. Is there anything wrong with 
the language of section 6 with respect to renewal, which gives the 
licensee the right to renewal if the Commission finds it is in the 
public interest, convenience, and necessity 4 

Mr. McFartane. I did not hear the last part of your question. 

Mr. Bennett. Is there anything wrong with the language of sec- 
tion 6 which says that the Commission shall renew the license if it 
finds it to be in the public interest, convenience, and necessity ? 
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Mr. McFartane. No, sir. I see no objection to that section if they 
had not stricken out the provision that allows the Commission to 
consider their background, as to whether or not they have violated 
the antitrust law; but, by striking out that provision, along with the 
provision of section 10 and shifting the burden over to the Commis 
sion under secion 13, and taking all these arguments that we have 
made, and taking into consideration the common knowledge that your 
committee has of the workload that the Commission has, they do not 
have time to set up an investigatory procedure to go into the back- 
ground as to whether or not these patries have violated these laws, 
And if our information is correct, and as I understand the bill, they 
would not be allowed to consider whether or not they had violated 
the antitrust laws on the renewal application if these amendments 
proposed are enacted into law. 

Mr. Bennerr. Would they not be allowed under section 10 to con- 
sider the fact that the applicant had violated the antitrust laws? Is it 
not true that all that section 10 does is to prevent the Commission 
from using a conviction under the antitrust laws as a basis exclusively 
for denying the license ? 

Mr. McFarvane. I think the answer to that, Mr. Bennett, would 
be, if I correctly understand your question, as to the language that is 
left under section 10 of the bill—you will notice that they are directed 
to refuse a station license or a permit as required for the construction 
of a station, to any person whose license has been revoked by a court 
under section 13; and under that only. That would be under such 
a proceeding, but all other proceedings such as mentioned under the 
rest of the section would be stricken out and they would not be allowed 
to consider any restraints or antitrust violations, such as are there 
provided; but only the section under that one proposition and the 
other two sections, concerning antitrust law violations, which may 
be of a very broad nature, would be eliminated and they would not be 
allowed to consider that. 

Mr. Beckworru. Will the gentleman yield to me? 

Mr. Bennett. I yield. 

Mr. Beckwortu. Would you go so far as to say that it would con- 
stitute far-reaching protection for any person who was seeking a re- 
newal of his license ? 

Mr. McFartane. Will you state that again ? 

Mr. Beckwortu. Would you go so far as to say that it would con- 
stitute rather far-reaching protection for any person seeking a re- 
newal of his license—the total import of the bill? You stressed that 
the word “construction” would probably imply that one was originally 
building the station. 

Mr. McFariane. That would be on a new application. 

Mr. Beckworru. Let me ask you the question this way. Does the 
total bill provide a great deal more protection for those who have 
stations than for those who do not have stations, so far as antitrust 
violations are concerned ? 

Mr. MoF arvane. I think it does; I think it would. 

Mr. Beckwortu. And on what do you base that ? 

Mr. McFartane. As to the congressional policy, if I have the right 
information, al 1 think I have—I do not know where C ongress has 
ever given such a vested interest in any license. These licenses are 
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riven free to these people. It costs them nothing. The little paper 
work that they are required to file on a renewal application is of minor 
onsequence. But the fact that they may be violators of the antitrust 
aws and have violated the antitrust laws, is of very material interest 
othe people, and to the Commission, in considering a renewal applica- 
jon, as to whether or not this party would be qualified to operate that 
tation in the public interest. 

Mr. Beckwortn. Let me ask the question another way. Suppose a 
rson has a station and has operated it, let us say, for 10 years and 
somewhere along the way he has been convicted of an antitrust viola- 
ion. Under the terms of this proposed legislation, would there be a 
‘hance for him to continue to get renewals? 

Mr. McF artane. Under existing laws? 

Mr. Becxwortu. No, under this bill. 

Mr. McFaruanr. I think this bill, if enacted into law would give 
him a perpetual license. That is the efféct of it. 

Mr. Beckworrn. A conviction of an antitrust violation would not 
top it, would it? 

Mr. McFaruane. No, sir. 

Mr. Beckworrn. That is what I am trying to get at. 

Mr. McFariane. It may not stop him under existing law. But 
inder the amendments proposed in this bill, without question, he has a 
vested right. This Congress has refused to give anyone, under the 

Interstate Commerce Act, the Civil Aeronautics Act, or any other act, 
so far as I know, a vested right in these licenses that are granted by 
these Commissions. But here they are establishing a new policy. I 
do not know if that is the policy that you want to establish. If that is, 
we will try to do our best to live under it and try to enforce it. 

Mr. Beckwortu. The thing that I am trying to develop is whether 
or not that person or company seeking a renewal would suffer less, 
under an antitrust conviction, than the person who seeks the station 
originally? ‘That is the point I am trying to develop. I may not be 
we myself clear. . 

Mr. McFaruane. I think definitely that is true under this bill. 

Mr. Becxwortu. That is what I have wondered. It seems that 
would be true. 

Mr. McFaruane. I do vot think there is any question about that. 
I have sat here throughout the hearings and I listened to Chairman 
Coy’s statement on that and I think his full explanation is clear on 
that point, much clearer than I think any other person who has 
testified on this proposition. 

Mr. Bennett. This is very confusing to me and I think it must be 
confusing to other members of the committee. Mr. Ream testified at 
length about that situation and he is still present. There seems to be 

so much variance, at least there is in my mind, between these two 
statements. I wonder if we could not have Mr. Ream briefly restate 
his position. 

The Cuarrman. It is almost 5 o’clock. I would rather call Mr. 
Ream back some other day than to keep the committee in session now. 
The committee has been in session an hour longer than we expected it 
would be. 

Mr. Worverton. If the chairman would permit, if he could do it in 
a few words right at this point, I think it would be helpful. 
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Mr. Ream. Mr. Chairman, I disagree with the proposition that if 
this legislation is passed, the Commission is not empowered to con- 
sider antitrust vidlatlane. 

The Cuarrman. I do not think the witness said that. 

Mr. McF artanr. I have never made any such statement as that. 

Mr. Ream. Well, I am glad to hear that you did not. 

Mr. Becxworru. Let me ask you the question I was trying to 
develop. Would a conviction under the antitrust laws affect more 
unfavorably a person or a company that has a station and is operating 
it, than one who is originally seeking the station 

"Mr. Ream. The only difference, Mr. Beckworth, that I can conceive 
between the two is that if there is a person that has a license and the 
antitrust thing is brought in, presumably he continues to operate 
until it is finally decided in the courts. Let us assume he is able to 
do that. A new licensee is delayed a considerable time if that, or any 
other reason, comes up which requires litigation. I think in that re- 
spect only the existing licensee perhaps is in a little better position. 
But theoretically the antitrust matter, under the existing law—which 
is to my mind very wrong—or under the proposed law—it makes no 
distinction between the two classes. 

Mr. Bennett. What is the difference? The licensee makes an 
application for renewal under the present law and there is an anti- 
trust conviction against him. What is the difference between the 
situations under the present law and under the proposed legislation! 

Mr. Ream. Under the present law, as we have always read it, the 
Commission has the power and can exercise it if it wants to, to deny 
his license out of hand, without anything else. It is specifically stated 
so in section 311. Under the legislation pending, if it is enacted into 
law, the Commission considers that along with other things and has 
to make some reasonable determination and does not have the arbi- 
trary power to cut him off just because of one antitrust violation. We 
have nover contended under any legislation that we have proposed in 
this respect that antitrust v iolations should not be considered by the 
Commission as bearing on the applicant’s qualifications. 

The Cuamman. Do you care to reply, Mr. McFarland? 

Mr. McFarvanp. Our reply I think is clear on that point. How- 
ever, I might add this statement. If that is true, then why does the 
Columbia Broade ‘asting System and why do these other people become 
so interested in striking out this provision? Why are they so inter- 
ested in striking out the provision which would tie the hands of the 
Commission in the consideration of whether or not the parties have 
violated the antitrust law? I think that is very simple. I have lis- 
tened here in vain for somebody to cite cases—I have heard neither 
Mr. Ream nor anyone else—that would justify these material changes 
so far as the antitrust law are concerned. If there is so little differ- 
ence between the law and the proposed legislation, why not leave it as 
itis? They have not cited a single case, a single illustration; no one 
who has testified here in regard to these matters has been able to point 
to a single case or an instance where the Commission has wrongfully 
taken away any of their stations. 

Yesterday, at noon, I asked the Commission lawyer, “How many 
applications for renewal have been denied by the Commission in the 
last 10 years?” I was trying to find out what all the shooting is 
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about. He said five. In the words of Mr. Shakespeare, it looks to 
me that there is here much ado about nothing. 

Neither Mr. Jones nor anyone else who has testified here impugned 
the integrity of the Commission, nor have they said that they had 
wrongfully taken away from anyone any of their material rights, so 
I cannot see why we should materially amend provisions that would 
remove the sanction of the antitrust laws from the act. 

The Cuarman. Gentlemen, the committee will stand adjourned 
at this time. 

(Whereupon, at 5 p. m., the committee adjourned, to meet on Mon- 
day, April 30, 1951, at 10 a, m.) 
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MONDAY, APRIL 30, 1951 


Hovse or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND ForeIGN ComMMERCE, 
Washington, DP. C. 

The committee met at 10 a. m., Hon. Robert Crosser (chairman) 
presiding. 

The Cuarrman. The committee will be in order. 

This morning we will hear first Mr. Leonard Marks, attorney on 
behalf of the New York Municipal Broadcasting System. 


STATEMENT OF LEONARD H. MARKS, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Marks. My name is Leonard H. Marks; I am an attorney spe- 
cializing in the practice of radio communications matters before the 
Federal Communications Commission. I am a partner in the firm 
of Cohn & Marks, 1625 I Street NW., Washington, D. C., which has 
been retained as special counsel for the city of New York to represent 
Station WNYC, which is owned and operated by the city of New 
York. 

I might say at the outset I am testifying from an abundance of cau- 
tion in order that there be no misconstruction or strained construction 
of the proposed provisions of S. 658 in the event it is adopted in its 
present form. The basis of my testimony is the past operation of 
Station WNYC. In order to appreciate the point I am going to make, 
I must give you just a briefing on the background of the operation of 
this station. 

Station WNYC is the only noncommercial, municipally owned 
broadcast station in the United States. It has been licensed to the 
city of New York for approximately 20 years, during which time it 
has achieved remarkable recognition for the contributions which it 
has made to the New York metropolitan area. 

Station WNYC is licensed to operate on 830 kilocycles, a clear 
channel on which Station WCCO, Minneapolis, Minn., is the dominant 
station. Under the terms of its license, Station WNYC is required 
to cease operations at sunset but since 1942 it has been able to continue 
its broadcast until 10 p. m. eastern standard time, by virtue of a “spe- 
cial-service authorization” which has been granted periodically by the 
FCC. 

Station WNYC does not carry commercial broadcasts and accord- 
ingly does not compete for advertising support with any of the other 
New York stations. Its programs have been designed to serve the 

345 
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civic, cultural, educational, and community needs of the metropolitan 
New York area. 

In recognition of the fine service which Station WNYC has ren. 
dered, many awards have been conferred upon it. Many of its out- 
standing programs have ‘been presented during evening hours, during 
which time it operated pursuant to the special-service authorization 
to which I previously have referred. Without such special-service 
authorization it would not be possible at the present time to present 
these outstanding prorgams during the evening when a maximum 
audience can be reached. 

S. 658 proposes to add to section 3 of the Communications Act, sub 
paragraph (bb) which would include in the definition of “license” 
that instrument of authorization issued by the FCC, no matter by 
what name. It would appear, therefore, that the special service au 
thorization which WNYC must have to continue its nighttime opera- 
tion might be included in the category of a “license.” 

Further, S. 658 proposes to amend section 309 of the Communica- 
tions Act by the following: 

(d) Such station licenses as the Commission may grant shall be in such gen 
eral form as it may prescribe, but each license shall contain, in addition to othe: 
provisions, a statement of the following conditions to which such license shal! 
be subject: (1) The station license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequencies designated in the 
license beyond the term thereof nor in any other manner than authorized therein 
(2) neither the license nor the right granted thereunder shall be assigned or 
otherwise transferred in violation of this Act; (8) every license issued unde: 
this Act shall be subject in terms to the right of use or control conferred by se« 
tion 606 hereof. 

After a study of these provisions, there appears to be some doubt 
as to the right of the Commission to issue special service authoriza- 
tions. It is doubtful whether such a result is intended, particularly 
since the Commission’s experience has demonstrated that the special 
service authorizations have been a necessary vehicle for permitting a 
station to operate on occasion in a manner not contemplated by its 
original license. 

Special service authorizations have been frequently and successfull) 
used to permit FM stations to operate on an interim basis until such 
time as the final installation could be completed. In adjusting difli- 
cult allocation problems, the Commission has on occasion found it 
necessary to issue special service authorizations in order to allow a 
station to operate on a different frequency until such time as the engi 
neering difficulties could be solved. It can thus be seen that an elimi 
nation of special service authorizations would be contrary to public 
interest and would hardly serve to assist the Commission in the han 
dling of its many difficult allocation problems. 

The present provisions of the bill can be construed to permit special 
service authorizations in the name of a licensee, but in order to remove 
any doubt that might be created by the provisions of S. 658 it is my 
suggestion that section 8 be amended to read as follows (see sec. 309(d), 
p. 20 of the committee print) : cs 

5. (d) Such station licenses as the Commission may grant shall be in such 
general form as it mey prescribe, but each license shal! contain, in addition to 
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other provisions, a statement of the following conditions to which such license 
shall be subject: (1) The station license shall not vest in the licensee any right 
to operate the station nor any right in the use of the frequencies designated in 
the license beyond the term thereof nor in any other manner than authorized 
therein— 


and then I suggest the addition of the following: 


* * * however, a special service authorization may be issued to the licensee 
of a broadcast station for a service other than or beyond that authorized in its 
existing license for a period not exceeding that of its existing license * * *. 

The adoption of this minor suggestion would remove any possible 
doubt in the construction of S. 658 and would permit the Commission 
to carry on the same practice which it has for 20 years in taking care 
of difficult allocation problems for stations which merit such atten- 
tion. This is not designed to create an instrument of authorization 
which would be used regularly on a day-to-day basis by hundreds of 
licensees but, rather, to take care of the exceptional case such as 
WNYC demonstrates. 

Mr. Hesetron. If I understand your recommendation correctly, 
you do not intend to suggest the elimination of 2 and 3. 

Mr. Marks. Oh, no. This would be an addition to 1. 

Mr. Hare. Is the term “special service authorization” defined some- 
where? 

Mr. Marks. It is not defined in this bill; it is defined in the Com- 
mission’s rules and regulations, and it is pursuant to those rules that 
the Commission now makes this authorization. 

Mr. Hare. And the rules are based on the Communications Act? 

Mr. Marks. That is right. And it is only by virtue of this proposed 
amendment of section 3 that any lawyer could even argue that any 
change was contemplated, and I want to foreclose that argument. 

Mr. Priest. The only language you would add, then, is that under- 
scored at the end of your statement ? 

Mr. Marks. That is right, and retaining 2 and 3 as contained in the 
committee print. 

Mr. Hate. Have you ever discussed a provision of this sort with 
the Federal Communications Commission, or anybody representing 
them ? 

Mr. Marks. Not on a formal basis—just in passing. As a matter 
of fact, the only informal opinion I got was, “Well, probably the 
‘ommission could continue with its present practice.” In fact, I 
called this to the attention of the staff as a possible construction, but 
that is the only conversation I have had with them. 

Mr. Hae. So far as you know, there is not any opposition to this 
amendment ¢ 

Mr. Marks. So far as I know, there is not, sir. 

The CHarrman. Thank you very much, Mr. Marks. 

Mr. Marks. Thank you. 

The Cuairman. The next witness will be Mr. Justin Miller, presi- 
dent, National Association of Radio and Television Broadcasters. 

Please state your name and address and the official position you 
occupy. 
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STATEMENT OF JUSTIN MILLER, PRESIDENT, NATIONAL ASSOCIA. 
TION OF RADIO AND TELEVISION BROADCASTERS, WASHINGTON, 
D. C. 


Mr. Mitier. My name is Justin Miller. My official address is 177) 
N Street NW., Washington, D. C. My title is president of the Na- 
tional Association of Radio and Television Broadcasters. 

I am appearing here to recommend the passage of S. 658. We be- 
lieve the bill has the support and approval of those broadcasters who 
have studied its provisions. This is borne out further by a resolution 
adopted at the annual convention of the association on April 18 
which, after “whereasing” concerning the pendency of the bill, con- 
cluded : 

Now, therefore, be it resolved by the membership of the National Associa- 
tion of Radio and Television Broadcasters, in convention assembled, That they 
do hereby urge prempt, favorable consideration of S. 658 by the United States 
House of Representatives; and that all members of the House Int rstate and 
Foreign Commerce Committee be forthwith furnished a copy of this resolutior 

I may say this statement was prepared early during your hearings. 
and it is somewhat repetitious, but I think it will portray the basis 
on which you can question me, and that is what you want todo. Sol 
will go through with it as it was prepared. 

This bill is the culmination of much serious study by committees 
of both Houses. The Senate committee has viewed it as noncontro- 
versial in most of its aspects, and it has been passed four times by the 
Senate—twice in the last Congress, and twice in the present one, 

S. 658 deals largely with matters of procedure and organization 
and is intended to streamline the operations of the Commission: to 
insure prompt and efficient action on applications for broadcasting 
licenses; and to guarantee full and fair hearings and determinations 
by persons not engaged in investigatory or prosecutory functions of 
the Commission. 

Passage of this bill and accomplishment of these objectives now is 
of special import. The Commission is presently engaged in the final 
phases of lifting the television freeze. When the thaw does come— 
this summer or fall—more than 2,000 television channels will be sud- 
denly available for licensing. Based upon the interest evidenced to 
date in this new medium, it can be anticipated that the Commission 
will be faced with an unprecedented workload. S. 658 will assist 
mightily in bringing this service to the public in a fair and expeditious 
manner. 

The bill reveals a clear understanding of the problems which are 
confronted in any attempt to amend the Communications Act, and is 
the first major overhaul of that act since its enactment in 1934. Since 
the introduction of the bill, the Commission has recognized the neces- 
sity for some of the proposed changes, by adopting them, on its own 
initiative, in the form of new rules. These rules, however, are purely 
discretionary and self-limiting. Moreover, they can be as easily re- 
voked as adopted. To the extent that they carry out the purposes of 
the bill they should be enacted into law, and placed beyond the power 
of the Commission to change. 

Now let me make specific reference to certain sections of the bill. 
Sections 2 and 3: The changes suggested by these sections of the bill 
are proposed definitions of terms frequently used in the regulation 
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of broadcasting. I suggest that it might be well to include, also, a 
definition of “television.” Whether logically or not, the two words 
“radio” and “television” have come to mean quite different forms of 
broadcasting. Throughout the act, and throughout the proposals 
contained in this bill, we find reference to “radio” communications, 
“radio” station licensee, and so forth, but no reference to television. 
Inclusion in the act of a definition of television would constitute legis- 
lative recognition of the fact. 

As a matter of fact, there is no definition of “radio,” either. There 
is a definition of “radio communication,” and properly speaking, tele- 
vision comes within that particular definition. However, we are get- 
ting an increasing use of the two words “radio” and “television” to 
distinguish one from the other, and it might be well for your technical 
professional staff to consider the wisdom of a definition to cover that 
fact. 

Sections 5 and 17 are closely related and have been considered to- 
gether by most witnesses. My reasons for recommending approval 
of these two sections follow closely the arguments of Commissioner 
Robert Jones. Both sections are important in securing judicial pro- 
cedures and action in those cases where the Commission is required to 
perform judicial functions. The considerations which prompted Con- 
gress to set up such administrative agencies as the Federal Commu- 
nications Commission, and to limit judicial review of their decisions, 
certainly did not include congressional intention to deprive citizens 
of the fundamental constitutional guaranties of fair trial. The recent 
adoption by Congress of the Administrative Procedure Act should 
put to rest any doubt which may have existed. upon this point. 

Section 5 is designed to secure an organizational structure which 
will streamline the Commission’s ope rations and which will separate 
its rule-making, legislative, and nonadversary functions from its judi- 
cial functions. Section 17 sets up the procedural pattern to be fol- 
lowed in judicial hearings, thus supplementing and rounding out the 
modus operandi conte mplated by section 5. 

It is not necessary, certainly, at this stage of your hearings, to 
repeat again the specific provisions of these two sections. Rather, let 
me emphasize and illustrate some of the points which were made by 
Commissioner Jones. 

(1) One of the fundamental theories of administrative government 
is that the Commissioners, who are selected by the President and con- 
firmed by the Senate, are men so expert in the particular field of 
oppointment that they are qualified to decide questions presented, upon 
the facts supplied by competent witnesses. Experience has shown, 
however, that frequently these men are not so expert as this theory 
contemplates ; consequently, they are increasingly inclined to fall bac k 
upon the so-called expertise of men who hold subordinate positions, 
men who are unknown to Congress or to the President, and who, con- 
sequently, fall far short of this concept of administrative government. 

Now, recognizing the tremendous burden imposed upon such Com- 
missioners and the great complexities involved in the modern world 
of industry in which they perform their duty of regulating interstate 
commerce, it becomes necessary to recognize their need for advice 
beyond the bare factual testimony of most witnesses. This is where 
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the expertise comes in. Generally speaking, this is the same kind of 
expert testimony as that which is received daily in courts of law. 
Every trial lawyer knows just how tricky such evidence is and how 
frequently it falls apart under close cross-examination and the cross- 
fire between experts. Sometimes an expert nurses a pet idea or preju- 
dice to a point where he has a vested interest in it and becomes emo- 
tionally disturbed when anyone challenges it. Consequently, it is 
vitally important that such evidence be subje cted to the close scrutiny 
which can come only from hearing the testimony of another expert 
who holds contrary views and from careful cross-examination. 

Now we come to a vital point of this bill. If a Commissioner— 
studying a record in order to reach a decision—reaches an obscure or 
clifficult issue, he is very vulnerable to the persuasive arguments of the 
Government experts who bring to him the ideas and philosophies which 
they have developed, unchallenged over the years, in their ivory towers. 
Commissioner Jones, from his experience as a trial lawyer and legis- 
lator, sees at once the dangers of such a method of receiving expert 
t¢ stimony. Perh: aps there m: Ly) be no evidence upon the point in the 
record; perh: ips the Commission’s e xpert would h: ave been found un- 
qualified to express an opinion upon the subject if his evidence had 
been offered in open pS Obviously, the broadcasters who are 
parties in the hearing do not even know that the Commissioner’s mind 
is being made up for him in such an irregular manner; obviously there 
is no opportunity for cross-examination or for hearing the other side 
of the proposition from another expert. It would be shocking to 
think that a judge might decide a submitted case on such an ex parte 
basis. Of course, it is easy to understand that a sincere Commissioner, 
unaware of the dangers of receiving evidence in this manner, and 
anxious to get help in deciding his case, should weleome such expert, 
eX parte assistance. But how far such a performance departs from 
the “fair trial” concept for which we have fought so long! 

The procedure a ape OE in these sections, 5 and 17, would bring 
such evidence into the open; it would not deprive the Commission of 
its benefit, but woul eulhect it to proper tests of validity under cross- 
examination and the challenge of other expert witnesses. Obviously, 
no understanding person could object to the proposed changes which 
would accomplish what Mr. Jones called “justice in the traditional 
Anglo-American way.” 

(2) A similar situation is involved when Commission attorneys, 
who have investigated and prosecuted a case are allowed a back-door 
approach to particular Commissioners, or even when such attorneys 
are permitted to argue a submitted case to the whole Commission, 
ex parte. Again, it is as if a judge were to permit a party or his 
attorney to come to his chambers to argue a submitted case, without 
knowledge of the other party or his attorney, and without opportunity 
to reply. Who knows what arguments might be presented if this 
sort of thing were permitted? Perhaps the very arguments or evi- 
dence which a hearing examiner had excluded because improper, 
might be reoffered and accepted, especially by Commissioners un- 
trained in the law of evidence. Perhaps political considerations en- 
tirely improper to the decision might be urged. One would suppose 
that the Commissioners themselves, as a measure of self-protection, 
would be the first to reject such ex parte approaches. The fact, that 
the present practice of the Commission requires an “on the record” 
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proceeding is evidence that the Commission itself recognizes the 
danger. Certainly it should be further protected by requiring that 
the practice be followed, as proposed in this section of S. 658. 

On the other hand, the proposal that each Commissioner shall have 
his own legal assistant and that a review staff—completely separated 
from the staff which participates in hearings—shall be available to 
the Commission, comes closer to the desired end. Even here there 
is some danger of the kind suggested by Commissioner Jones. The 
unfortunate thing about it is that men completely untrained for such 
work, and here I refer to judicial work, are sometimes made Com 
missioners and charged with judicial duties. It is significant that 
aman with Mr. Jones’ background should call the matter to the com- 
mittee’s attention. 

In connection with these sections, 5 and 17, the question may be 
asked, why is it necessary to have such amendments as proposed in 
S. 658 when we have, already, an Administrative Procedure Act. 
The answer is as follows: The need for this restriction, generally, 
is recognized in section 5 (c) of the Administrative Procedure Act, 
which precludes hearing officers from ex parte consultation on any 
fact in issue unless all parties have been given notice and opportunity 
to participate. Persons engaged in investigative or prosecutory 
functions cannot participate or advise the hearing oflicers except as 
witnesses or counsel in public proceedings. Because these restric- 
tions of the Administrative Procedure Act are not required for cases 
involving “initial” licensing, the act,of itself, is not necessarily appli- 
cable to the majority of contested cases handled by the Commission. 
That is, the Commission is faced with many contests on applications 
for an initial license to operate a broadcasting station. Realizing the 
desirability of expanding the provisions of the Administrative Pro- 
cedure Act so as to prohibit consultation between hearing officers and 
certain staff members, the Commission on July 6, 1949, accomplished 
this result by adopting its rule 1.858. But the Commission did not, 
in its rule, make these limitations as strictly applicable to itself as 
it did to its hearing examiners. It is the very proper purpose of this 
legislation to write into law the same separation policy applicable 
alike to examiners and Commissioners. 

These provisions of S. 658, therefore, will supplement the provisions 
of the Administrative Procedure Act, in securing a minimum guar- 
anty of a full and fair hearing, and will avoid a danger which the 
Senate Judiciary Committee recognized as being implicit in the 
exemptions provided by that act in rule-making and initial licensing 
proceedings. This is evidenced by the following language of the com- 
mittee report: 

The exemption of rule making and determining initial applications for licenses 
from provisions of sections 5 (c), 7 (c), and 8 (a), may require change if, in 
practice, it develops that they are too broad. Earlier in this report, in com 
menting upon some of these provisions, the committee has expressed its reasons 
for the language used and has stated that, where cases present sharply con 
tested issues of fact, agencies should not as a matter of good practice take 


' advantage of the exemptions (Rept. 792, 79th Cong., Ist sess., 1945, p. 30). 


In S. 658 it is recognized that contested initial licensing proceedings 
fall properly into the classification of quasi-judicial proceedings, 
rather than with rule-making proceedings. 

Section 5 (d) of the bill provides for monthly meetings of the 


| Commission to review its workload, with the objective of expediting 
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the business before it. If a final decision is not rendered within 
months from the date of filing an application in all original applica 
tions, renewal or transfer cases, or within 6 months from the final! 
date of the hearing in all hearing cases, the Commission is to report 
the delay to Congress and the reasons therefor. This provision im- 
posing time limitations provides assurance of the prompt and expe- 
ditious handling of most applications, and is approved by our 
association as the answer to the complaints of many broadcasters 
arising out of the Commission’s failure to decide cases with reason 
able dispatch. If there are cases which merit delay in decision, the: 
they can be put on a special calendar in order not to create a bottleneck 
for the many which can be expeditiously disposed of. Furthermore, 
it will permit Congress and the broadcasters to learn the reasons for 
delay, as the Commission’s report to Congress will become public 
records. Perhaps, of equal importance, it may provide a very salu- 
tary basis for better balancing of its work by the Commission; per 
haps eliminating some of the sociological, ideological, and politica! 
forays upon which the Commission wasted its time in past years. 

It is interesting to note in passing that one very important result 
of the law creating the Administrative Office of the United States 
Courts was the investigation which took place, of long-delayed 
decisions on court calendars; and the amazing clean-up of such cases 
which followed. 

As the chairman will remember, I was a member of the United 
States Court of Appeals here in the District just after that law took 
effect and saw that whole procedure, which was a very salutary one 
in cleaning up those jammed old dockets. 

Section 6: My thinking upon the proposal of section 6 goes along 
very closely with that of Commissioners Jones and Hyde. As Mr. 
Hyde points out, the test of public interest, convenience, and necessity 
puts in issue all considerations relevant to a renewal application. 
For example, such matters as the character and technical ability of 
the applicant to operate a broadcast station, or his financial ability, 
are highly important for the purpose of evaluating original applica 
tions, but they should have been pretty well demonstrated over a 
period of years and there appears to be no reason why the Com- 
mission should be required to make an exhaustive study of these 
factors in most renewal cases. 

The effect of this proposed change will be to shift emphasis from 
a full-scale inquiry—such as is involved on an original application 
to a supplementary or follow-up investigation which is all that is 
required on a renewal application; thus saving time and expense to 
both the broadcaster and the Commission. 

It has been suggested that this change of language proposed by 
section 6 would support an argument that Congress had accorded a 
perpetual license to a person who had once obtained a license, pro- 
vided he continued to meet minimum standards of performance in the 
public interest. But this does not follow. In considering the re- 
newal of a license it is not necessary to think in terms of such extreme 
alternatives as minimum performance by the licensee, or extravagant 
promises by a new applicant. 

The balance should be struck somewhere in-between. As Mr. Hyde 
says, past service should “be an element to be considered in determin- 
ing whether the grant would serve public interest, convenience, and 
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necessity.” As Mr. Jones is reported to have said, the Commission 
should look “long and hard” at the promises of a new applicant. 

After all, it would be no light matter for the Government, by grant- 
ing a license, to encourage a large investment of capital, a large de- 
velopment of technical experience, the building up of a large measure 
of community good will, and then to destroy the whole structure by 
a capricious shifting of the license to another. Indeed, the tempta- 
tion to let political or other improper considerations creep into such 
a determination might become very great if the balance were not 
swung pretty strongly in favor of the licensee, as reflected in present 
Commission practice. As that practice is sound, it should be enacted 
into law, for the guidance of other Commissioners who may not be 
so Wise in the future. 

The problem becomes even more serious when it is considered that 
the present law contains no provision equivalent to that principle of 
law which requires that compensation be paid for the taking or de- 
struction of property, by eminent domain, for Government uses. It 
might be quite different if Congress wished to write into the Communi- 
cations Act such a provision for compensation of a licensee whose re- 
uewal application was denied. 

Experience has shown that it is possible for the Commission to use 
the renewal procedure to punish or discipline the licensee instead of 
as a straightforward inquiry to determine the public interest question, 
rather than by proceeding against him by an order of revocation. 
Section 13 of S. 658 eliminates this possibility, at least to the extent 
of placing the burden on the Commission to show affirmatively that 
a renewal would not be in the public interest. This change in pro- 
cedure does not give to a licensee greater rights in a frequency, as con- 
tended by the Commission, but merely adopts the policy of Congress, 
as expressed in other licensing procedures, in recognizing considera- 
tions which entitle license holders to preferential treatment on renewal 
applications. If a renewal would not be in the public interest, con- 
venience, or necessity, the Commission has full power to deny the 
application. 

Section 8: Amending section 309 of the act. This section would 
amend the provisions of the Communications Act relating to hearings 
on applications for licenses, form of licenses, and conditions attached 
to licenses. It makes definite and certain the procedures to be fol- 
lowed, and guarantees that interested parties will have the right to 
argue their causes and intervene in hearings, or protest grants made 
without hearings. It provides a method whereby any person who has 
the right to challenge the legality or propriety of a grant by appeal 
from the Commission’s decision can make his complaint first before 
the Commission—a guaranty which the present law does not contain, 
although the Commission’s rules presently permit such procedure in 
Same cases, 

I was impressed, when I read the language of this section, with the 
similarity to the procedure followed in courts of law and equity which 
require that issues be made by filing pleadings and counterpleadings 
and opportunity for intervention by an interested third party. Prac- 
tically, what happens here, if this procedure is adopted, is that that 
procedure so familiar in the courts would be brought over to the ad- 
ministrative agency’s operation, and in this particular phase of its 
work the same method would be used to set up issues and seek to get 
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a basis upon which the hearing becomes useful and the determination 
becomes practicable. Otherwise the Commission is acting very large- 
ly in the dark if it acts only upon the application of a single individual. 

Section 9: This section deals with transfers of licenses granted by 
the Commission and amends subsection (b) of section 310 of the 
Communications Act. 

This amendment would require the Commission to approve a trans- 
fer upon a finding that the transferee possesses the qualifications 
required under the Communications Act. The new language is de- 
signed to make certain that no construction permit or station license 
granted by the Commission may be transferred without the Com- 
mission’s approval; to make definite the procedure to be employed 
by the Commission in passing upon transfer applications; and to 
clarify the standard to be applied by the Commission in passing upon 
the merits of the application. 

One of the purposes of the proposed new language is to prevent 
any such policy as the AVCO rule, which was explained to you by 
one of the witnesses here last week, whereby the Commission intended 
to prevent a licensee from selling his station to a qualified person of 
his choice and required the giving of an opportunity to others to make 
bids for any radio station proposed to be sold. This rule operated 
with hardship on many licensees and proved generally undesirable, 
so the Commission repealed it in June 1949. The amendment guards 
against a future adoption of any similar rule. 

Section 10: This section amends section 311 of the act by taking 
from the Commission the discretionary power to refuse a license to 
any person who has been finally adjudged guilty by a Federal court 
of unlawfully monopolizing or attempting to monopolize radio com- 
munications by any means or of using unfair methods of competition. 
That leaves the requirement that the Federal Communications Com- 
mission shall refuse a license to anyone whose license has been revoked 
by a court under section 312. The amendment retains the present 
provision of the law which directs the Commission to refuse a license 
to any person whose license has been revoked by a court under sec 
tion 313. This section removes the double-jeopardy penalty from the 
broadcaster and leaves him subject to sanctions only on judicial deter- 
mination, as in the case of other businesses. 

Perhaps I might interject to explain that a little further. If in 
an antitrust case the court determines that a defendant who later 
comes before the Commission for consideration of his license or appli- 
cation for a license is guilty to such a degree that the court could 
properly impose the punishment of ordering his license revoked, that 
becomes a proper part of the punishment which may be imposed. On 
the other hand—TI am assuming a supposititious case—if it should 
appear to the court upon a hearing of all of the facts and consid- 
eration of all of the facts and considerations lying in back of it, that 
that particular individual was a more or less innocent participant in 
a large conspiracy, as frequently happens in those antitrust cases, 
the court might very well decide that was not a proper penalty to be 
imposed in his case and that no more than a proper fine or something 
of that kind should be placed against him. In fact, in many of these 
cases it has become fashionable for some of our most outstanding 
business people to be made defendants in an antitrust case, and in 
many of them they are participants largely because of corporate or 
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other associations with those who were major actors in the conspiracy 
under the antitrust law. 

If later this case comes before the Commission, the Commission is 
required by the present law and would be required by the law as pro- 
posed to be amended to refuse a license to the person upon whom this 
additional penalty had been imposed by the court. On the other 
hand, if the court had already considered that proposition and de- 
cided it was not applicable to the particular individual, the removal 
of this present provision in the law takes away from the Commission 
the power to revoke his license or deny his application on that ground. 
That is the sense in which it is regarded as a double-jeopardy 
proposition. 

I think it would be immediately apparent why that is fair. The 
Commission does not try an issue the way a court does, especially in 
a criminal case where all of the balance of reasonable doubt and all 
of the rest of it is thrown in favor of the person accused of a crime. 
The Commission determines the thing on an administrative basis. 
largely on an investigation made by some subordinate members of 
its own staff. If it were allowed under the guise of deciding on the 
basis of good character or on the basis of the general provision of 
public interest, convenience, and necessity, that this should be thrown 
heavily into the balance against the applicant, you can see at once 
what the result would be. You would have a trial on the issue of 
criminal liability, and the imposition of _ and revocation would 
amount to a double penalty in the case of a person who sought his 
license, so far as his business is concerned, under an administrative 
procedure. 

I think the argument that it is really a double-jeopardy situa- 
tion is convincing, and the proposal for the removal of discretionary 
power from the Commission is very properly inserted in the Senate 
bill. 

Section 11: This section amends section 312 of the present act 
which deals with revocation of licenses. 

Under existing law a station license may be revoked for false state- 
ments— 
either in the application or in the statement of fact which may be required by 
section 3OS hereof, or because of conditions revealed by such statements of fact 
as may be required from time to time which would warrant the Commission in 
refusing to grant a license on an original application, or for failure to operate 
substantially as set forth in the license, or for violation of or failure to observe 
any of the restrictions and conditions of this act or of any regulation of the 
Commission authorized by this act or by a treaty ratified by the United States 

It is apparent, therefore. that revocation is the sole administrative 
peni alt Vv not only for the most serious violations but for the least minor 
and most innocent ones as well. In order to provide a penalty short 
of revocation, 8S. 658 gives the Commission authority to issue cease- 
and-desist orders, after a show-cause proceeding to which I have 
referred. 

The cease-and-desist action would apply to those cases where a 
licensee has (1) failed to operate substantially as set forth in his 
license: (2) failed to observe the restrictions of this act or of a treaty 
ratified by the United States; and (3) violated or failed to observe 
any rule or regulation of the Commission authorized by this act. 

The revocation pen: alty then would be used (1) for those situations 
in which the Commission learns of facts or conditions after the grant- 
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ing of a permit or license which would have warranted it in refusin: 
the grant originally; (2) for violation or failure to observe provisi 
of a treaty ratified by the United States; and (38) for violation or 
failure to observe the conditions of any cease-and-desist order issued 
in accordance with the provisions of this section. In a proceeding 
for revocation, the Commission must first issue an order to show caus 
why a license should not be revoked. 

At this point, we make our only suggestion for an amendment to 
S. 658, namely, that failure to observe a treaty should be cause for 
# cease-and-desist order only and consequently that this provision be 
deleted from the paragraph dealing with revocations. If after a 
cease-and-desist order the licensee violates the treaty, then the revoca 
tion can follow because of failure to cease and desist. 

In this connection, the Commission proposes that it be given author- 
ity to suspend a license and to issue fines. This, we think, is not neces 
sary. The authority to issue cease-and-desist orders and to revoke for 
violations thereof provides sufficient sanctions. 

Perhaps I should explain my thinking on that. The committee wil! 
remember several years ago it became apparent that the Federal laws 
had become so complex that it was very difficult for the ordinary 
citizen to keep up with them. I think the issue became most striking 
in what are called the hot oil cases, when it appeared that a Govern- 
ment official was going around with a set of rules and regulations in 
his pocket which people later accused as defendants had not even seen, 
and the Supreme Court held there was no liability in that case, largely 
because of that fact. After that, Congress passed a law requiring 
publication of those rules and regulations upon which criminal habil 
ity might be based, and publication in the Federal Register, assuming 
that all citizens read the Federal Register and, consequently, keep up 
with all of the laws. 

Mr. O'Hara. A very violent assumption, 

Mr. Miuier. Yes. That is a very large assumption in itself. I: 
this case, the assumption is not only that he reads all of the laws, al! 
of the statutes, and so forth, but he reads the Federal Register and 
also reads the treaties approved by the Senate, which, again, is a very, 
very large assumption. 

But if you can catch a man, following a cease-and-desist order, con 
tinuing to violate a provision contained in a treaty, it seems to m 
that is adequate, without making it possible for an order of revocatior 
to be issued without any warning at all to the citizen, just because 
he chances to violate a provision of a treaty about which he did not 
know. 

The most of that arises, I suppose, largely in connection with the 
allocation of frequencies which are made first on an international 
communications basis and, second, on a regional basis, and where ther 
is danger of interference because of the use of a frequency by a: 
operator in this country which has been assigned to Mexico, Cuba, o1 
some of those countries. But in spite of that danger, it seems to me 
the situation would be sufficiently and adequately taken care of if 
were made to come subsequent to the cease-and-desist order. 

Section 13: This section, entitled “Limitations on Quasi-Judicial 
Powers,” contains provisions relating to the procedure to be followed 
in modification, revocation, and renewal. It adds a new section to the 
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act (see. 331). In the 1949 hearing before the Senate committee, the 
Commission stated that it had no objection to it (Senate hearing on 
S. 1973, p. 20, June 16,17). The Commission has reversed its position 
since that time and now objects to the section, and especially that 
part which places the burden on the Commission to substantiate the 
need for a hearing on such renewal applications. This provision was 
contained in the e omparable section of S. 1973, which received the 1949 
Commission approval, and which I discussed with approval in connec- 
tion with seetion 6. 

Section 14. This section amends section 401 of the act by adding a 
new subsection (e) dealing with declaratory orders. We approve 
thi is amendment and believe the reasons therefor are set out fully in 
the Senate Committee Report No. 2119, page 12—the argument is very 
succinctly stated : 

The first sentence of the recommended section is substantially the language 
of the Administrative Procedure Act. However, the committee is of the opinion 
that because of the problems with which the Communications Commission deals 
it is necessary to provide additional safeguards in the issuance of declaratory 
orders by the Commission. The Commission should not be in the position of 
entering fiats to the industry under the guise of unsolicited declaratory notes. 
Moreover, such orders should be binding only on those who are parties to the 
proceeding. 

Those of you who are lawyers on this committee will recognize the 
similarity here to the fiat which the Senate committee speaks of, with 
the obiter dicta which is sometimes written into judicial opinions and 
which, of course, are held to be not a declaration or an interpretation 
of the law, and something which should not be applied to anyone ex- 
cept the parties in the particular case. It has been the practice of 
the Commission in past years to write such dicta into its opinions, 
where they are deciding a case, particularly a renewal application, 
where one applicant is involved, they write into the opinion a state- 
ment which the broadcasters come to regard as being the law upon the 
subject and which they are supposed to follow. In fact, the Com- 
mission has encouraged them to that belief. 

The Commission also issues its ideas in the forms of reports, 

peeches, addresses, commentary of various kinds. The proposal 
he re, of course, is to put this into orderly style so that when the Com- 
mission speaks it should speak under proper conditions, so that its 
order should be effective as it is intended to be effective. 

What I have not said was an interpolation in the Senate committee’s 
report and I return now to quoting from that report: 

This section provides that the Commission may issue declaratory orders in 
cases of actual controversy 


which, of course, corresponds to the law which Congress passed with 
regard to declaratory judgments— 


or in order to remove uncertainty. Such orders would be issued only upon 
petition and after notice and opportunity for hearing and such orders would, 
f course, be subject to judicial review. 


Unfortunately that is not true of dicta which is thrown into these 
opinions. 


One of the frequent criticisms of governmental procedure, particularly that 
of the quasi-judicial agencies, is that in order to test the legality, or even the 
meaning. of a rule or regulation, it is necessary to violate it and incur the 
penalties that go with such violation. Such a condition results in a particularly 
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difficult situation in the case of radio broadcasting, involving as it does highly 
technical and specialized rules applicable to engineering and other technic; 
equipment and operations most complicated in character. The proposed new 
section would make it unnecessary to incur the risk of violating the law in order 
to secure an authoritative ruling. 

That is the end of the quotation. 

Section 15: This section amends second 402 of the Communications 
Act, dealing with judicial review of Commission decisions. Subsec- 
tion (a) substantially states what was existing law, prior to the enact- 
ment of Public Law 901 during the last Congress. Public Law 901 
abolished the three-judge district court for FCC appeals and trans 
ferred their jurisdiction to the several Federal courts of appeal. Se: 
tion 15 (a) of S. 658 would reinstate this procedure. 

Perhaps I should stop there to answer your question which was 
asked on Friday as to why the Administrative Office of the Courts is 
objecting to the procedure of this section and one of the other sections. 
The Supreme Court has been working for a number of years to limit 
the number of cases which come to it for decision. It has been work- 
ing also to secure appeals coming to it in cases which have been very 
carefully and thoroughly considered by the lower courts, especially 
by the circuit courts of appeals. 

I suspect that is one reason for the use of the rule that they will 
take a case on certiorari when there is a conflict between the decisions 
of two circuit courts. They can be pretty sure in such a situation 
that the case has been very carefully prepared and argued on both 
sides and the Court will have the benefit of all the reasoning which 
has gone into it. 

A three-judge-court decision avoids the circuit court. The appeal 
is taken directly from the three-judge court. The three-judge court 
is made up of one cireuit judge and two district court judges: or at 
least there must be one circuit court judge on it. Then the three judges 
decide the case and it goes up directly, or around the circult court to 
the Supreme Court and it goes on appeal of right rather than on the 
basis of certiorari. 

The Supreme Court over a period of years has been looking to 
Congress, which controls its appellate jurisdiction, to limit both the 
appeals of right, of which there used to be a good many, and to limit 
also the use of the three-judge-court technique. 

There are a number of other directions in which the Supreme Court 
has been trying to limit the number of cases that come to it, but I 
think these give you pretty generally the points you were asking for, 
Mr. Harris. 

Section 402 (b) is the section which provides for appeals from de- 
cisions of the Commission to the United States Court of Appeals for 
the District of Columbia. Those are cases in which the decision was 
with respect to the granting, renewal, or revocation of licenses. Those 
jump the district court and go directly to the court of appeals and 
from there on up to the Supreme Court. 

What is involved here is an enumeration of several new definitions of 
what constitutes a party interested or aggrieved. We used to have 
the general provision which still appears here, subsection 6 of 402 (b), 
which provides that any person interested or aggrieved by a decision 
of the Commission in this particular class of cases shall have the right 
of appeal. This section adds definitions of a number of situations 
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in which it is clear that the person is interested or aggrieved. I think 
it is a very good specification and so far as I know it is not contested 
by the Commission. 

Section 402 (h) deserves special attention. It provides that if the 
appellate court reverses the Commission decision, the Commission 1s 
directed to give effect to the judgment on the basis of proceedings al- 
ready had on the record, unless otherwise ordered by the court. This 
provision guarantees that subsequent action taken by the Commission 
will accord with the appellate court’s mandate. If the Commission 
feels that it cannot give full effect to the reversal without further pro- 
ceedings on the record, then the Commission may petition for an order 
from the court authorizing it to do so. Without such order, however, 
the Commission is directed to act on the record before it. This amend- 
ment is urgently recommended. 

As to section 17, I have discussed that in connection with section 5. 

Section 19: This section would provide for an amendment to the 
Criminal Code by making fraud by radio a crime. As this proposed 
amendment is now before the respective Judiciary Committees of 
Congress as a separate bill, I assume this committee does not desire 
comment on it. Let me take this opportunity, however, to register 
serious objection to the language of section 19 as it appears in this bill 
and to recommend that it be eliminated from §S. 658, in favor of 
H. R. 2948. 

As you may know, one of the subcommittees of the Judiciary Com- 
mittee has recently held hearings on H. R. 2948 and has brought out a 
bill, with certain changes which I suggested in the hearings before 
the committee. I think it would be far more appropriate to have that 
bill enacted as a separate bill, because it is an amendment to the Crim- 
inal Code and it does not belong in the Communications Act, anyway. 

As a matter of fact, as you may remember—I remember, because I 
was a member of the Advisory Committee on the Revision of the Crim- 
inal Code some years ago—that one of the main tasks which we had 
was to pull out these criminal provisions from general legislation of 
this kind and put them over into the Criminal Code. We took out the 
lottery section from the Communications Act as a part of that general 
procedure. What would happen here, if this were adopted as a part of 
this bill, would be that you would enact again a section of the Criminal 
Code which some revision committee some of these days would have to 
pull out and put back into the Criminal Code, where it belongs. 

Thank you, gentlemen. 

Mr. Dotuiver. Judge, I want to compliment you upon this fine state- 
ment. There is one legal concept that I want to be sure that I under- 
stand in the same manner you do. Reference is made to it on page 
10 of your statement with respect to the property rights involved in a 
radio broadcasting or television station. Is the legal concept correct 
that the wave length is public property and does not become the prop- 
erty of the broadcast licensee ? 

Mr. Mitier. That is correct. 

Mr. Dotutver. And no matter how long it is used, the concept is 
that that wave length never becomes anything other than public 
property ¢ 

Mr. Miuuer. That is correct. That is consistent with the general 
principle, I assume, that you can never gain title by prescription of 
adverse user against the Government. 
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Mr. Doruiver. Is that principle generally recognized in other 
countries outside the United States? 

Mr. Muiter. Yes—well, in most countries, even more so than here, 
the government owns, operates, and controls broadcasting. This 
country preserves a greater measure of freedom in the oper ration of 
broadcasting than any other country in the world, on the theory that 
this being one of the most important of the media of communication is 
one in which, so far as possible, we should guarantee the same free- 
dom as we have in connection with newspapers, magazines, and the rest 
of them. 

Mr. Dottiver. I suppose it is true actually that there is a greater 
dissemination of information and entertainment in this country via 

radio than in any other country ? 

Mr. Mriuer. Far greater; especially in the field of so-called con- 
troversial issues and “political discussions. In England, for example, 
you would find from reading the parliamentary reports on the opera- 
tion of BBC, the British Broadcasting Corp., that it will not even 
permit a member of the opposition to speak, if they think that it is not 
a good idea. One very striking example, to give you one far enough 
back so that no feelings will be hurt, was in the di ays of the Ch: umber 
lain administration, the the time of Munich, when the BBC refused 
to let Churchill speak, on the theory that it would not be good. 

Mr. Dotxiver. Following along that line of thought, and I find 
that your concept and mine are in agreement; when a station is trans- 
ferred, do they sell the license? 

Mr. Mitxer. No. 

Mr. Dotutver. What do they sell? 

Mr. Mruter. They sell the right to operate under the license. What- 
ever rights accrue under it, under the license, they sell. But the 
transfer of the license is subject to Commission approval. The law 
now states that there can be no transfer of the license except with the 
approval of the Commission. 

Mr. Dotiiver. Actually, when a valuable radio station is trans- 
ferred, it frequently happens that the purchase price as announced 
in the press is far greater than the tangible property of the station. 
What does that represent, if not the license or some rights in the 
license ? 

Mr. Mitier. Some of them are pretty intangible. One of them, of 
course, is good will in the community. The people come to know 
the broadcaster, come to know his call letters, his signal, the programs 
which he broadcasts. At that point, of course, there is a great value 
in the fact that he is an affiliate of a particular network and he broad- 
casts network programs. He is known for performing services for 
particular groups of people. The folks out in the farming areas, for 
example, may become very fond of his farm editor and particular com- 
mentators who are heard over his station. As I say, those are in- 
tangible. They are very difficult to measure. 

I should say perhaps the best over-all word to describe them would 
be good will, the kind of good will which goes along with the sale 
of a business. 

Now, I want to be perfectly frank with you. A great deal of that 
value is incident to the fact that he has rights under a license to use 
a particular frequency. We need not make any bones about that. 
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Mr. Dottiver. Of course, in the majority of such instances, if not 
in all of them, if the purchaser ultimately found that he could not 
vet. the license, then the whole deal is canceled. 

Mr. Miuuuer. That is right, exactly. 

Mr. Douuiver. Actually, the Commission has very close control 
over the transfer of radio broadcasting stations ¢ 

Mr. Mirter. At that point, of course, you come very close to a 
certificate of public interest, convenience and necessity, which might 
be issued by the ICC to a railroad company, or to an airplane com- 
pany by the Civil Aeronautics Authority. 

Mr. Doturver. Would you elaborate on that a little? 

Mr. Mitier. At that particular point his right is so tied in to oper- 
ate on a particular frequency, that he is about in the same position 
as one of the carrier utilities which depends upon a license from the 
ICC, or from the Civil Aeronautics Authority. 

Mr. Doiniver. You refer on page 12 to this situation. Referring 
to section 10 you say: 

This section removes the double jeopardy penalty from the broadcaster and 
leaves him subject to sanctions only on judicial determination, as in the case 


of other businesses. 

Actually, is not that already covered by the requirement that the 
license be limited to public interest. convenience and necessity ¢ 

Mr. Minter. | suppose it would be. As a matter of fact, that pro- 
vision, public interest, convenience and necessity covers everything. 


Mr. Douutver. It was intended to, was it not ¢ 

Mr. Mitier. Yes, I assume so. It is one of those legislative stand- 
ards which I assume was imposed because it was impossible to specify 
everything in detail and it was thought better to give a general pro 
vision of that kind and let the administrative authority work it out 
and discover by experience where it led, ‘ 

Mr. Douuiver. To find what it means as you go through its opera- 
tion ¢ 

Mr. Miutzer. That is right. 

Mr. Doturver. That is all, Mr. Chairman; thank you. 

Mr. Harris. Judge, I join my colleague in complimenting you, as 
I did Mr. Ream last week, on going into this detailed discussion and 
making a real analysis of the proposal here in comparison with the 
present law. Mr. Ream, I believe, told us very frankly that he was 
not as much concerned with the administrative phases of the proposal 
as he was the changes in substantive law. I gather from your state- 
ment that you are equally, if not more, concerned about the adminis- 
trative procedure as the substantive / 

Mr. Mutter. Definitely. I suppose that may result from the fact 
that Mr. Ream and I have had such entirely different experiences. 

Mr. Harris. I was going to observe that. 

Mr. Miter. I spent a number of years as a trial lawyer. I spent 
a year as a trial judge. I spent 8 years as an appellate court judge. 
So I saw how these things operate. ‘ 

Mr. Harris. We appreciate the fine background that you have, 
judge. Most of us are somewhat familiar with it. That is the reason 
why your analysis of this is to me highly important. 

As I gathered from the statement by Mr. Ream. he was particularly 
concerned with sections 6, 9, and 10 of the bill and your emphasis I 
believe is placed on sections 5 and 17. 
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Mr. Mintzer. And 6 also. 

Mr. Harris. Yes; I recognize that, too. In your statement, on 
page 5, in the second phase of your discussion of Mr. Jones’ testimony 
before us a few days ago, you had reference to section 5 (c) of the 
Administrative Procedure Act which provides that officers who pre 
side at these hearings shall not consult the agency, person or party, 
and so forth without giving an opportunity to all parties to be heard. 

I, too, am very much interested in this from the procedural stand- 
point. 

Could you point out what provision in 8. 658 accomplishes the 
objective that you indicated to us in regard to this phase of your 
discussion ¢ 

I might say further, I do not see that there appears to be any pro- 
vision which prohibits private discussion between individual com 
missioners and parties to a contested case. Maybe there should be or 
should not be; I do not know. Iam just wondering, in view of your 
discussion, if you can give us some light on that. 

Mr. Mintzer. That is a long section and I do not remember exactly 
where it is. 

Mr. Harrts. Perhaps you can supply it for the record, if you do not 
mind doing that. 

Mr. Miter. I should be glad to do that. 

Mr. Harris. I recognize that it is not a very good question at this 
point. 

Mr. Mitirer. Let me see if I understand exactly what you want. 
You would like me to point out particularly the language of section 
Qype 

Mr. Harrts. In the bill that would do the very thing that vou have 
discussed, which you think should be done. 

Mr. Mixer. I shall be happy to do that. 

(The information is as follows:) 


NATIONAL ASSOCIATION OF RADIO AND TELEVISION BroapCASTERs, 
Washington, D. 0., May 25, 1951. 
To the chairman and members of the House Interstate and Foreign Commerce 
Committee, House of Representatives, Washington, D. C. 

GENTLEMEN ; On April 30, 1951, I testified before your committee concerning 
Senate bill 658. Following the completion of my direct testimony, I was re- 
quested by the committee to submit further information concerning specifie 
points or questions. This I am happy to do as follows: 


I. Definition of television to be added to section 2 of S. 658 amending section 3 
of the Communications Act of 1934 

[I submit the following proposed language for such a definition : 

“Television: A telecommunication system for the radio and/or wire-line 
transmission and reception of electrical impulses which, when transmitted and 
received on the proper apparatus, form visual signs, signals, writing or images 
of any nature whether fixed or transient.” 

Because of the general acceptance by the public of the fact that television 
automatically combines both aural and visual transmission and reception, I 
have included the following definition of television broadcasting: 

“Television broadcasting: Radio transmissions and reception of electrical 
impulses which, when transmitted and received on the proper apparatus, produce 
sounds and/or other intelligence simultaneously with fixed or transient visual 
signs, signals, writing or images intended for reception by the public.” 

It will be noted that the first of these definitions eoncerns the technical 
operation involved in transmitting and receiving only visual images by broad- 
casting; the second is a definition of television broadcasting in the popular 
concept as distinguished from the popular concept of radio broadcasting. The 
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two definitions seem necessary because of the importance of establishing the 
proper basis upon which the Federal Communications Commission can issue 
licenses for television broadcasting as distinguished from AM and FM licenses. 
it will be noted further that the two definitions include terms which are 
themselves undefined in the act, namely, telecommunications, radio, and radio 
proadcasting. I have ineluded suggested definitions of these words, for the 
consideration of the committee, in the appendix marked “Exhibit A.’ 


IT. Prohibition of consultation between commissioners and staff 


What language, if any, of what section of S. 658 makes applicable to the 
Federal Commupications Commissioners the prohibition set out in section 5 (¢) 
of the Administrative Procedure Act that: “No such officer shall consult any 
person or party on any fact in issue unless upon notice and opportunity for all 


parties to participate.” 

Upon further consideration, | have concluded that my statement on direct 
examination—"The bill does not permit consultation of the Commissioners in 
contested proceedings ' With any Commission employees except the 
personal assistant of each Commissioner”—was incorrect, The only language 
of S. 658 upon which an argument can be based, to support such a prohibition 
against consultation by Commissioners, is found in section 17 of the bill amend- 
ing section 409 (c) of the Communications Act. This language is found in lines 
11 to 16, inclusive, on page 30 of the bill. It reads as follows: 

‘No person or persons engaged in the performance of investigative or prosecut 
ing functions for the Commission or for any other agency of the Government 
shall participate or advise in the proceedings described in (a) and (b) hereof, 
except as a witness or counsel in public proceedings.” 

In order to support the argument, the word “proceedings” must be interpreted 
so as to include private conversations between Commissioners and staff members. 
Apparently, the Senate committee so interpreted it... Apparently the FCC so 
interpreted it.2. My present opinion is that such an interpretation cannot, 
properly, be made*® and that amendment of sections 5 and 17 of S. 658 is 
required to accomplish the desired result 

My suggestion, therefore, is that the committee adopt Commissioner Jones’ 
proposals for amendment of sections 5 (b) and 17. I would add one word to his 
draft of section 5; namely, the word “Review” before the word “Board” in the 
first line of his draft. For convenience [ am setting out his draft proposal for 
amending section 17 and adding, thereto, two suggestions as indicated by italics 
as follows: 

Section 17: On page 29, lines 15 and 16, 17, and 20 and 21, strike out the 
words “intermediate report” and add the words “initial decision.” 

Strike all of page 30 and the first 4 lines on page 31 and add: 

“(¢c) Notwithstanding the provisions of section 5 (¢) of the Act of June 11, 
IMG (60 Stat. 239), save to the extent required for the disposition of er parte 
matters as authorized by law, no officer who presides at the reception of evidence 
pursuant to (a) and (b) hereof shall consult with the Commission or any member 
thereof, or with any other person or party on any fact or question of law in 
ssue, unless upon notice and opportunity for all parties to participate: nor 
shall such officer be responsible to or subject to the supervision or direction 
of any other person engaged in the performance of investigatory, prosecutory 
or other functions for the Commission or any other agency of the Government 
No officer, employee, or agent engaged in the performance of investigatory or 
prosecutory functions for the Commission, a Board thereof, or in any litigation 
before a court pursuant to the Communications Act of 1954, as amended, shall 
advise, consult or otherwise participate in the taking of any action required 
by (a) and (b) hereof, ercept as a witness or counsel in publie procecdings, 
and no initial decision required herein shall be reviewed for the Commission, 
either before or after its publication, by any person other than Members of the 
Commission or personnel employed regularly and full time in the immediate 
office of any Member of the Commission. The foregoing provisions shall not 

See p. 14 of the Senate committee’s report (Calendar No. 42, Rept. No. 44, January 5 
legislative day January 8), 1951, as follows: “Apart from the authority expressly granted 
he Review Board and the duties laid upon the Commissioners’ personal legal assistants 
every safeguard is written into this section to prevent examiners, lawyers, or other em 
plovees from advising or consulting with the Commission with respect to its action 

* Letter of February 21, 1950, from the Chairman of the FCC to Hon. George C, Sadow 
Ski And see testimony of Chairman Coy in present hearing 

For the information of the committee, there is appended an analysis of the legislative 
history of sec. 17 of S. 658, marked “Exhibit B.” 
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operate to prevent a member or members of the Review Staff provided by 
subsection 5 (b) from preparing, without recommendation, a summary of the 
evidence presented at a hearing before the Commission, or after an init 
decision but prior to oral argument from preparing a compilation of the fact 
material to the exceptions and replies thereto filed by all parties to the proce: 
ing, and after oral argument from preparing, without recommendation, su 
final decision as the Commission shall direct.” 

As noted by Mr. Harris during the hearing, the limitation as it appears 
the Administrative Procedure Act seems to refer only to examiners. Whether 
it may be possible to secure an amendment of that act to accomplish the purpos 
of prohibiting such consultation between members of the Commission and “a: 
person or party,” etc., is of course important for the committee to consider. 

I stated in my testimony before the committee, from a realistic point of view 
will be very difficult to prevent such conversations between administrative co 
missioners and parties to proceedings, officers and other persons, as these me 
are usually not trained in judicial procedures and are not bound by the sa: 
standards of judicial ethics. Even in the case of judges, there have been to 
frequent instances of such backdoor conversations, even in the face of a wel 
established tradition to the contrary and in the face of well-established can« 
of judicial ethics. 

However, it may be very well for Congress to indicate its intention tl 
Commissioners should hold themselves aloof from such unilateral or ex part 
consultations with the hope that we may gradually establish understanding 
the point by administrative commissioners and eventually build up the same ki 
of tradition as that which exists in the courts. PBalancing all the consideratio 
I am in favor of such an enunciation of legislative intent. 

Ill, Expertise and ideological forays 

Mr. Heselton requested that I cite specific instances to illustrate and explair 
the following statements which appear in my direct testimony concerning sectio 
5 of S. 658 (p. 4): “Sometimes an ‘expert’ nurses a pet idea or prejudice to a 
point where he has a vested interest in it and becomes emotionally disturbed 
when anyone challenges it’; and (p. 8): “Furthermore, it will permit Congress 
and the broadcasters to learn the reasons for delay—as the Commission’s reports 
to Congress will become public records. Perhaps, of equal importance, it may 
provide a very salutary basis for better balancing of its work by the Commission; 
perhaps eliminating some of the sociological, ideological, and political forays 
upon which the Commission wasted its time in past years.” 

Commissioner Jones, in his testimony, indicated the nature and character of 
“expertise” referred to in the excerpt from page 4 of my testimony. I noticed 
the same thing frequently in records which came to the United States Court of 
Appeals from the various administrative agencies. Sometimes this “expertise” 
coneerns technical and scientific concepts: sometimes it reveals itself in such 
“sociological, ideological and political forays” as those mentioned in my testimony 
on page 8. Sometimes such concepts and ideologies originate at lower levels and 
are communicated to higher levels; sometimes vice versa. Now for some 
examples: 

A. One of the best examples is the so-called Blue Book * which was published 
by the FCC on March 7, 1946. If the members of the committee are interested, 
perhaps they can still secure copies of the Blue Book from the Commission. | 
am sorry that we do not have copies for that purpose. However, shortly after 
the issuance of the Blue Book, I prepared an analysis of the document for djs 
tribution among members of the National Association of Broadcasters. I have 
marked a number of copies of this analysis exhibit C and am sending them 
along with this letter, for your information. Only by reading the Blue Book 
itself, or by reading my analysis of it, is it possible to get any idea of the 
wide range and extent of this particular sociological and ideological operation 
For your convenience I will give you some of the high points in connection wit! 
it. 

1. The credit for this particular job is given to a former member of the Com 
mission who was much concerned with expanding the jurisdiction and opera 
tion of the Commission into fields far beyond those contemplated by Congress 
in the enactment of the Federal Communications Act; 

2. The Commission employed, for the purpose of preparing this report, a man 
who had worked for the British Broadcasting Corp.—BBC—and who rm 


‘Public Service Responsibility of Broadcast Licensees, report by Federal Communi 
tions Commission, March 7, 1946. 
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vealed in the report, and in books and articles which he has written since that 
time, that he would like to change the American system of broadcasting into 
something more or less closely approximating that of the Government-owned and 
controlled broadcasting system in England. 

3. In my analysis, I pointed out the wide range covered by the investigation— 
obviously at considerable expense both of time and money upon the part of the 
Commission staff—into many areas outside the specified duties of the Com- 
mission including such subjects as those indicated on pages 4 and 5 of the an- 
alysis. I am also appending, as exhibit D the revealing table of contents of the 
Blue Book. 

t. Among other things, the Commission in this report repudiated the American 
concept of free enterprise; it described advertising as either a luxury or an un- 
necessary economic waste; it classified all programs broadcast by networks and 
stations, which were “sponsored,” that is, which carried advertising, as being 
commercial in character and listed them in black, presumably as undesirable 
programs; it listed all “sustaining” programs in white and indicated that they 
were highly desirable—in both cases completely disregarding the quality of the 
program itself which, of course, in many instances was much better because of 
the money available from advertising to employ high-grade talent. 

5. The report invited criticism from all and sundry, apparently on the theory 
that the Commission’s assignment to regulate interstate commerce involved the 
duty or the privilege of stirring up as much controversy as possible in order to 
sive the Commission something more to work upon in the way of disciplining 
broadcasters, 

6. The report asserted wide powers upon the part of the Commission to review 
programs and to determine whether licenses should be renewed on the basis of 
such examination, citing its own previous decisions to this effect and com- 
pletely disregarding the admonition of the Supreme Court of the United States 
in FCC vy. Sanders Bros. (309 U.S. 470, 475) in which the Court said: “But the act 
does not essay to regulate the business of the licensee. The Commission is given 
no supervisory control of the programs, of business management, or of policy. In 
short, the broadcasting field is open to anyone, provided there be an available 
frequency over which he can broadcast without interference to others, if he 
shows his competency, the adequacy of his equipment, and financial ability to 
make good use of the assigned channel| * * #*,” 

7. It picked out four or five broadcasters which it claimed were performing 
very poorly and without holding a hearing, without making accusations, without 
stating issues, without giving an opportunity to reply—indeed, without any pre 
tense of fair hearing—proceeded not only to condemn the four or five as “bad 
examples,” but by implication told the world that this revealed the character of 
American broadcasting. 

B. My next example is the so-called Scott case (11 F. C. C. 872 (1946) ), invols 
ing the concept of what is known as the controversial issue. This case involved 
the protest of an atheist that he had been unable to persuade any broadcaster 
to broadcast programs concerning atheism from his station. The Commission 
gave serious consideration to this complaint and finally issued a decision 
which is a masterpiece of confused thinking—the general effect of which was that 
if a station permits broadcasting of religious programs involving direct or 
implicit assertion of a God, it has created a controversial issue which requires 
that very serious consideration be given to whether or not an atheist should 
he permitted to reply. Apparently fearing the impact of a direct decision requir- 
ing the broadcasting of atheism, the decision did not say in so many words that 
atheism must be broadcast under such circumstances, but suggested that “Since 
the demands for time may far exceed the amount available for broadcasting 
a licensee must inevitably make a selection among those seeking it for the ex 
pression of their views. * * * But an organization or idea may be projected 
into the realm of controversy by virture of being attacked. The holders of a 
belief should not be denied the right to answer attacks upon them or their belief 
solely because they are few in number. * * * The criterion of the public 
interest in the field of broadcasting clearly precludes a policy of making radio 
wholly unavailable as a medium for the expression of any view which falls 
within the scope of the constitutional guaranty of freedom of speech” (p. 376). 

I am attaching—in the appendix, marked “Exhibit E’”—for the information of 
the committee, a summary of the opinion and excerpts from a special House com- 
mittee report reviewing the FCC opinion in the Scott case on atheism programing 
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C. Another example is the Port Huron case (12 F. C. C, 1069 (1948)). This 
was also a renewal case. In it the Commission held that the ban on censorship 
contained in section 315 of the Communications Act prevents stations from 
deleting defamatory material from broadcasts. Thus, the decision placed licen 
sees in the unenviable position of subjecting themselves to actions for defama 
tion under State law if they did not delete such material, or subjecting them 
selves to Commission sanction if they did. Two Commissioners in the Port 
Huron case sought to relieve stations from this dilemma, taking the view that 
section 315 constitutes an “occupation of the field” by Congress so as to relieve 
licensees, by its own force, from State-imposed liability. MHowever, this hold 
ing is contra to the previous State decisions and is, of course, not binding 
on the State courts. Moreover, in a suit brought by Station KPC, Lioustor 
Tex., challenging the legality of the Vort Huron rule, the Federal district 
court there, while holding that the Commission's decision was not a reviewable 
order, but only an opinion, strongly indicated by dicta, that the Commission’s 
position was contrary to established law. Houston Post Co. y. United States 
(79 F. Supp. 199 (1948)): “Indeed * * we think it judicially incon 
ceivable that the Commission ’ could, with considerations of fair play 
and just administration in mind, have so ordered.” 

The House committee investigating the Sederal Communications Commission 
considered the Port Huron case in hearings on August 5 and 6, 1948. At the 
end of the hearing the chairman of the committee, Congressman Harness, 
issued a statement to the effect that the Chairman of the Commission had 
assured him that pending action by Congress or the courts “licensees need have 
no fear of the revocation of their licenses if they continue the deletion of de 
famatory, libelous or sianderous statements from political broadcasts,” so 
long as they act honestly and conscientiously. 

This whole concept of the “controversial issue’ represents a deliberate 
expansion of authority by the Commission, entirely without sanction of law 
or legislative authorization. There is nothing in the Communications Act which 
says anything about controversial issues or imposes any liability upon broad- 
casters to see that both sides of controversial issues are aired, with the one 
exception of political broadcasts covered by section 315 of the Communications 
Act. In this case, that section expressly provides that the licensee need not 
“allow the use of its station by any such candidate” if he does not wish to, 
but that if he does, he must “afford equal opportunities to all other such 
candidates for that office in the use of such broadcasting station.” 

Nevertheless, the Commission has manufactured out of whole cloth the 
idea that there is a wide range of subjects in which the public is interested 
and which the public interest makes it desirable to diseuss; hence, that a broad- 
caster should discuss such subjects or permit someone else to discuss such a 
subject and then, that he must provide equal time for discussion on the other 
side of the question, and find someone to do so, if there are no volunteers. 

Considere'| from a nongovernmental point of view this is, ef course, very 
desirable. Much the same thing is done by the newspapers and the magazines 
in devoting columns of pages to letters from readers. Of course, there is no 
law requiring that such letters be published, just as there is no law requiring 
the discussion of controversial issues over broadcasting stations. Here we see 
the confusion of thinking which results when men who are not trained in 
constitutional law, or in the philosophy of American Government, come to 
occupy such administrative positions as that of Federal Communications Com- 
missioner ; who thereupon assume that they bave power, and that it is a proper 
governmental function, to require, in connection with the carrying on of inter- 
state commerce, that all such controversial issues as those mentioned shall be 
given consideration on broadcasting stations and that Government should re- 
quire that it be done and umpire the way in which it is done. 

Even assuming for the purpose of argument, the correctness of this concept 
of the “controversial issue” and the power of the Commission to supervise 
and umpire it, it becomes immediately apparent that to recognize such power on 
the part of the Commission, and to permit the expenditure of time by staff 
members and money appropriated by Congress for other purposes could easily 
reach staggering sums, as the Commission might expand its operations in this 
direction. Obviously, if the Commission were to determine (1) what is a 
controversial issue which requires discussion and the giving of equal time; (2) 
who is a competent person to respond under such cireumstances: (3) what is 
equal time; (4) what constitutes a sufficient response; (5) whether provision 
having been made for a response, it then becomes necessary to continue the 
argument and have rebuttal, surrebuttal, ete., continued indefinitely, would 
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require a research staff and a staff of professional experts in every field of 
philosophy, history, economics, polities, science, etc., closely resembling the pro- 
fessorial and research facilities of a modern university. One would suppose 
that an administrative body, such as the Federal Communications Commission 
would be anxious to avoid such a task; but it seems to be characteristic of 
administrative bodies that there are always persons on the staff thereof, who 
are anXious to increase power, expand jurisdiction, and build great governmental 
structures of this kind. Even though the opportunity may have passed to 
nip such operations in the bud, this seems an appropriate time, by corrective 
legislation, to cut off this branch of the bureaucratic jungle tree. 

D. Another example illustrating the quoted excerpts from my testimony on 
pages 4 and 8 can be found in the so-called Mayflower case (8 F. C. C. 333 
(1941) ), which I will discuss more fully in answer to question IV which follows 
this one. 

E. In the instance of the application by the New York Daily News for an 
FM station (12 F.C. C. S05, 887 (1948) ), the FCC made an issue of the editorial 
policy of the newspaper and based its decision on the question of whether or 
not the editorial and news commentary policy was fair. 

Fr, In an attempt to draw attention to alleged bad programing practices, the 
FCC in its Blue Book cites the operations of five radio stations—KIEV, WSNY, 
WTOL, WBAL, and KHMO’ Without being given any opportunity to hear 
charges, eXamine evidence and criterion of judgment, these stations were open|) 
condemned on the basis of arbitrary determination, and blacklisted without 
trial. 

G. Of current interest and containing issues clearly relevant to this review is 
the G. A. Richards case (F.C. C. Docket No. 9468, 9469, 9405 (1951)), which I 
will discuss more fully in conection with point V following. 

IV. Use of renewal procedure to punish or discipline 

The committee asked that I provide examples to illustrate the statement in 
my testimony (p. 10) as follows: “Experience has shown that it is possible 
for the Commission to use the renewal procedure to punish or discipline the 
licensee instead of as a straightforward inquiry to determine the public interest 
question ? * a 

A. My first example is the so-called Mayflower case (8 F. C. C. 333 (1941)). 
The salient points concerning this case, in answer to the question are as follows: 

1. The case involved an application for renewal of a license. There was no 
question about the qualifications of the licensee as required by the Communica- 
tions Act. The incitement for holding a hearing came from one seeking the 
existing station’s frequency. The opposing applicant complained of the fact 
that the licensee had been “editorializing.” It is to be noted in this connection 
that there is nothing in the Communications Act forbidding editorializing, but, 
on the contrary, that section 326 expressly provides—carrying out the mandate 
of the first amendment of the Constitution—that “Nothing in this Act shall be 
understood or construed to give the Commission the power of censorship over 
the radio communications or signals transmitted by any radio station, and 
no regulation or condition shall be promulgated or fixed by the Commission 
which shall interfere with the right of free speech by means of radio com- 
munication.” 

[It is obvious that the hearing was held for the purpose of disciplining the 
licensee and that the Commission put him into a hearing on his renewal applica- 
tion for that purpose. 

2°. The Commission then proceeded to hold an extensive hearing: it built 
up an expensive record, including much evidence concerning the qualifications 
of the opposing applicant who turned out to be completely irresponsible financially. 
Inquiry was made into all points mentioned by the Act concerning original 
applications. The licensee was kept on temporary license for more than 14 
months pending the Commission’s final decision in January 1941. 

3. Following the hearing, the Chairman of the Commission informed the 
licensee’s attorneys that editorializing by the licensee must cease. 

$. Thereupon the licensee, fearful of losing his license, pledged compliance 
with this requirement imposed by the Commission and promised to desist thence- 
forth from editorializing. 

5. The Chairman ef the FCC then told the licensee that his pledge was not 
sufficient and required him to present a sworn affidavit to that effect. 


‘Public Service Responsibility of Breadeast Licensees, report by Federal Communications 
Commission, March 7, 1946, pp. 3, 4, 5, 6, 7, 8, 9. 
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6. Following the presentation of the affidavit, renewal was granted; the 
fidavit was referred to in the opinion, which opinion enunciated the doctrine t! 
broadcasters are not entitled to use their stations for editorial purposes. 1 
opinion contains the following illuminating language: “A truly free radio cam 
be used to advocate the causes of the licensee. It cannot be used to support t 
eandidacies of his friends. Jt cannot be devoted to the support of principles 
happens to regard most favorably. In brief, the broadcaster cannot be an ad 
cate” (p. 340). [Italics added.] 

7. This dictum—obviously unconstitutional and unnecessary for the decisi 
of the application for renewal—was accepted as the law by the broadcast 
throughout the country and editorializing practically ceased, for several yea 
so far as the broadcasters themselves were concerned. Of course, the Co 
mission had not required that editorializing by anyone else should be step) 
Commentators, national and local, advertisers, persons with controversial iss 
to present, etc., etec., were not only not prevented, but were encouraged, to px 
form editorially. The only persons who were stopped by the edict of the Co 
mission were those who had been carefully examined by the Commission, jn 
suant to the law, to determine that they were responsible in every way a) 
qualified in every way to operate a broadcasting station. It is hard to imagine 
as a practical matter—a more absurd ideological, sociological, and political 
venture upon the part of a Government agency. 

8. Five years later, in 1946, the decision of the Mayflower case was challenged 
as being in violation of the first amendment of the Constitution and of secti: 
226 of the Communications Act, and the Commission was invited to decide 
renewal application on the point enunciated in the Mayflower dictim in ord 
to get a judicial determination of the question. This the Commission was 
obviously unwilling to do. 

9. But in 1948, the Commission announced a new hearing on the questi: 
of the Mayflower doctrine. 

10. Following the hearing which was held in March and April 1948, the Co: 
mission announced on June 2, 1949 a repudiation of the Mayflower doctrine; 
“permitted” the broadcasters to editorialize and then, in its opinion, followe 
with a regulation—equally repugnant to the Constitution and to section 326 
of the Communications Act—requiring “that in such presentation of news and 
comment the public interest requires that the licensee must operate on a basis 
of over-all fairness, making his facilities available for the expression of thx 
contrasting views of all responsible elements in the community on the various 
issues which arise.” 

11. This case illustrates (a) a sociological, ideological and political foray; (0 
the use of the renewal proceeding to dicipline and punish a licensee: (c) asser 
tion of power upon the part of the Commission to enter into and control areas 
of broadcasting and of thought far afield from any possible regulation of con 
merce contemplated by the Commerce clause of the Constitution or by th 
Federal Communications Act; (d) a waste of money appropriated by Congress 
for other purposes and a waste of time of the Commission’s staff for an imprope: 
purpose; (e) requiring on a renewal application hearing, the collection of large 
quantities of information obviously unnecessary for a proper determination of 
the renewal application, except upon a most extreme interpretation of the 
language of the present law; obviously beyond what was necessary and which 
presumably would be avoided by enactment of S. 658, section 6, amending sex 
tion 307 (d) of the Communications Act. 

B. Other examples of cases in which the renewal procedure was used to disci 
pline the licensee are to be found in the cases which were used as “bad examples’ 
in the Blue Book previously discussed. (See footnote 5.) It is interesting to 
note that in no one of these cases has the Commission denied subsequent ap 
plications for renewal. Nevertheless it kept the licensees on temporary licenses 
for long periods of time and held them up to public scorn and ridicule. 

CC, If the committee wishes further examples, I suggest that a subcommittee 
be set up and directed to take testimony from broadcasters who have been put 
through such renewal proceedings, while being kept on tenterhooks by short-term, 
temporary licenses—highly destructive of financial security—but undoubtedly 
highly effective for disciplinary purposes. There was a time (March 1946) when 
approximately 300 stations throughout the country were on such temporary 
license basis, awaiting the convenience of the Commission to go through its 
elaborate renewal hearing procedures. 

If, as the Commission contends, it honestly believes that it is foreed to resort 
to such procedures by the requirements of the present law, then certainly it 
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should be given the relief contemplated by secion 6 of S. 658, clearly expressing 
the congressional intention that the Commission should not be required to go 
through the whole investigatory procedure contemplated by the Communications 
{ct with respect to original applications. (See further upon this point at No. VI 
following. ) 

D. A perfect example of the use of the renewal proceeding to punish and disci- 
pline, as well as to develop political, ideological, and sociological concepts is 
found in the G. A. Richards case (FCC Docket No. 9468, 9469, 9405) (1951)). 
rhis case is such a prize example of a hearing and record which reveals gross 
waste of time, money, and personnel—both of the Government and of the 
licensee—that I shall discuss it as an example in point V following. This case 
is still pending before the Commission. I suggest that if the committee desires, 
it require the FCC to file copies of the record, briefs, and other papers in this 
case in order that the committee may see to what extremes the Commission 
is going. 

Vy. Large and expensive records in renewal proceedings 

Mr. Heselton made the following request: “In connection with your comments 
with regard to renewal applications, do you have anything that would indicate 
the amount of information that is now required, as against what you think would 
be all that was necessary, so we can contrast the two procedures.” 

As I indicated in my direct testimony, all that should be required in most 
‘enewal proceedings is a summary hearing—or none at all—based upon the 
ecord of performance of the licensee in the particular case. The Commission 
requires frequent reports from licensees concerning many things which it should 


} know and others in areas which do not properly concern it. (Cf. Sanders Bros. 


case, 309 U.S. 470, 475: “But the act does not essay to regulate the business of 
the licensee. The Commission is given no supervisory control of the program, of 
business management or of policy.’’) 

From this information already in its files the Commission should be able to 
letermine very quickly whether the licensee is performing consistently with the 
standards set by the Commission and with the general standards of performance 


| of broadcasters throughout the country. I am assured by the broadcasters that 


luring recent months the Commission has been following this expeditious pro- 
edure in most cases. The practice being a good one, it should be written clearly 
nto the law so that if the Commission, or individual members of the Commis- 
sion, in the future, should think of going back to the old procedures the congres- 
sional intent will be clearly expressed to the contrary. 

Now, for an example of the kind requested by Mr. Heselton, consider the 
Richards case referred to above. The salient points of this case as it relates 

Mr. Heselton’s question are: 

\. The hearings, which were held in Los Angeles and Detroit, extended over 
i period of 7 months, 

One hundred thirteen days were spent in the trial. 

Approximately 280 witnesses were heard. 

There were over 1,200 exhibits submitted. 
». There are 18,265 pages in the transcript of the record. 
*. There are 340 pages in the Proposed Findings of Fact and Conclusions of 
’, filed by the General Counsel of the FCC. 

There are 418 pages in the licensee’s Proposed Findings. 

There are 24 pages in the Licensee’s Memorandum in Support of his Pro- 
sed Findings. 

I. There are 185 pages in the licensee’s Memorandum in Support of Applicants 
Motion To Strike From the Record Any and All Evidence Relating to Newscasts 
\lleged To Have Been Broadcast Over Radio Station KMPC Between July 1942 
nd September 29, 1947, And Other Relief. 

J. There are 164 pages in the Motion of the FCC General Counsel to Expunge 
s Scandalous, Scurrilous, Sham, and Frivolous the “Memorandum in Support of 
\pplicant’s Motion, ete.” (See I above.) 

K. The “issues” stated by the Commission in the order setting the renewal 
pplications for hearing were as follows: 

1. Whether G. A. Richards has at any time while he was an officer or principal 
tockholder of the licensees of Stations WGAR, Cleveland, Ohio: KMI’C, Los 

* The figures do not inelude the portion of the hearing held before a trial examiner, who 

ed before the conclusion of the hearing. In that part of the hearing, some 2,500 pages of 
testimony were taken 
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Angeles, Calif.; and WJR, Detroit, Mich., issued instructions or directives 
officers and employees of said licensees 

(a) To present news broadcasts in a manner designed to give a biased 
one-sided presentation of the news: 

(b) To broadcast false news concerning particular issues or persons: 

(c) To breadcast editorials of daily newspapers as news items and witho 
identification of such editorials as such; 

(d) To discriminate in news and other broadcasts in favor of any political 
causes, groups, or candidates as against the interests of other political causes 
groups, or candidates ; 

(ce) In any other manner to promote or further the private political, so« 
and economic views and interests of Mr. G. A. Richards. 

2. To what extent, if any, officers or employees refused to carry out instru 
tions or directives, if any, of the nature specified in issue No. 1, and what dis 
ciplinary action, if any, was taken or caused to be taken by G. A. Richards 
against any officers or employees of said licensees who may have refused to car 
out such instructions or directives: 

3. To what extént, if any, the facilities of said stations, or any of them, hay 
been used to carry out said instructions or directives; 

4, To determine the accuracy of representations in respect to any of the mat 
ters set forth in the foregoing issues, made in affidavits and pleadings submitted 
to the Commission by and on behalf of G@. A. Richards; 

5, In the light of the facts adduced under the foregoing issues to determin 
the qualifications of KMPC, the Station of the Stars, Inc.; WJR, the Goodwil 
Station, Inc.; and WGAR Broadcasting Co., and whether a grant of the sa 
applications would serve the public interest, convenience, and necessity. 

L. The Richards stations, according to Counsel's estimate, have incurred ex 
penses of approximately one million dollars through the divergence of statio 
personnel from their normal duties, by printing expenses, traveling expenses, 
preparation of exhibits, and counsel fees paid to special counsel for the handling 
of the case, in addition to the services of their regular counsel in Washingto 
Los Angeles, Detroit, and Cleveland. 

M. The exact number of Commission employees required to handle this case 
is unknown. The Commission's General Counsel was present, however, for at 
least two-thirds of the 118 days of the hearing and approximately three addi 
tional members of the staff were continuously employed at the hearing. Presum 
ably, a more substantial number, both of the legal and investigative staff, as 
well as the secretarial staff were engaged prior to that time in the investigation, 
and during the hearing and thereafter, in the preparation of the extensive 
documents previously referred to, 

N. The case is not yet decided. The examiner's initial decision is yet to come 
Members of the Commission have not had the occasion to read the extensive 
record and other documents which will be necessary before a final determina 
tion of this renewal hearing. 

If, upon reading the foregoing, the Committee desires further information 
I shall be happy to respond to its request. 

Respectfully submitted. 
JUSTIN MILLER. 


APPENDIX 
Exutisir A 
DEFINITIONS OF rELECOM MUNICATION, RADIO, AND RADIO BROADCASTING 


Telecommunication: Any transmission, emission, or reception of signs, sig 
nals, Writing, images and sounds or intelligence of any nature by wire, radio, 
visual or other electromagnetic systems. (From the Atlantic City Final Act 
(Annex 2) and the FCC Rules and Regulations. ) 

Radio: A generic term applied to those telecommunieation systems employing 
primarily electromagnetic waves, radiations or emissions (and including, in 
some instances, connecting wires!) for the transmission and reception of ele: 
trical impulses which, when transmitted and received on the proper apparatus, 
form visual signs, signals, writing, images and/or aural sounds or intelligence 
of any nature (and in any form). 
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Radio broadcasting: The radio transmission and reception of electrical im- 
pulses which, when trausmitted and received on the proper apparatus, pro 
duce aural sounds and intelligence intended for reception by tl 


he public. 
Exuisir B 
ANALYSIS OF LEGISLATIVE HISTORY OF SECTION 17 OF 8S. 658 


Section 17 (c) of S. 65S deals with the general problem of separating the 
quasi-judicial activities of the Commission from its investigative and prosecut- 


ing activities. It was taken substantially from section 23 (c) of S. 1333, Report 
No. 1567, Eightieth Congress, second session (1948). Its history indicates the 


intent of the drafters to impose a separation policy applicable to Commissioners, 
as well as examiners, but in the evolution of this section, ambiguities in the 
language have appeared, and consequently, a redrafting of the section would 
be advised. A sentence-by-sentence analysis of section 17 (c) is useful in deter 
mining this intent. 

(1) The first sentence of section 17 (c) of S. 658 provides: 

“Notwithstanding the provisions of section 5 (c) of the Act of June 11, 1946 
(60 Stat. 239), no officer conducting a hearing pursuant to (a) and (b) hereof 
shall, except to the extent required for the disposition of ex parte matters as 
authorized by law, consult any person or party on any fact or question of law 
in issue, unless upon notice and opportunity for all parties to participate; nor 
shall such officer be responsible to or subject to the supervision or direction of 
any other person engaged in the performance of investigative, prosecuting, or 
other functions for the Commission or any other agency of the Government.” 

This sentence of section 17 (c) writes into law the prohibition presently con- 
tained in the Commission’s rules against hearing examiners’ consultation with 
others on any issue of fact, and places a similar prohibition against consultation 
on questions of law as well. This would include those cases where a hearing is 
required for initial licensing and thus would eliminate the present ambiguity 
on this point. This sentence may be interpreted as placing like restrict#Ons on 
the Commissioners when the hearing is conducted by the Commission instead 
of by an examiner. 

(2) The second sentence of section 17 (c) states: 

“No person or persons engaged in the performance of investigative or prose- 
cuting functions for the Commission or for any other agency of the Government 
shall participate or advise in the proceedings described in (a) and (b) hereof, 
except as a witness or counsel in public proceedings.” 

This sentence had its origination in a similar provision in section 5 (c) of the 
Administrative Procedure Act which is here set out in order to show the im- 
portant variances. It provides as follows: 

‘“* * * No officer, employee, or agent engaged in the performance of in- 
vestigative or prosecuting functions for any agency in any case shall, in that ora 
factually related case, participate or advise in the decision, recommended deci 
sion, or agency review pursuant to section 8 except as witness or counsel in 
public proceedings.” [Emphasis supplied. ] 

This provision of the Administrative Procedure Act imposes the limitation 
against participation or the giving of advice only on those who performed in- 
vestigative or prosecuting functions in the specific case under advisement or a 
factually related one, and only then if the hearing is one required by statute. 
No limitation against such ex parte consultation is imposed on persons employed 
by other agencies of the Government. The provision in S. 658, however, does 
not contain the words—‘“in any case shall, in that or a factually related case” 
thereby imposing the limitation on all investigative or prosecuting personnel of 
the Commission, and not just on those who have participated in the pending or 
a related case. By the addition of the phrase “or for any other agency of the 
Government,” the prohibition is extended to personnel engaged in similar ca- 
pacities in other agencies of the Government. 

It may be argued that by the elimination of the reference to a specific case 
and by the application of the limitation on ex parte consultation to all of the 
‘proceedings’ described in (a) and (b) of section 17, this sentence of S. 658 
precludes the Commission’s investigative and prosecuting staff from advising 
the examiners and the Commissioners in the exercise of their quasi-judicial 
functions. 
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The term “proceedings” in section 17 (c) has been regarded by the Senat 
committee and by the FCC as encompassing all action taken by the Commissio 
on adjudications under subsections (a) and (b), including its deliberation, the 
drafting of its final decision. and the issuance thereof. 

(3) The remaining sentences of section 17 (¢) state: 

“The Commission shall not employ attorneys or other persons for the purpos 
of reviewing transcripts or preparing intermediate reports of (sic)’* final dec 
sions, except that this shall not apply to the review staff provided by subsection 
5 (b) and to legal assistants assigned separately to a Commission member wh 
may, for such Commission member, review such transcripts and prepare suc] 
drafts. No intermediate report shall be reviewed either before or after its 
publication by any person other than a member of the Commission or his lega 
assistant, as above provided, and no examiner, who conducts a hearing, sha! 
advise or consult with the Commission with respect to his intermediate report 
or with respect to exceptions taken to his findings, rulings, or recommendations.’ 

As pointed out previously, section 17 (c) was taken from section 23 (c) of 
S. 1333, which was a bill of the Eightieth Congress. These two sentences ir 
S. 1333, in turn, had been based on provisions contained in section 4 (a) of th 
Labor-Management Relations Act of 1947. In that act the sentences appear as 
follows: 

“* * * The Board may not employ any attorneys for the purpose of 
reviewing transcripts of hearings or preparing drafts of opinions except that an) 
attorney employed for assignment as a legal assistant to any Board member 
may for such Board member review such transcripts and prepare such drafts 
No trial examiner’s report shall be reviewed, either before or after its publica- 
tion, by any person other than a member of the Board or his legal assistant, 
and no trial examiner shall advise or consult with the Board with respect to 
exceptions taken to his findings, rulings, or recommendations.” 

The purpose of these provisions in the Labor-Management Relations Act was 
to eliminate a review panel whereby subordinates modified or screened exami- 
ners’ reports before they reached the National Labor Relations Board. The 
Senate committee, in its report on S. 1333 (S. Rept. 1567, 80th Cong., 2d sess., 
p. 22), stated that this practice had become extensive throughout the adminis 
trative field; that the Commission had recently adopted a similar practice; and 
that the intent of the provision was to prevent this practice. Asa result, there 
was no provision in S. 1333 for a review staff, and the legal assistants to each 
Commissioner were the only persons who were authorized to review transcripts 
and to prepare drafts of opinions. 

The sentence had appeared as follows in S. 1333: 

“The Commission shall not employ attorneys or other persons for the purpose 
of reviewing transcripts or preparing intermediate reports or final decisions, 
except that legal assistants assigned separately to a Commission member may 
for such Commission member, review such transcripts and prepare such drafts.” 

With the review staff added for the first time by S. 1973, it became necessary 
to include authorization for it to review transcripts and prepare reports or 
decisions. In view of the fact that the language originally had been adopted 
to preclude such a staff, the result was to leave the sentence rather awkward, 
and ambiguous, as follows [the new language added in 8S. 1975—and which 
appears in S. 65S8—is italicized]: 

“The Commission shall not employ attorneys or other persons for the purpose 
of reviewing transcripts or preparing intermediate reports or’ final decisions, 
except that this shall not apply to the review staff provided by subsection 5 (b) 
and to legal assistants assigned separately to a Commission member who may, 
for such Commission member, review such transcripts and prepare such drafts.” 

The sentence states that the legal assistants may prepare “such drafts,” but 
there appears no previous reference to “drafts” of opinions, orders, or memo- 
randa, and, as a result, the adjective “such” is without meaning. This ambiguity 
is traceable to a similar ambiguity in S. 1333. As pointed out, the language was 
adopted substantially from the Labor-Management Relations Act of 1947, which 
prohibited the employment of attorneys for “the purpose of reviewing transcripts 
of hearings or preparing drafts of opinions except * * * a legal assistant to 
any Board member may for such Board member review such transcripts and pre- 





1In the transposition from S. 1333 to S. 1973 (the McFarland bill in the last Congress), 
there occurred a typographical error, which has reoccurred in S. 658, and the sentence 
referring to “intermediate reports of (sic) final decisions” should be “intermediate reports 
or final decisions.”’ 

? Correction made, changing “of” to 
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pare such drafts.” ‘The first reference to the preparation of drafts was not in- 
cluded in 8. 1338, and the underlined portion has continued in S. 658, accounting 
for the ambiguity. This could be corrected by the insertion of the words “draft 
of” before the words “intermediate reports” at page 50, line 18. 

This history indicates that it would be advisable to redraft the language of 
section 17 (¢) to remove these ambiguities and to lessen the need for so many 
cross-references in order to learn the meaning of the section. In this manner, the 
language of the section can be made to accord with the intent of the Senate com- 
mittee as expressed in Report No. 44 to accompany §S. 658, Eighty-second Congress, 
first session, page 14: 

“In providing for the establishment of a special review unit, the committee 
does not intend it to act as a panel designed to screen or modify examiners’ pro- 
posed decisions before they reach the Commission. On the contrary, the principal 
function of the review unit is to digest and analyze proposed decisions (or rules 
and regulations) for the Commission to save individual Commissioners’ time and 
expedite their handling of cases and the rule-making procedure. Such review 
board does not have and is not intended to have any authority to revise, modify, 
amend, or alter any proposed decision by an examiner nor to recommend to the 
Commission changes in such decisions. It is expected to act as a clearinghouse 
to make certain that both law and fact have been correctly applied and to digest, 
analyze, and note the scope and purport of the proposed decision. 

“Apart from the authority expressly granted the review board, and the duties 
laid upon the Commissioners’ personal legal assistants, every safeguard is written 
into this section to prevent examiners, lawyers, or other employees from advising 
or consulting with the Commission with respect to its action.” 

Note.—Exhibit C, the Blue Book—An Analysis by Justin Miller, president 
National Association of Broadcasters, has been placed in the committee files. 
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ExalnsitT E 


SUMMARY AND LEGISLATIVE REVIEW OF FCC OPINION IN THE CASE OF ROBERT HAROI 
SCOTT—RE ATHEISTIC PROGRAMING, 11 F. C. C. 372 (1946) 

On March 27, 1945, Robert Harold Scott, of Palo Alto, Calif., filed a petition 
requesting that the Commission revoke the licenses of radio stations KQW 
San Jose, Calif., and KPO and KFRC, both of San Francisco, Calif. The ground 
on which the petition sought to have the Commission take this action is that 
these stations had refused to make any time available to him, by sale or other 
wise, for the broadcasting of talks on the subject of atheism, while they had 
permitted the use of their facilities for direct statements and arguments against 
atheism as well as for indirect arguments such as church services, prayers, 
Bible readings, and other kinds of religious programs. The petitioner con 
tended that the question of the existence or nonexistence of a Devine Being is 
in itself, a controversial issue, and that in refusing to make time available for 
arguments in support of the atheistic point of view, the stations complained 
of were not presenting all sides of the issue, and, therefore, were not operating 
in the public interest. 

After lengthy investigations by the Commission in which comments of the 
individual licensees were sought as well as additional evidence from the peti 
tioner, the Commission on July 19, 1946, a year and 4 months from the date of 
the filing, handed down a memorandum opinion and order denying the petition 
In the opinion, however, the Commission takes a long path through the areas of 
religion and public belief. The following quote from the opinion is illustrative of 
the technique employed : 

“Freedom of religious belief necessarily carries with it freedom to disbelieve, 
and freedom of speech means freedom to express disbeliefs as well as beliefs 
If freedom of speech is to have meaning, it cannot be predicated on the mere 
popularity or public acceptance of the ideas sought to be advanced. It must 
be extended as readily to ideas which we disapprove or abhor as to ideas which 
we approve. Moreover, freedom of speech can be as effectively denied by denying 
access to the public means of making expression effective—whether public 
streets, parks, meeting halls, or the radio—as by legal restraints or punishment 
of the speaker. 

“It is true that in this country an overwhelming majority of the people pro 
fess a belief in the existence of a Devine Being. But the conception of the na 
ture of the Divine Being is as varied as religious denominations and sects 
and even differs with the individuals belonging to the same denominations or 
sects. 

“God is variously thought of as a ‘Spirit, infinite, eternal, and unchangeable,’ 
and as having a tangible form resembling man who, in turn, was created in His 
image; as consisting of a Trinity and a single Godhead: as a Divine Lawgiver, 
laying down infallible natural and moral laws by which man is governed, and as 
God who concerns himself with the personal affairs of individuals, however 
petty; as a God to whom each person is individually accountable and as a God 
to be approached only through ordained intermediaries; a God of the powerful 
who divinely appoints kings and other rulers of men, and as a God of the meek 
and lowly; as a God of stern justice and a God of mercy; as a God to be wor- 
shipped or appeased primarily through ritual and as a God to be served pri 
marily through service to one’s fellowman; as a God whose rewards and punish- 
ments are mainly reserved for a future life and as a God who also rewards or 
punishes through spiritual enrichment or impoverishment of man’s present 
existence.” 











AROLD 


tition 
SQW 
‘ound 
that 
ther 
r had 
‘ainst 
vers, 
con 
ig is, 
e for 
Lined 
ating 


* the 
peti 
te of 
tion 
is of 


ve of 


ieve, 
iefs 

nere 
nust 
hich 
ving 
iblic 
nent 


pro 
na 
ects 


s or 


ble,’ 
His 
ver, 
l as 
‘ver 
Fod 
rful 
eek 
yvor- 
pri 
ish- 
. or 
ent 


AMENDING COMMUNICATIONS ACT, 1934 375 


In 1948 a Select House Committee To Investigate the Federal Communica- 
tions Commission reported on the decision in the Scott case as follows: 

“Your committee is of the further firm opinion, on the basis of the evidence 
presented and a study of the law, that the Commission in the Scott decision 
demonstrated a dangerous and unwarranted policy of ‘thought policing’ that 
has no basis in law. 

“Congress saw fit to, and did, deal with so-called controversial matters on 
subjects over the air in only one instance, namely, when it provided that if a 
station makes time available to one candidate for public office it must do so on 
substantially the same terms for all other candidates. 

“So, having legislated in that one instance, all other instances of controversial 
matters are outside the law; and when FCC attempts to regulate such matters 
it very clearly invades the field of legislation and indulges in quasi-judicial legis- 
lation on a subject which Congress clearly decided to be outside the Communica- 
tions Act, 

“It was made abundantly clear by the testimony before your committee that 
f the Scott decision were applied literally it would have the effect of either 
driving religious programs from the air or flooding the homes of listeners with 
a barrage of unwelcome attacks on religion. Broadcasters normally carry 
programs of the three leading religious groups on their stations. If the dictum 
contained in the Scott decision were literally applied, athiests would be entitled 
to answer each Protestant, Catholic, or Jewish program. Thus, though numer- 
ically infinitesimal, the apostles of unbelief would have as many programs as were 
given to all the religious groups combined. To avoid that effect, the broad 
casters could only solve their dilemma by refusing to accept any religious 
programs. This obviously would be advantageous only to the atheists and to 
to the Communists. For any method or means that blocks the words of God, the 
enemy of these groups, is a victory for their cause of Godlessness” (H. Rep. No. 
2461, p. 3, SOth Cong., 2d sess). 

Mr. Harers. In further reference to the Administrative Procedure 
Act which you have discussed here and which I think is highly impor- 
tant, the prohibition that you discussed which would apply to the Com- 
mission in contested cases—would it apply to the examiners, too? 

Mr. Miter. I understand so. 

Mr. Harris. Would it apply to anyone else below the examiners ? 

Mr. Miter. Well, certainly not so far as the investigators are 
concerned; the investigator presumably should have a free hand. 
I think the important point is that there should be protection at the 
point where the judicial function is performed. The hearing com- 
missioner and the members of the Commission are the ones who per- 
form that function. It is sometimes called a quasi-judicial function, 
but I think there is no particular reason why we should distinguish 
it. Asa matter of fact, recurring again to my experiences, I served on 
the Tax Court for a year and you will remember its history. The 
Internal Revenue Bureau used to decide its tax cases much in the 
same way that the FCC decides its cases. There was such a protest 
against that that the Tax Court was set up, first as the Board of Tax 
\ppeals and later as the Tax Court and it now acts in a judicial capac 
ity and tries its cases with full observance of the laws of evidence, 
and so forth. 

What I am arguing for could be well said—and Commissioner Coy 
did say it in the course of his testimony—what we would like to have 
s an administrative court. Ideally, I should think, so far as the rights 
of all parties are concerned, it might be a very good idea to have the 
sume sort of thing in all the administrative agencies that we have now 
in connection with the Internal Revenue Bureau and the Tax Court. 

But lacking that—and, of course, there would be many other points 
involved, including expense—lacking that what we should seek for is 
to get. so far as possible, at the hearing examiner level and at the 
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Commissioner level, the best guaranties we can that we are goi 
really to have a process of judicial determination. That is what I a 
thinking of. And at that point it is necessary to insist that the e\ 
dence which the hearing examiner hears and the evidence which thie 
Commission hears shall be taken in such a manner as will protect 
all parties. 

During the discussion here on Friday there was some suggestio 
made that all the Commission wanted was an evaluation of thie 
evidence. 

Is all this in answer to your question ¢ 

Mr. Harrts. Well, yes, it is. Iam glad to have your discussion of it 

Mr. Mitier. Then let me follow that out. That is exactly what 
expert testimony is. Again, those of us who are lawyers, go back to our 
courses in expert testimony. It may be direct ev idence, just as any 
other witness would give, but it is at ‘the point where we get an excep 
tion to the rule excluding opinion evidence that we come to this 
evaluating type of evidence which an expert gives. The old hypo- 
thetical question is an evaluating question: Assume the evidence 
shows so and so, what is the proper answer from the expert’s point 
of view? 

Of course, that is the great danger of having the expert, whether hie 
be a special pleader technician or a special ple sader lawyer, because 
these lawyers become the same kind of experts in this particular field; 
because, if you have a special pleading for a Fis tan point of view 
without the opportunity for the other party to hear what is being 
offered or what is being done in the way of pvabeAltnt and so forth, 
and without an opportunity to challenge it, you have that kind of a 
situation. It may be that the evaluating process is the most important 
one of all in swinging the decision in a particular case. If that is done 
in camera, if it is an ex parte proposition, that is the one point where 
the other party should have a right to be present to be heard, to 
ag 2 

As I said here, it is entirely conceivable that the expert witness who 
appears at that point could not even qualify as an expert under proper 
rules of judicial determination. It may be that the evidence which he 
offers—and he will not offer it as evidence at that point, he will offer it 
as an interpretation or evaluation—it may be that that would not be 
proper evidence before a hearing examiner. 

The question was asked, I believe, by Mr. Carlyle, Would it not be a 
good idea perhaps for a district court judge to go up and talk with an 
appellate court judge? Is that a fair statement of your question, Mr. 
Carlyle ? 

Mr. Cartyte. I was just thinking along that line. 

Mr. Miter. I used to have that feeling some time ago when I was 
sitting on the appellate court, that it would be a fine thing to get the 
district court judge up here and find out just what was in his mind, 
and what went on down there; especially when we have appellate 
court judges who have had very little experience in trial practice and 
you do not get the picture of what goes on in a courtroom. 

But balancing all the considerations we do not decide cases that way. 
You can easily imagine what would result if we had the district court 
judges come in by the back door to tell us why we should up hold thei: 
decisions. 


LOL! \0 
I a 


e e\ 


h the 


rotect 


Stor 


f the 


of 

what 
oour 
S any 
xcey) 

» this 
LY po- 
lence 
point 


er he 
“ause 
field: 
view 
eng 
orth, 
of a 
rtant 
done 
yhere 
d. To 


who 
oper 
*h he 
fer it 
ot be 


be a 
h an 
Mr. 


Was 
t the 
ind, 
llate 


and 


way. 
our' 
hei: 





AMENDING COMMUNICATIONS ACT, 1934 377 


Mr. Harris. I am thoroughly in accord with what you have stated, 

Judge, but I am thinking of the section which you referred to—I have 
it here before me—which says that no such officer shall consult any 
person or party on any fact in issue unless there is an opportunity for 
all parties to participate. 

Mr. Mitxer. That is right. 

Mr. Harris. I thought you applied, so far as the FCC is concerned, 
to the hearing examiner. 

Mr. Miiier. I think it does. 

Mr. Harris. Where does it include the Commissioners / 

Mr. Mitier. But you will notice the exception, that that is not 
required where it is not a contested hearing, especially where it is an 
initial hearing. 

Mr. Harris. But am I correct in saying that the prohibition there 
does not apply to the Commission, but does apply to the hearing 
examiner ¢ 

Mr. Minier. Are you reading from the Administrative Procedure 
Act ¢ 

Mr. Harrts. Yes. The section you referred to, section 5 (c). It is 
on page 115. 

Mr. Minter. Apparently I do not have the same copy you have. 
Would you care to read it to me again ¢ 

Mr. Harris. I am referring to section 5 (c) which you referred to in 
your statement. 

Mr. Mitzer. That is of 8. 658. 

Mr. Harris. Of the Administrative Procedure Act, which refers to 
the separation of functions. That is the point which you dwelt upon 
extensively in your statement here. 

Mr. Mixtier. That is right. 

Mr. Harrts. No such officer shall consult any person or party on 
any fact in issue unless upon notice and opportunity for all parties 
to participate; and so forth. 

Mr. Mitier. That is right. It precludes hearing officers from ex 
parte consultations. 

Mr. Harris. You think the same prohibition should apply to the 
Commissioners as well as to the hearing examiners ¢ 

Mr. Minver. Exactly. 

Mr. Harrts. That is what I was trying to find out. You do not 
for a moment think that the human element can be taken away from 
these quasi-administrative judicial matters, do you, Judge? 

Mr. Miiver. Based on experience, I regret to say that I must agree 
with you. I wish it could be to a greater extent, but I do not think it 
can, no. 

Mr. Harris. Consequently, is it your feeling that we should en- 
deavor as a matter of principle to tie the administrative body down 
on procedure, as we do judges in court ? 

Mr. Miter. So far as concerns judicial determinations, so far as 
we can, without hampering the performance of their administrative 
duties. 

Mr. Harris. Of course, we have this other proposition before us 
to consider and that is that any amendment to the Administrative 
Procedures Act is probably going to have close scrutiny by the 
Judiciary Committee of the House. 
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Mr. Mitzer. I understand. 

Mr. Harris. So, whenever we start amending an act which that 
committee and the Congress is rightly proud of, or the procedure for 
appeals which you referred to a moment ago, we have another problem 
to consider. f 

Mr. Mitier. You certainly have. 

Mr. Harris. That is all. 

Mr. Cartyie. Judge Miller, of course, I, too, realize that you have 
had splendid legal training, along with your other abilities. 

Mr. Minier. Thank you, 

Mr. Cartyie. I am interested in knowing what your thoughts are 
as to the greatest differences between a quasi-judicial tribunal and 
a strictly judicial tribunal. 

Mr. Mintzer. I should say probably the greatest difference lies in 
these very things we have been discussing. The greatest difference 
lies in these very points we have been discussing; the relaxation of 
the rules or conditions under which the judge works in favor of a 
looser procedure by the administrative agent. 

Mr. Cariyie. Of course, we realize that there are certain restric- 
tions placed around a strictly judicial tribunal, and the necessity for 
those restrictions. The purpose of a quasi-judicial hearing, as | 
understand it, is to give the members of that Commission an oppor 
tunity, a wider opportunity, to obtain all of the material and necessary 
facts. 

Mr. Mitier. That is right. 

Mr. Cartyie. Do you not think so? 

Mr. Miuier. Yes. Generally speaking, the rules of evidence are 
looser and they are allowed to take more evidence than a judge would 
be allowed to take. 

Mr. Cartyte. I am afraid you misunderstood me or that I failed to 
make myself perfectly clear when I suggested that it would be proper 
for a district judge to talk with a circuit court judge. The thought 
I had in mind was when a district judge appoints a representative to 
represent the court in ascertaining facts, similar to a referee in bank- 
ruptey, it would be very helpful for him then to talk with the person 
who had acquired all the facts. 

Mr. Mitier. Yes. 

Mr. Cartyie. You agree with me there ‘ 

Mr. Miutzer. The referee or the master. 

Mr. Cartyite. Would that be highly improper, in your opinion ¢ 

Mr. Mitier. No. I think that might be desirable. He is the judge’s 
officer. He works under his very close supervision. 

Mr. Cartyie. A district court judge might appoint a represent- 
ative to find out certain facts relative to a case for the purpose of the 
judge acquiring knowledge of facts that he perhaps did not have an 
opportunity or the time to acquire himself. 

Mr. Mitier. Or perhaps to instruct his officer to go back and hold 
a further hearing and find some more facts. 

Mr. Cartyte. That is correct. I was under the impression that a 
hearing examiner with these quasi-judicial commissions was there for 
the purpose of performing similar duties. 

Mr. Miuuer. I think they are very much the same. In fact, I think 
there would be less danger of having the hearing examiner talk with 
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the Commissioners than there would be in having some of the ex- 
pertise talk with the Commissioner. 

Mr. Cartyte. Do you feel that some of the suggestions that have 
been advanced that would preclude the Commissioners from talking 
with each other or discussing the case or facts connected with the case 
with a hearing examiner 

Mr. Mitxier. Certainly not talking with each other. 

Mr. Carty.e. Of course, you would not suggest that any legislation 
be enacted that would preclude the Commissioners from discussing the 
case With each other. 

Mr. Mitier. That would be their duty. 

Mr. Cariyte. That is correct. So far as these examiners are con- 
cerned, they are the only ones that hear the evidence; is that your 
understanding ¢ 

Mr. Mruuer. The Commission itself could hear evidence if it 
wanted to, but the hearing examiner is the one who usually hears 
these cases. 

Mr. Cartyie. That is right. They observe the witnesses, the at- 
titude of the witnesses, and so forth. Do you not feel that the Com- 
missioners would be deprived of a very valuable asset in the deter- 
mination of a case should they be deprived of the opportunity of 
talking with the examiner in order to obtain a true picture of the 


s case ¢ 


Mr. Mura mr. As | sald, ] think there would be much less d meer of 
permitting that than of permitting the so-called experts to consult 


them. 


Mr. Cartyie. Of course; I agree with you there. 

Mr. Mitcer. The examiner should be objective. He should be in 
the position of having a balanced mind, as the Commission should, 
It is when you get into the prosecuting branch and the expert branch 


that you get the prejudices which become dangerous. 


Mr. Cariuyue. It was my impression that the hearing examiner, 
after he had had the case and observed the witnesses and heard the 


§ cross-examination was in a position to know more about the case than 
F any other person connected with the hearing of the case. 


Mr. Mirier. He undoubtedly is. He should be much in the posi- 


| tion of the trial judge. 


Mr. Cartyie. In view of those facts would you recommend that 
the examiner be precluded from discussing the case with the Com- 


» missioner 4 


Mr. Murer. Of course, the difficulty that arises there is, if that 
were done, then I think the other parties should have an opportunity 
to hear what he says. And once you permit that then, of course, you 


| put the examiner in a difficult position as applied to future cases, 


because you destroy the position he assumes as one who makes find- 
ings and arrives at his decision upon the basis of all that he has heard. 
If he goes before the Commission and does more than that, then he 
puts himself in the position of one party or the other and changes 
his character. 

Mr. Cartyie. Judge, it would not be another party as it applies toe 
the examiner, would it ? 

Mr. Minier. If you let him go in and talk in chambers? 

Mr. Cartyie. To discuss the case with the Commissioners. 
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Mr. Mitier. I would be very much afraid of that, because the ex- 
aminer at that point has made his findings, has reached his decision. 
His argument before the Commission presumably would be in support 
of the decision which he had made. If he renders his decision, as a 
trial judge does, if he makes his findings, the presumption should be 
in favor of those findings. In my experience sometimes those hearing 
examiners made much better findings than the Commission. I used 
to review those cases. But once he has made his findings, presumably 
he has reflected in there what he saw in the courtroom; his impression 
of the witnesses, his evaluation of the testimony. He may think 
Witness A lied and he may be making a decision on the basis of his 
assumption that Witness A lied. If he comes before the Commission 
and begins to analyze the reasons for making the findings that he 
had and he says he thinks Witness A lied, then you open up an en- 
tirely extraneous issue which presumably would have to be tried and 
in which the other party would have the right to make a showing on 
whether that witness should be believed. 

There is great strength to your argument, Mr. Carlyle, but I think 
the difficulties would be too great. 

Mr. Cartyte. That is all. 

Mr. Hesevron. I am very much interested in your comments with 
reference to the word “evaluation.” It seems to me we have to rec- 
ognize, as you have just said in answer to Mr. Carlyle, that the exami- 
ner himself actually is engaged in evaluating the evidence. 

Mr. Mrrzer. Exactly. 

Mr. Hesevron. If the influencing factor in his evaluation were to 
be discussed with the Commission, then there ought to be opportunity 
given the parties, and the right of cross-examination. 

Mr. Mituer. That is right. 

Mr. Hesevron. I would like to ask you two or three questions on 
your statement. On page 2 you suggested the wisdom of a defini- 
tion of television. 

Mr. Mier. Yes. 

Mr. Hesevron. Do you have any language prepared that you could 
submit ? 

Mr. Miter. I am sorry I do not, but I should be glad to prepare a 
subsection on that. 

Mr. Hesexvron. I think that would be well, inasmuch as the sug- 
gestion of such a definition was submitted. 

Then on page 4 you made an interesting statement. 

Sometimes an “expert” nurses a pet idea or prejudice to a point where he 
has a vested interest in it and becomes emotionally disturbed when anyone 
challenges it. 

I think we are all aware in a general way of the truth of that state- 
ment. But I would like to call your attention to something that you 
said at page 8. 

Furthermore, it will permit Congress and the broadcasters to learn the rea- 
sons for delay—as the Commission’s report to Congress will become public rec- 
ords. Perhaps, of equal importance, it may provide a very salutary basis for 
better balancing of its work by the Commission; perhaps eliminating some of 
the sociological, ideological, and political forays upon which the Commission 
wasted its time in past years. 

Those two statements together I think are going to be important 
in the record, but it occurs to me that there may be some clear examples 
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of that sort of thing that might be offered in this record. I think it 
is going to be important particularly in terms of consideration by 
persons who are not lawyers, as to the kind of thing that has hap- 
pened—specifie instances. Would it be too much trouble to present 
a statement on that to the committee / 

Mr. Mutier. I should be glad to do that. 

Mr. Hesevron. In connection with your comments with regard to 
renewal applications, do you have anything that would indicate the 
amount of information that is now required as against what you 
think would be all that is necessary, so we can contrast the two proce- 
dures ¢ 

Mr. Miter. I could give you a couple of good illustrative cases on 
that; yes. 

Mr. Hesevton. Fine. At the bottom of page 10 you said: 

Experience has shown that it is possible for the Commission to use the renewal 
procedure to punish or discipline the licensee instead of as a straight forward in- 
quiry to determine the public interest question * * * 


There again I think it would be useful if we could have some 


} examples of that type of procedure. 


Mr. Mixer. I should be glad to supply that. 

Mr. Hesevron. Thank you. 

Mr. Bennerr. Judge, I would like to clarify my thinking with re- 
spect to your testimony on section 6. Is it your understanding that 
section 6 would require the Commission, in renewal applications, to 
consider only the issue of whether the license should or should not be 
renewed, entirely apart from any competitive application for the same 
license ¢ 

Mr. Mitzer. No. I think the competitive license should be thrown 
into the balance in determining what constitutes the public interest, 
convenience, and necessity. It is a question of the relative weight, I 
should say; how much value should be attached to the promises of 
the new applicant and how much weight, let us say, should be thrown 
into the balance on what the licensee had actually been doing. That 
is Why I said that we should not assume an extreme on either side. 
We know from experience that applicants upon original applications 
and applicants for a license of renewal and those contesting a renewal 
application make very extravagant promises. They make those prom- 
ises usually in terms of what they will do: how large a performance 
they will give in classical music—that is one of the favorite expres- 
sions; they are going to put on a lot of classical music or other highly 
beneficial educational programs. 

Then when they get into operation they find they cannot support the 
operation on that basis and the first thing you know they are back to 
a performance which may be even less than that of the man who is 
asking for the renewal. 

So I say the Commission, on the basis of its experience should and 
does as a matter of fact water those down very considerably. The ex- 
tent to which it gives consideration to them should be one of weight 
rather than exclusion. 

Mr. Bennerrv. Under that interpretation, where is the difference spe- 
cifically between the procedure now being followed and that which is 
suggested ¢ 
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Mr. Mixrer. That is the procedure which is being followed now, 
as Mr. Hyde and Mr. Jones said. And my argument at that point is, 
if it is good practice, put it into the law. Some other commissi« 
might not put it on that basis. Of course, there are examples, as | 
said to Mr. Heselton a moment ago, where that has not been followed. 
There have been cases of the use of the renewal heari ing for pur poses of 
punishment or to get over a particular doctrine rather than to carry 
out that balance that we speak of. In the great run of cases, I have no 
doubt as Mr. Hyde and Mr. Jones said, that is what is going on right 
now. 

Mr. Bennett. Mr. Ream testified on Friday, as I understood him, 
that the language in this provision would narrow down the issues 01 
these renewal applications and, in effect, would eliminate the com 
petitive aspects by tying the Commission down to a question of 
whether the renewal of license A is in the public interest, convenience, 
and necessity. 

Mr. Miter. Right. 

Mr. Bennerr. And according to him, that language narrowed 
down to a single issue; as to w hether station A is or is not opel aticig in in 
the public interest. If they are, their renewal application would be 
granted ; if not, it would be rejected. Then the issue of whether a third 
party or a fourth party or other parties were entitled to the same 
license would come into the picture; but not until the single issue had 


been disposed of under this new language. I am wondering whether 


Mr. Ream is correct in that or whether he is not. 

Mr. Miuier. I think Mr. Ream’s argument was based on the point 
of what the congressional directive to ‘the Commission would be. If 
this amendment were adopted, what would be the congressional di- 
rective? Asa matter of fact, the test of public interest, convenience, 
and necessity includes everything. It is a comparative matter; what 
is in the public interest and convenience and in an original applica 
tion, where there are two contesting parties, certainly ihe fact that 
applicant A was a better qualified person than B would be one element 
to show that public interest would be served by taking the superior 
applicant. The same would be true in any renewal application, but 
in a lesser degree, with lesser emphasis. The fact that the Congress 
told the Commission, when you come to renewal applications—I am 
saying this interpretation might properly be put on the language 
vou are using here—if Congress said to the Commission, you have 
been spending too much time on these renewal cases. You have been 
going into a lot of details or questions that should be apparent from 
your record. If you have some real doubt about the man’s qualifica- 
tions, as to whether the public intoient would be served, go to work 
on that point, but stop using the renewal proceedings, the renewal hear- 
ings, to go into long elaborate hearings which take months of time 
and great expense to the Government ‘and to the applicant 

Mr. Bennett. In your statement at the top of page 9, you say: 

For example, such maters as the character and technical ability of the appli 
eant to operate a broadcast station, or his financial ability, are highly important 
for the purpose of evaluating original applications, 
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Mr. Bennett. But as a matter of fact, does this new language in 
section 6 change the situation? In other words, are not financ ‘ial “abil- 
ity, character ‘and technical ¢ apacity or ability, all factors which the 
Commission usually takes into consideration in determining public 
interest ¢ 

Mr. Miter. Definitely, yes. 

Mr. Bennett. Then it all boils down to the term public interest 
itself, which is very broad ? 

Mr. Mutter. That is right. 

Mr. Bennerr. While you think that it may limit some of these 
things; actually it depends on what the Congress means by this lan- 
guage. 

Mr. Mitzer. Yes, I think the congressional authorization is in its 
broadest terms where it speaks of public interest, convenience and 
necessity. And all the rest of these fit into the picture. 

Mr. Bennett. I think that is all, Mr. Chairman. 

The Carman. Just one question, Judge. I gather from your 
formal statement that you feel that all members of the Commission 
should be lawyers; is that correct ? 

Mr. Miter. No. I just think that it is unfortunate that they all 
do not have the benefit of some legal training. I think it is desir- 
2%, to have an engineer on the Commission, perh: ips an accountant, 
but I feel a deep regret when one of these cases is being heard by 
the Commission and some Commissioner does not understand the 
significance of the law of evidence or some of these other points on 
constitutional law, or does not have any background on which he can 
make a proper decision of these cases—if it were possible to get a man 
who has had law training and expertness, both, that would be ideal. 

The Cuamman. Of course, we would like to get a man who knows 
everything if we can get him. 

Mr. Mitier. That is right. 

The CuarrmMan. But you would not say that all of them must be 
lawyers and that we should so provide by law ? 

Mr. Mutiter. No; I would not. 

The Cuarrman. Thank you for your statement, Judge. 

Mr. Hate. I want to ask you about section 19. If I understood 
you correctly, your objection was not on substantive grounds, but 
simply that as a matter of appropriateness it should be in another 
statute, is that it ? 

Mr. Mitier. No; I have very serious objections to it as worded 
here, and I have already made those objections to another committee. 
If you would like, I will state them here. 

Mr. Hate. I do not think it is necessary to go into that now, but 
whether the provisions are good or bad, you think, in any case, they 
have no place in this partic ular piece of legislation. 

Mr. Mitier. That is correct. If it were enacted in this legislation, 
it would have to be transferred over to the criminal code anyway, 
and as the bill is already pending in another form before the Judi 
ciary Committee, the wise thing to do is to give them the job and 
let them clean it up and take it out of this bill. 

Mr. Hare. You have been very helpful to the committee, Judge 
Miller. 

Mr. Mitier. Thank you. 
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The Cuairman. Thank you, Judge. The committee will stand 
recess until 2 o’clock. 
(Whereupon, the committee took a recess until 2 p.m.) 


AFTER RECESS 


The committee reconvened pursuant to the taking of the recess 
Hon. Robert Crosser (chairman) presiding. 

The Cuairman. The committee will come to order. 

Judge Stephens will be the first witness. 

Judge, will you give your name for the record / 


STATEMENTS OF HON. HAROLD M. STEPHENS, CHIEF JUDGE, 
UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT, AND HON. JOHN BIGGS, CHIEF JUDGE, 
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT 


Judge Sreruens. My name is Harold M. Stephens. I am Chief 
Judge of the United States Court of Appeals for the District of Co- 
lumbia Cireuit. As such, Iam a member of the Judicial Conference 
of the United States which consists of the Chief Justice and 11 chief 
judges. 

One of the duties of the conference, which was imposed upon us, 
and very gladly received, by section 331 of title 28 of the United States 
Code, was to make recommendations to the Congress with reference to F 
legislation affecting the business of the courts. 

There has been called to the attention of the conference at its March 
session, which closed a few weeks ago, S. 658, which is before this 
committee now, and particularly provisions thereof, which relate to 
the procedures of the courts. Judge Biggs, the Honorable John Biggs, 
Jr., Chief Judge of the United States Court of Appeals for the Third 
Circuit, and myself are here today to express the views to this com 
mittee, and through you to the Congress, of the conference upon these 
provisions, 

One of the provisions to which I refer is in section 15 on page 21 
of the act, amending section 402 (a) of the Communications Act. | 
do not have the committee print. I have been dealing with S. 653, 
and the provision I have in mind in that print is in section 15. The 
other provision is in section 15 on pages 21 and 22, adding section 402 
(j) tothe Communications Act. I will speak to the language of those 
two provisions, however, a little later. 

In order to understand what I have to say, it is desirable that I give & 
you a brief review, if I may, of the acts of Congress relating to ap- 


peals in the Federal courts. | 
In 1914, when the Federal Trade Commission was created, the sec- B 
ond of the great Federal commissions, the Interstate Commerce Com- 
mission being the first, as you know, a method of review was devised & 
by Congress permitting an appeal to the circuit court of appeals from F 


an order of the Federal Trade Commission, the appeal being on the 
record made before the Commission. After a decision in the circuit 
court of appeals, there was a right of review in the Supreme Court on 
what is called a writ of certiorari, that is, at the discretion of the 
Supreme Court. There was no appeal as a matter of right to the & ; 
Supreme Court—simply a right to make application for a writ of 
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certiorari, with discretion in the Supreme Court to grant that or re- 
ject it according to certain criteria which I will mention later. 

That pattern of review of decisions of administrative agencies was 
extended to the Securities and Exchange Commission. the Civil Aero- 
autics Board, the National Labor Relations Board, and to other 
boards and commissions as they were created, and it turned out to be 
quite satisfactory. 

In 1925, under the recommendation of Chief Justice Taft, another 
statute was passed by Congress known as the Judicature Act of 1925. 
That statute was a result of the fact that the Supreme Court had be- 
come overwhelmed by the volume of business up to that time by virtue 
of the fact that there was a right of appeal to the Supreme Court 
from all decisions of the circuit courts of appeals except those I have 
just mentioned. That became so burdensome that the Supreme Court 
could not do its work competently any longer, and Chief Justice Taft 
recommended to the Congress and Congress passed the Judicature 
Act, which provided that in all instances in which there was a right of 
appeal to the circuit court of appeals there should not be a right of 
appeal to the Supreme Court but a right merely to make application 
for a writ of certiorari, and after that the Supreme Court could take 
the case at its discretion. That bill was passed and has been in appli- 
cation ever since. 

The criteria which the Supreme Court follows in determining 
whether or not to take a case on a writ of certiorari from the circuit 
court of appeals are these: a conflict of rulings among the circuit courts 
in decisions on the same matter: a circuit court decision on an impor- 
tant question of local law, probably contrary to local decisions: a deci- 
sion on an important question of Federal law which should be settled 
by the Supreme Court; a decision on a Federal question in a manner 
probably contrary to applicable Supreme Court decisions: such depar- 
ture from the accepted and usual course of judicial proceedings or 
so far sanctioned such a departure by a lower court as to call for the 
Supreme Court's exercise of power of supervision; cases wherein the 
Circuit Court of Appeals of the District of Columbia Circuit has 
decided a question of general importance or a question of substance 
relating to the construction of the Constitution or a treaty or statute 
which should be settled by the Supreme Court, or a statute: and cases 
where the Court of Appeals for the District of Columbia has not given 
proper effect to an applicable decision of the Supreme Court. Those 
are the criteria which the Supreme Court has adopted in announcing 
its rules for taking cases from the court of appeals into the Supreme 
Court on writs of certiorari, and they are the criteria used in reference 
not only to appeals from commissions and boards which reach the 
circuit court of appeals first but also from cases which come up to 
the circuit court of appeals through the district courts. 

There was a third pattern of review. The first I mentioned was 
that which started with the old Federal Trade Commission—simply 
an appeal from the Commission’s order to the circuit court of appeals 
and then by certiorari to the Supreme Court. The second was appeals 
from the district court to the circuit court of appeals and, after a deci- 
sion by the circuit court of appeals, a review by the Supreme Court on 
a writ of certiorari at its discretion. But there was a third pattern of 
review which grew up under acts of Congress commencing with legis- 
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lation relating to the Interstate Commerce Commission. It provide: 
that orders of the Interstate Commerce Commission should be re- 
viewed oy what was known as a three-judge Federal trial court, con 

sisting of two district judges and one circuit court of appeals judge, 

and after the decision of that court there was a right of appeal to the 
Supreme Court of the United States. 

That was the situation which existed prior to the enactment of Pub 
lic Law 901 by the Eighty-first Congress on the 29th of December 1950. 
That. Interstate Commerce Commission method of review in a three 
judge court with a right of appeal to the Supreme Court was applied 
c Congress also to the Secretary of Agriculture’s orders under the 
Stockyards and Packers Act and the Perishable Commodities Act 
and to certain orders of the Maritime Board, the Maritime Adminis 
tration, and the Maritime Commission, and also to the so-called 402 (a) 
orders of the Federal Communications Commission. The Federa! 
Communications Act of 1934 had two paragraphs with reference to 
review, paragraphs 402 (a) and 402 (b),as you probably know as wel) 
as I do. 

Section 402 (a) orders were orders with relation to telegraph and 
telephone communication and the like. Section 402 (b) orders had 
to do with radio licenses. Section 402 (b) orders were appealable to 
the United States Circuit Court of Appeals, District of Columbia 
Circuit, by direct appeal; the 402 (a) orders, those having to do with 
telegraph and telephone communication and some other functions 
exercised by the Commission, were appealable, just like orders of the 
Secretary of Agriculture and the Interstate Commerce Commission 
and the Maritime Board, to a three-judge Federal court, of two dis- 
trict judges and one circuit judge, with a right of review thereafter 
to the Supreme Court. 

That brings us to the point of the discussion of this bill. In 1942, 
the Judicial Conference of the United States, acting pursuant to its 
duties to advise Congress with reference to legislation affecting the 
courts, commenced a study of this three-judge court review in which 
the Interstate Commerce Commission, the Secretary of Agriculture, 
the Maritime Board, and 402 (a) orders of the Federal Communica 
tions Commission were reviewed by a three-judge trial court with a 
right of appeal to the Supreme Court. As I say, the Judicial Con- 
ference, of which I and Judge Biggs are two members, commenced 
a study of this method of review, with a view to determining whether 
or not it was wise to perpetuate it in all respects. 

It had certain objections. One objection was that it took the time 
of three judges for a trial, because the three-judge court was not a 
court of appeals but wasa trial court. It took the time of three judges 
rather than one as is usual in the trial of a case. In the second place, 
having three judges conducting a trial where there are often questions 
of admissibility of evidence to deal with was somewhat cumbersome, 
because the judges had to determine the admissibility of evidence 
before they could have a ruling on the subject. Then, there was a 
third objection raised to the three-judge court. That was that the 
right of appeal to the Supreme Court was inconsistent with the pre 
vious pattern of review which had been established by Congress to 
the Supreme Court on a writ of certiorari at the discretion of that 
Court, and it was loading the calendar of the Supreme Court with a 
great many cases with a very long record, some of which had legal 
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questions of minor consequence in them which the circuit court of 
appeals could have reviewed and which ought not to be reviewed in 
the Supreme Court, but which the Supreme Court had to take because 
of this right of appeal. 

The theory of Congress had been, under the Federal Trade Com- 
mission Act and the other agency acts and the Judicature Act, ‘hat 
in the vast majority of cases one appeal was enough, whether from a 
commission or a court, apd that an appeal to the circuit court of ap- 
peals in one instance was ordinarily enough in the way of review, 
because the circuit courts of appeals are well constituted, properly 
personneled courts, and they could properly be made courts of last 
resort in the Federal system and build up the body of law that should 
be built up by appellate courts, except in those few cases which ought 
to go to the Supreme Court under these criteria I have just read to 
you—conflicts among the circuit courts, mistaken decisions of the cir- 
cuit courts of appeals on questions of Federal importance, and the like. 

After this study of the Conference, which took about 6 years and 
was very thorough, the Conference came to the conclusion it should 
advise Congress that this method of a three-judge court review should 
be altered in respect of orders of the Federal Communications Com- 
mission under section 402 (a) and with reference to orders of the 
Secretary of Agriculture made under the Stockyards and Packers 
Act and the Perishable Commodities Act, and in respect of orders 
of the maritime agencies. And we therefore did recommend to the 
Congress that that type of order hereafter should not go to a three- 
judge court and thereafter to the Supreme Court as a mater of right, 
but should go, like the other Commission orders, direct to the Circuit 
Court of Appeals of the United States from an order of the Commis- 
sion and thereafter to the Supreme Court only on a writ of certiorari. 

The recommendations of the conference on that subject were adopted 
and in Publie Law 901 (passed by this Congress on the 29th of De- 
cember 1950, just a few months ago) the Congress adopted for the 
orders of the Federal Communications Commission under section 402 
(a) and orders of the Maritime agencies and orders of the Secretary 
of Agriculture under the Stockyards and Packers Act and the Perish- 
able Commodities Act, that method of review which had previously 
applied to the Federal Trade Commission and the Securities and Ex- 
change Commission and all of the other Federal boards and commis- 
sions—in other words, a straight review to the circuit court of appeals 
on the record made before the Commission and thereafter a review 
in the Supreme Court on a writ of certiorari at its discretion. 

That gives you the background, gentlemen, of the appellate review 
pattern up to and including the passage of Public Law 901 on Decem- 
ber 29, 1950, which had the full approval of the Congress and the 
courts and has been very successful thus far. 

Section 15 on page 21 of S. 658 reads in part as follows, referring 
to section 402 (a), which has reference to the Communications Act: 

The provisions of the act of June 25, 1948, as amended, relating to the enforcing 
or setting aside of orders of the Interstate Commerce Commission are hereby 
made applicable to suits to enforce, enjoin, set aside, annul, or suspend any 
order of the Commission under this act (except those appealable under the pro- 
visions of subsection (b) hereof), and such suits are hereby authorized to be 
brought as provided in that act. 
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That provision, if the committee please, has the effect of repealing 
Public Law 901, passed by the Congress on December 29, 1950, insofar 
as it applies to 402 (a) orders of the Federal Communications Com- 
mission. It reestablishes the old pattern of review for Federal Com 
munications Commission orders, other than radio-licensing orders, in 
three-judge courts composed of two district judges and one circuit 
judge, with a right of appeal to the Supreme Court of the United 
States, and it does that notwithstanding the fact that just a few 
months ago Congress abolished that method of review. We think that 
must have been included by the Senate inadvertently, because it would 
not assume to revoke its action taken only a few months ago after con- 
sidering the recommendations of the conference, after great delibera- 
tion, and after steps taken by the Congress to improve this method of 
review. 

Public Law 901, which set aside the old three-judge court review 
for Communications Commission orders under 402 (a), was a step 
ahead taken by Congress to confirm the certiorari pattern of review 
for this type of order of the Federal Communications Commission 
and orders of the other commissions, and to eliminate the appeal as of 
right to the Supreme Court in such cases, that great, cumbersome meth- 
od of dealing with those orders. The Judicial Conference at its March 
meeting, just last March, attention having been called to S. 658 and 
the fact that it repealed in part Public Law 901, made a recommenda- 
tion to Congress in the following terms: 

The Judicial Conference of the United States having considered the provisions 
of section 15 of S. GOS and H. R. 1780 of the Eighty-second Congress which deals 
with the judicial review of orders of the Federal Communications Commission, 
and the effect of such section 15 upon Public Law 901 of the Eighty-first Con 
gress, approved December 29, 1950; and it appearing that enactment of section 
15 in either of those bills would repeal the provisions of Public Law 901 insofar 
as review of section 402 (a) orders of the Commission are concerned and again 
vest in a three-judge statutory court jurisdiction to review such orders: and it 
being the view of the conference that Public Law 901 provides a greatly im 
proved procedure for the review of such orders, the conference urges that section 
15 be amended so that it will not modify or amend Public Law 901 with respect 
to the review of 402 (a) orders— 
which I have mentioned. 

Judge Biggs and I submit, therefore, this statement for the Chief 

Judge Big; 1 I submit, theref t] tat nt for the Chief 
Justice of the United States and the other members of the Judicial 
Conference and in their behalf recommend that that provision of 5S. 
658 which I have just read be eliminated and that for it there be 
substituted the following: 

Section 15: Section 402 of such act is amended to read as follows: 

“Sec. 402. (a) Any suit to enforce, enjoin, set aside, annual, or suspend any 
order of the Commission under this act (except those appealable under the 
provisions of subsection (b) hereof) shall be governed by the act of December 2%), 
1950 (Public Law 901, Sist Cong.).” 

Now, there is a second class of orders, if the committee please, 
issued by the Federal Communications Commission. I have been talk 
ing thus far about the so-called 402 (a) orders. I am now talking 
about 402 (b) orders. Those are orders which the Commission issues 
in the exercise of its radio-licensing fwnetion, and there is a provi- 
sion in S. 658 which has to do with that class of orders. 

Heretofore—indeed, at the present time, unless 8. 658 should become 
law—the appeals from the orders of the Commission in respect of 
its radio licensing function have not gone to a three-judge court and 
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thence to the Supreme Court as of right (as was true of its other 
orders prior to the enactment of Public Law 901); they have gone 
to the United States Circuit Court of Appeals for the District of 
Columbia, which is one of the 11 United States Circuit Courts of 
Appeals, which have been given by Congress, since their very begin- 
ning in 1929, exclusive appellate jurisdiction over radio license orders 
of the Communications Commission, and the pattern of review estab- 
lished by Congress for those orders was a direct appeal to the United 
States Circuit Court of Appeals for the District of Columbia Circuit, 
of which I am chief judge, and thereafter to the Supreme Court on 
a writ of certiorari. 5S. 658, on pages 26 and 27, has a provision (j) 
which reads as follows: 

(j) The court’s judgment shall be final, subject, however, to review by the 
Supreme Court of the United States as hereinafter provided—(1) an appeal 
may be taken direct to the Supreme Court of the United States in any case where- 
n the jurisdiction of the Court is invoked, or ought to be invoked, for the pur- 
pose of reviewing any decision or order entered by the Commission in pro- 
eeedings instituted by the Commission which have as their object and purpose 
the revocation of an existing license or any decision or order entered by the 
Commission in proceedings which involve the failure or refusal of the Com- 
mission to renew an existing license. Such appeal shall be taken by the filing of 
an application therefor or notice thereof within 30 days after the entry of the 
judgment sought to be reviewed, and in the event such an appeal is taken the 
record shall be made up and the case docketed in the Supreme Court of the 
United States within 60 days from the time such an appeal is allowed. under 
such rules as may be prescribed. 

Now, the effect of that is to carve out of the review pattern which 
had theretofore been established by Congress for 402 (b) orders of 
the Commission those radio license orders in which the Commission 
has revoked a license to broadcast and those in which it has refused 
to renew such a license. 

The effect of this section in S. 658 is that thereafter, while the ap- 
peal will still go to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit as to those types of orders there will be a 
right of appeal to the Supreme Court, an absolute right rather than 
L review on certiorari as heretofore. The conference, having that also 
called to its attention in its March session, made a recommendation to 
the Congress in the following terms: 

And it further appearing to the conference that the effect of such section 15 
ould be further to amend section 402 of the Communications Act of 1954 so as 

provide for an appeal as of right to the Supreme Court from judgments of 
the Court of Appeals of the District of Columbia on review of section 402 (bh) 
rders of the Communications Commission which involve the revocation otf 
sisting licenses, or the failure to renew existing licenses, and that such amend- 
ment would carve out a small segment of section 402 (b) orders, all of which 
inder existing law are reviewable in the Supreme Court by petition for certiorari ; 
nd it being the view of the conference that review procedure legislation should 
e kept within the pattern established by the act of February 13, 1925 
hat is the Judicature Act which I referred to earlier in my remarks— 

d since generally adhered to, namely, that where appeal as of right lies to a 
United States court of appeals, review in the Supreme Court shall be by petition 
for certiorari: the conference therefore urges that section 15 be further amended 
<0 as to leave all of section 402 (b) orders reviewable in the Supreme Court 
mily by petition for certiorari. 

This provision which would carve out these two classes of cases 
from the pattern of review and give a right of appeal to the Supreme 
Court from our court rather than an appeal on certiorari was put 
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in by the Senate, and it is justified by the Senate by language in 
the Senate commitee report which I ought, in full candor, to read 
to you, because it was deliberately the basis of this action in the 
Senate. The Senate said in its report: 


Subsection (j) contains important amendments to existing law. Under pres 
ent law, review by the Supreme Court of decisions of the United States Court 
of Appeals for the District of Columbia is limited to certiorari proceedings 
and to certification by the court of appeals. This subsection provides that, 
in a limited class of cases, appeals may be taken directly and as a matter of 
right to the United States Supreme Court. 

Experience to date has clearly demonstrated that it is extremely difficult 
for private litigants to secure an ultimate Supreme Court review of Commis 
sion action by the certiorari method. Since 1927, only one such petition has 
been granted upon request of a private litigant, whereas only one such petition 
has been denied when filed by the Government. The result has been that 
many cases inyolving Commission action on applications for renewal and modi 
fication of licenses have, during this period, been reviewed by the Supreme 
Court upon request of the Government, and only one has received such con 
sideration upon petition of a private litigant. Since either revocation or re 
newal proceedings may result in absolute or final loss of license, the committee 
believes that adequate opportunity should be given the parties affected in such 
cases to litigate their claims; and that, in this limited class of cases, oppor 
tunity should extend to and include review by the highest judicial tribunal 
Such appeals, as a matter of right, are given in practically all cases involving 
decisious and orders of the Interstate Commerce Commission and are given 
under section 402 (a) of the Communications Act in cases such as the net 
work cases (National Broadcasting Company, Inc., et al. v. U.S. et al, (819 
U. S. 190)) which involve the exercise by the Commission of its legislative, 
as distinguished from its judicial powers. 

The committee sees no basis for the distinction made so long as the result 
reached is determinative and final in either case and goes to the right of a 
litigant to remain in the business of his choice. The inclusion of such a 
provision should impose no undue hardship upon the Supreme Court because 
of the limited number of such cases. On the contrary, it would make possible 
the development of an authoritative body of law upon a subject vital to those 
engaged in the communications business and of substantial importance to 
the public generally. 

I call your attention first to one error in this statement that I have 
just read from the Senate committee report. It says such appeals 
as a matter of right to the Supreme Court are given in practically 
all cases involving decisions and orders of the Interstate Commerce 
Commission. That is correct. Interstate Commerce cases still go 
to the three-judge courts with right of appeal to the Supreme Court. 
But their next statement— 
and are given under section 402 (a) in the Communications Act in cases such 
as the network cases which involve the exercise by the Commission of its 
legislative, as distinguished from its judicial powers 
is not correct. The appeal as of right to the Supreme Court in cases 
involving Communications Commission 402 (a) orders was eliminated 
with the passage of Public Law 901, which set aside that method of 
review for such orders and set up, as I have just described to you, 
a direct review to the court of appeals and then on certiorari to the 
Supreme Court. 

I think, when the Senate committee report was first written—that 
is, the inference would be; I cannot demonstrate it—but I think it 
must be that when the Senate committee report was first written, it 
was before Public Law 901 had been passed, so that the Senate com 
mittee report writers were perhaps not aware of the existence of Public 
Law 901. 
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However. some of the other things which are said in the Senate 
committee report are correct. It is true, and it should be faced, that 
since 1927, the year of the creation of the Radio C ommission which 
was later succeeded, in 1934, by the Communications Commission, 
that the Commission has been much more successful in securing affir- 
mative action on petitions in the Supreme Court for writs of certiorari 
than have private litigants. 

In order that this committee might be accurately informed, I have 
had a careful search made by my assistants of the records in our court, 
hecause all of these 402(b) cases come to our court first and then go 
to the Supreme Court: I had a search made of our records back to 
1927 and the records show that so far as the Commission cases gen- 
erally are concerned since 1927 there has been a total of 28 applica- 
tions for writs of certiorari which have been made to the Supreme 
Court and that in 10 of these ap plied. for by the Commission all of 


) the applications were granted and that in 18 applied for by the private 


party litigants one application was granted and 17 denied. The rec- 


' ords of the court show further that within those 28 cases, 10 involved 


See ee ee 


Commission revocations of radio licenses or refusals to renew such 
licenses, and that within these classes of cases 4 applications for writs 
of certiorari filed by the Commission were granted and that 6 filed 
by private party litigants were denied. 

The inference which the Senate committee would have us draw 
from those figures is that the Supreme Court has been inhospitable 
to writs of certiorari 

Mr. Hae. Has been what ? 

Judge Sreruens. I say, the inference which the Senate committee 
report seems to wish to have drawn with reference to those figures is 
that the Supreme Court has been less hospitable, much less hospitable 
to accepting writs of certiorari from private litigants litigating with 





} the Commission than it has toward the Commission. And, of course, 


that is a rather serious indictment of the Supreme Court. It sug 


| gests that the Supreme Court has been slanting its action in respect 
| of writs of certiorari in favor of the Commission and against private 


litigants. 

It might be remarked in connection with that that if that were true, 
it would not make much difference to the private litigant, whether he 
went up on a writ of certiorari or a right of appeal because, if the 


| Supreme Court were really—and I do not think any of us thinks it 
really is—slanting its decisions against private litigants and in favor 


of the Commission, if it were disposed in that manner, it could get 
rid of appeals in that spirit as quickly as it could the writs of certi 
orarl by affirming below without opinion, or dismissing. 

But I would call your attention more importantly, gentlemen of 
the committee, to this. It seems to me that it cannot fairly be drawn 
as an inference in the Senate committee report from these bare figures 
that the Supreme Court has been srg able to writs from private 
litigants and hospitable to those of the Commission, because whether 


) or not the Supreme C ourt takes writs of certiorari in these Commission 


cases, as in all cases, depends upon whether or not the criteria for 
granting writs have been satisfied. If I may repeat myself, the Con- 


gress set up in the Federal Trade Commission Act and succeeding Acts 


involving appeals from agencies, and it set up the Judicature Act of 
1925, a pattern of review, making the circuit courts of appeals, in- 
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cluding my court, courts of last resort in all of the cases except those 
which go to the Supreme Court on certiorari, and the Supreme Court 
has defined the writs of certiorari as being granted only on the criteria 
which I reviewed a few minutes ago, including conflicts of rulings 
among the circuit courts, decisions of important questions of loca| 
law contrary to local decisions, and the like. 

So one cannot properly draw the inference that the Supreme Court 
has been inhospitable to the writs at the instance of private litigants 
from the bare figures which I have read you, without going into eac! 
of the decisions and re: ding the decisions and finding out whether 
or not they did involve such questions as would authorize the Su- 
preme Court to take an appeal on writs of certiorari. 

More important even than that, gentlemen of the committee, is this. 
If this action which I am now discussing is taken, and the section is 
passed, it opens a breach in the dike which was set up by Congress 
under the Judicature Act of 1925 and under the Commission appea! 
system in general, a breach in the dike which was set up against the 
flood of cases which went to the Supreme Court as a matter of right 
and which was making it impossible for the Supreme Court to carry 
out its duties both competently and promptly. This breach in the 
dike is a breach which will widen, because you cannot differentiate 
between important cases involving refusals to renew licenses, re- 
vocations of licenses, and any other classes of cases which reach the 
courts and the commissions throughout the United States. 

For example, the principal point of view of the Senate committee 
in respect of these orders is that there ought to be a right of appeal 
from our court to the Supreme Court of the United States in these 
cases involving revocations of licenses and refusals to renew licenses, 
because they are determinative of the right of a man to remain in 
the business of his choice: and that is true. 

If a license is refused renewal, or if it is revoked, the broadcasting 
licensee is out of business. There is no doubt about that. But that 
is equally true, gentlemen of the committee, where a man is extended 
by the Interior Department a permit to graze on the public domain 
with his sheep and cattle—that is, if that license is revoked by the 
Interior Department, he is put out of the sheep and cattle business. 

The same is true with one who has a license to fish in public waters 
If the license is revoked or if the Government decides not to renew it, 
he is put out of business. And I need not remind you that there are 
certain other classes of cases in which not only is a man put out of 
his business, but he may be deprived of lis liberty and sometimes ot 
his life by the action of district courts and circuit courts of appeals, 
in criminal cases. And in those classes of cases it has not been though 
necessary by the Congress that there should be a right of appeal to the 
Supreme Court from the circuit courts of appeals. It has been thought 
by the Congress even in those cases involving death and liberty, that 
it is sufficient to allow one appeal to the circuit courts of appeals and 
thereafter to let the case go to the Supreme Court on writs of cei 
tiorari at its discretion under the criteria which I have defined. 

If that is true, if Congress approved the certiorari system—and it 
has approved it for years and years—certainly there is not any reason 
for carving out of the certiorari system these cases involving revoca 
tions and renewals of licenses. The breach in the dike will widen and 
we will have again a recourse to the old system of appeals which had 
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their existence prior to 1925 and which so inundated the Supreme 
Court of the United States with appeals that the appeals system had 
to be abandoned and the certiorari system set up. 

So we submit that this second section is not well taken, that it is 
not well founded, and the conference recommends that the language 
above quoted be omitted from the bill and that the following be sub- 
stituted therefor : 

The court’s judgment shall be final, subject however to review by the Supreme 
Court of the United States upon writ of certiorari on petition therefor under 
section 1254 of title 28 of the United States Code, by the appellant, by the Com- 
mission, or by any interested party intervening in the appeal, or by certification 
by the court pursuant to the provisions of that section. 

Summarizing my remarks, therefore, in reference to both of these 
sections, the difficulty with the first section, which I have referred to, 
is that it restores and reestablishes the method of review in three-judge 
courts with rights of appeal to the Supreme Court of 402 (a) orders 
of the Commission which this Congress itself set aside in Public 
Law 901 on December 29, 1950. And this second provision carves out 
of the certiorari system a right of appeal to the Supreme Court in a 
small class of cases. It will operate as a breach in the dike, to use my 
figure of speech, of the certiorari system and we think that it is not 
warranted by the importance of the cases involved in contrast and 
comparison with many other cases which I have referred to. 

I thank you very much for your patient attention and I should be 
glad to answer any questions. 

The Carman. You have made an excellent statement, Judge. 

Mr. Harris. Judge, I, too, want to express my thanks for the force- 
ful presentation that you have made and for calling to our attention 
the importance of these procedural matters. I would like to ask, Who 
prepared the criteria that you have referred to? 

Judge Srernens. The Supreme Court. They are a part of its 
rules. 

Mr. Harris. A part of the rules of the Supreme Court / 

Judge Sreruens. Yes, sir. 

Mr. Harris. Was that done under the provision of any law passed 
by the Congress ? 

Judge Sreruens. No;I think not. I think the certiorari system of 
taking cases at discretion had precedent in other situations in the his- 
tory of our jurisprudence and it was left to the just discretion of the 
Supreme Court. But the Supreme Court has gradually built up over 
the years these classes of cases which it takes writs in. Probably the 
most familiar criterion is the conflict of rulings between the circuits— 
that is, where one circuit court of appeals rules one way and another 
court another on the same matter. Then the conflict must be decided 
by the Supreme Court, so as to have the law settled. And other 
criteria are decisions of important questions of Federal law which 
should be settled by the Supreme Court; decisions on a Federal ques- 
tion probably in conflict with applicable decisions of the Supreme 
Court—that is, cases where circuit courts of appeals have apparently 
disregarded or failed properly to apply Supreme Court decisions; de- 
partures from the accepted and usual course of judicial proceedings— 
that is, where the court of appeals in the district has decided ques- 
tions of general importance, or a question of substance relating to the 
construction or application of the Constitution, or a treaty or a statute 
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of the United States which has not been, but should be, settled by th 
Supreme Court; and so forth. 

But you are correct, sir. I do not think Congress spelled out thos: 
criteria. ‘They have been developed gradually by the Supreme Court 


Mr. Harris. From listening to you read and reread those criteria, 


I got the impression that the cases from the Federal Government sex 
to get a little preference over cases that are appealed by the averag 
private individual. I do not know whether that impression of m 
is correct or not, 

Judge Sreruens. Of course, cases from the Federal Communica 
tions Commission by definition involve Federal law, because we hav: 
Federal statutes and regulations involved and the theory of a ce 
tiorari system has been that one appeal, as a matter of right, to t 
court of appeals, on any question Is enough. 

Mr. Harris. Lappreciate that. I was just trying to find out whet) 
er or not under the criteria some little preference was given to cases 
taken up by the Federal Government on writs of certiorari, as against 
those petitioned by private individuals. 

Judge Sreruens. I think not, Congressman Harris. I think, if | 
may expand briefly on that, that any one of these cases can arise at the 
instance either of the Federal Government or of a private litigant 
I do not think these criteria for certiorari are in any manner slanted 
in favor of the Federal Government. 

Mr. Harris. I am not saying that if they are, they should not be 

Judge Sreruens. I understand. I was just trying to give a leve 
answer to the question. 

Mr. Harris. I appreciate your answer, Judge. 


Judge Sraruens. I might add just this one other thing, gentlemen, 


that perhaps I forgot to mention. One reason why the Congress 
passed the Judicature Act of 1925 setting up this different system of 
one appeal as of right to the circuit court of appeals and thereafte: 
to the Supreme Court on certiorari was because of the long drawn-out 
nature of those cases; that is, it was not only to protect the Supreme 
Court from too many cases, but it was also because of the long drawn 
out features of appeals of that sort where you get an appeal to the 
circuit court of appeals and then as of right to the Supreme Court, it 
could mean years before these cases were determined and it was in the 
interest of expedition that that act was passed. 

Mr. Dotuiver. Will the gentleman yield to me for a question ? 

Mr. Harris. I yield to Mr. Dolliver. 

Mr. Dotuiver. I want to get myself clear on one point which you 
made, Judge. I agree with Mr. Harris that you have presented a very 
persuasive viewpoint here. 

Judge Sreruens. Thank you. 

Mr. Dotiiver. Under Public Law 901, which was passed by thi 
Kighty-first Congress, are there any exceptions to the rule that these 
cases go from the administrative tribunals by certiorari rather than 
appeal ¢ 

Judge SreruEeNs. The Interstate Commerce Commission is an ex 
ception. 

Mr. Dotiiver. How do you justify that? 

Judge Sreruens. I was careful—I meant to be careful, and I think 
I was careful to say that Public Law 901 applied to the orders of the 
Secretary of Agriculture, stockyards and packers orders and perish- 
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able commodities, Maritime agencies, and 402 (a) orders of the 
Federal Communications Commission and not to orders of the Inter- 
state Commerce Commission. 

How do I justify it? I do not justify it. I think that the orders of 
the Interstate Commerce Commission also ought to be reviewed by 
direct appeal to the circuit court of appeals and thereafter on writ 
to the Supreme Court. I have had experience with these three-judge 
trial courts myself as a judge. They are cumbersome and are not 
necessary, in my view. They take a great deal of time of three judges 
when one judge is sufficient. 

Mr. Dottiver. Is that the only exception ? 

Judge Srernens. That is the only one I know of. There may be 
others, but perhaps Judge Biggs can assist me on that. I think there 
are no other cases reviewed in three-judge courts so far as Federal 
commissions are concerned. I should state this, of course, that to test 
the validity of a State statute, the constitutional validity of a State 
statute or of a Federal statute—in that case you go to three-judge courts 
also. But those cases are not from commissions. 

From decisions of a three-judge court convened under the Expedit- 
ing Act upon a certificate of the Attorney General, there is a right of 
appeal to the Supreme Court. But such cases may or may not be tried 
before a three-judge court. 

There is one other class of case, so that I may be completely accurate, 
which goes to the Supreme Court as a matter of right: and that is the 
class of cases that go from the State supreme courts where the consti- 
tutionality of a statute is involved. 

Mr. Harris. We are just talking about commissions here today. 

Judge Sreruens. That is right. I was mentioning these in order 
to give you an accurate picture, gentlemen. 

Mr. Harris. There is one other question that I wanted to ask. This 
is with reference to a question that Mr. Dolliver asked you. I wanted 
to clear up that question about the exception of the Interstate Com- 
merce Commission. I had that impression myself. 

Judge SrerHens. You are right. 

Mr. Harnis. There is one further question in that respect, and then 
I have a question about your proposal. I am sure that you have read 
the history with reference to the exception of the Interstate Commerce 
Commission from that particular provision. Can you advise us in 
a very brief statement, if you are familiar with the background and 
history of the legislation, why the Congress made an exception of the 
Interstate Commerce Commission ¢ 

Judge Sreruens. It is my understanding, sir—and this is rather 
formal and hearsay—it is my understanding that the Attorney Gen- 
eral objected to having Public Law 901 go so far as to take the three- 
judge court review out so far as Interstate Commerce Commission 
orders are concerned and his recommendations prevailed. Why he 
made that recommendation, I am not sure. Perhaps Judge Biggs 
can answer that question. 

Judge Brees. It was the Interstate Commerce Commission itself 
which made the objection to excising the three-judge provision in the 
Interstate Commerce appeals. 

Judge Srernens. I thought the Attorney General joined in that 
in the Judicial Conference. 
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Judge Biees. No, the Attorney General appeared and said he wou! 
have no objection. 

Judge Sreruens. I see. 

Judge Breas. That is as I remember it, Judge. But it was the Co: 
mission itself which felt that it was entitled to that review. I mig 
add parenthetically that the Judicial Conference has recommende:| 
and will report to Congress—I think it has already done so—ay 
amendment to the Urgent Deficiencies Act, which would exclude | 
terstate Commerce Commission review orders from going to a thre: 
judge court. 

The three-judge court, Congressman Harris, is really a very cun 
bersome way of trying a case, particularly if you have complicated 
questions of evidence presented, because quite frequently you will find 
yourself ruling and then find the other two judges are overruling you 
and you have to say, “I am extremely sorry, I made a mistake in tly 
ruling, the ruling is otherwise.” It is not an efficient way of trying 
one of these cases. 

If you had a review to the court of appeals from the trial court, in 
the Interstate Commerce Commission order cases, and then an applica 
tion by way of certiorari by way of the Supreme Court it would be a 
more efficient method, I think, of proceeding. 

The only other cases in which you have the three-judge device are, 
of course, as Judge Stephens has said, the cases in which the const) 
tutionality of State or Federal statutes are involved, or antitrust cases 
where the Attorney General has filed an expediting certificate and 
incidentally where you have an Antitrust Act that, too, should be 
changed. At one time it provided for three circuit court judges to sit 
and a direct appeal to the Supreme Court. 

Mr. Harris. Those are special cases. 

Judge Biees. Those are special cases and are not involved here. 

Judge Sreruens. I may say this, I think, gentlemen, without an) 
feeling of inaccuracy, that the Judicial Conference, the Chief Justice 
and the 11 chief judges were all of the view that the Interstate Com 
merce Commission orders also ought not to go to the three-judge 
courts, but should go directly to the courts of appeals. 

Mr. Harris. In the amendment that you propose on page 6 of you! 
statement, you use the word “enforce”—“Any suit to enforce” and so 
forth, and so on. 

Did you intend that word to go in there, “Tae in mind that you 
rely on the bill of December 1950, Public 9012 I do not believe th 
question of enforcement is in there at all. 

Judge Biees. I think that is an anomoly, a vestigial remnant fron 
somewhere back about 1914. As I understand it, there are other orders 
of the Interstate Commerce Commission which are brought into a 
district court so that they can be enforced in the district court. They 
may be set aside or reviewed there, so that phrase “to enforce” should 
be omitted, I think. 

Judge SterHens. This does not relate to the Interstate Commerc: 
Commission ; it relates to Federal commissions. 

Judge Brees. That is quite true. It is not even an Interstate Com- 
merce Commission order which is enforced, in that situation. 

Judge SrerHens. That is under Public Law 901 of the Congress 
itself. This language on page 6 which I am citing is the language of 
the conference. The conference adopted that language. I hesitate 
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therefore to say that the word “enforce” should be left out, if the 
conference wanted to put it in. 

Judge Bices. I think the conference merely left it in because it was 
not certain what it had in mind. Some of these questions are a little 
difficult to work your way through. But I think it is quite clear that 
the word “enforce” is unnecessary in there because these orders are 
not enforced in that way. 

Judge Steruens. I think that is correct, Congressman Harris. 

Judge Brees. They are self-enforced, as counsel for the Commission 
points out. 

Mr. Harris. Mr. Chairman, my attention has been called to the fact 
that I have taken over 5 minutes. I think this is highly important, 
though if anyone is going to object I shall be glad to yield the floor. 

Judge Strepuens. May I say just one word? I think that word 
“enforce” must have been put in inadvertently. 

Mr. Harris. I notice that you refer to section 402 (a) and then use 
the word “enforce.” I was just wondering if you did not get it from 
there. My attention is called to the fact, by Mr. Perley, who is our 
legislative counsel here, that the provision for enforcement of orders 
is with the district court and consequently there would probably be a 
serious conflict there. 

Judge Sreruens. That is right. Also this is true, Congressman 
Harris: In many of the commissions the enforcing orders are in the 
circuit courts of appeals. ‘That is true of the National Labor Rela- 
tions Board and the Federal Trade Commission. It has not been true 
with the Federal Communications Commission. Their orders are self- 
enforcing. 

I think myself that word ought to come out. 

Judge Biaes. My view is that it should come out. I think it was 
left in by inadvertence, precisely for the reasons you stated, Con- 
gressman Harris. 

Mr. Harris. Mr. Chairman, I would like to ask permission for the 
judges to supplement that with any other information they might 
have from the conference. 

Thank you, Mr. Chairman. 

Mr. O'Hara. Mr. Chairman ? 

The Cuatmman. Mr. O'Hara. 

Mr. O'Hara. Judge Stephens, do you recall the legislative history 
with reference to the provisions of the Stockyards and Packers Act 
and with reference to the provisions of the Federal Communications 
Act, and the Maritime Board? Is it not a fact that those exceptions 
and provisions for the appeals to the three-judge court were not in 
the original acts? Or were they in the original acts? Or were they 
supplemented by acts of Congress to provide for the appeals? 

Judge Srernens. I cannot tell you from actual recent check of 
them. I think what happened was this: These reviews of the Inter- 
state Commerce Commission orders before the three-judge courts arose 
in what has been called the Urgent Deficiency Act passed in 1915. It 
started there. I think, as the other commissions were created there- 
after it appealed to the Congress that that would be a good way to 
review some of these orders of these various boards, commissions, and 
agencies. It went in by way of precedent rather than otherwise. [am 
inferring rather than stating from memory. 
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Mr. O'Hara. Would you prefer to sit down? It is our custom that 
the witnesses sit down. 

Judge Sreruens. Thank you. I would just as soon stand. I speak 
better ‘standing. 

Mr. O'Hara. Judge, permit me to say this: Pardon me for express- 
ing my opinion, but I have felt that there has been an increasing fee! 
ing on the part of the bar, growing out of the precedents and in some 
cases statutory acts, that where we have an appeal from a quasi- 
judicial administrative body, such as we are talking about here, the 
appellant is, from a practical viewpoint, limited on his appeal to a 
question of whether there has been a misconstruction of the law. The 
important element of the question of fact is removed by the appellate 
court by saying, “We might differ with the trier of fact, but that hay 
ing been the function of the trier of fact we are constrained to sustain 
the appeal, that there is evidence to sustain the findings of fact.” 

There has been a growing desire on the part of the bar and others 
vith respect to administrative bodies which discharge the functions 
of the complainant and the prosecutor, the judge and the executioner, 
of getting back at some point to a trial de novo. To me, preferably 
it would be in the Federal district court. However, in some of these 
cases where it is provided, for your three-judge court it could be done 
there. There is a greater fee ‘ling of confidence in the courts with its 
separated functions, with its weighing of the persuasions of one who 
is not an assistant to the court or an investigator of the court, but 
rather the claims of the respective parties. There is a greater con 
fidence in these important appeals matters in the courts, and a desire to 
get back where there is a right of review on the questions of fact. 

Have you heard that feeling expressed, Judge, or do you disagree 
with what I have fe . was a growing complaint on that situation ¢ 

Judge Sreruens. | do not disagree with it, Congressman O'Hara. 
What you state strikes a sympathetic chord so far as I am concerned, 
but 1 think there is an answer to it for both you and me in a very re 
cent decision of the Supreme Court, and also in the Administrative 
Procedure Act. It is certainly true—we must speak here frankly— 
that the bar has felt, and I think some of the circuit court of appeals 
judges have felt—I know I have—that some of the early decisions of 
the Supreme Court, running along a good many years, especially un- 
der the Wagner Act, unduly restricted the right of review on questions 
of fact. There were rulings of the Supreme Court which seemed to 
hold that if there was any substantial evidence in any part of the rec- 
ord which would support the finding of the commission or board, that 
the circuit court of appeals and the. Supreme Court itself was power- 
less to do anything about it. They could not look at the rest of the 
record and balance the whole record and get consideration and views 
on the whole transaction before the commission. 

Congress recognized that, and in the Administrative Procedure 
Act which was passed, which provides for the review on a record in a 
circuit court of appeals or in any other review method established by 
Congress, the orders of these boards and agencies are such that the 
reviewing tribunal must find on the whole record that there has been 
substantial evidence to support the decision of the commission. 

In addition to that, in a decision called the Universal! Camera case, 
Universal Camera Corp. v. National Labor Relations Board (No. 40, 
U.S. Sup. Ct., Feb. 26, 1951), recently decided by the Supreme Court, 
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the Supreme Court itself has reviewed the history that you have ad- 
verted to and has indicated that there was apparently an impression 
that any substantial evidence in any part of the record was sufficient 
to support a Commission’s findings. 

In the Universal Camera case, a unanimously decided case, which I 
just finished reading the other day in connection with another bill 
before this committee, the Supreme Court itself has said, referring to 
the Taft-Hartley Act and the Administrative Procedures Act, that 
the general principles of appellate review of the circuit court of ap- 
peals and the Supreme Court itself are to the effect that these courts 
should feel free to and must accept the responsibility as reviewing 
tribunals of reviewing the entire record and finding on the whole 
record, in view of conflicts and differences of testimony, that there 
was substantial pieces of evidence to support the findings of the Board. 

Judge Biggs calls my attention to the fact that S. 658 incorporates 
the Administrative Procedures Act. 

If I may say so, and indulge in a personal reference, I am some- 
what an old-fashioned judge myself. I was very much out of 
sympathy with the early decisions of the Supreme Court, which you 
have adverted to. It seems to me to tie the hands of the circuit court 
of appeals, and to put it in a frustrated position so far as reviewing 
and protecting the rights of litigants are concerned. 

Mr. O'Hara. I think they completely handcuffed you, if you will 
pardon an interruption. 

Judge Sreruens. It looked pretty bad. 

I do think, sir, that the Administrative Procedures Act passed by 
Congress and these new decisions of the Supreme Court have now 
restored our powers to what they ought to be. 

Mr. O'Hara. I have another question, Mr. Chairman. 

Judge Srernens. There is another case, also on the same matter, 
which is the National Lahor Re lations Board v. The Pittsburgh 
Steamship Company. It and the Universal Camera case were com- 
panion cases of February 26, 1951. 

Mr. O'Hara. Judge, you referred to these 28 appeals, as I com- 
puted it, over a period of 24 years. 

Judge SrerHEens. Since 1927. 

Mr. O'Hara. 19277 

Judge Steruens. That is right. 

Mr. O'Hara. That is just a little bit better than one a year which 
went to the Supreme Court of the United States. Would you say that 
that was unduly burdensome upon the Supreme Court, even where 
there is a right of review ? 

Judge Steruens. No; I could not say that. I could not say that 
was unduly burdensomé. What I say is that it is hard to differentiate. 
I think you came in, Congressman O’Hara—— 

Mr. O'Hara. I have been here during all of your testimony, Judge. 

Judge SrerHens. I am very sorry. 

All T can say is that I cannot say that it would unduly burden them. 
What I do say is that it is a breach in the dike which Congress itself 
set up in the certiorari system against the flood of appeals. It seems 
to me difficult to draw a distinction between that type of case, in- 
volving life and liberty, and the other type of licenses issued by the 
Government. 
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Mr. O’Hara. I am not trying to argue with you, but it refers back 
to that distrust being felt. 

Judge Srevens. That is true. 

Mr. O'Hara. The distinction is between a trial for murder a 
rape with a trial judge, and a proceeding where theoretically | 
functions are separated and the one in the administrative qua 
judicial body but actually they are not. 

Judge StepueNs. I think that is true, but if I am right in sug- 
gesting that the Administrative Procedures Act and these rec 
decisions, in which the Supreme Court in effect conveys error, a 
said that the review ought to be on the whole record and substanti:! 
evidence thereon; if I am correct with respect to those then I thir 
probably the carving out of these two cases is not necessary. 

Thank you very much for your patience. 

The Cuamman. Mr. Heselton. 

Mr. Heserron. Judge, did the Judicial Conference address itself 
at all to the major feature of the proposals in terms of separation / 

Judge Sreenens. I am sorry, sir; [ did not quite understand. 

Mr. Hesextron. Did the Judicial Conference address itself at al 
to the other feature of the bill, the separation of the Commission fro 
the staff in its quasi-judicial functions ? 

Judge Srernens. No; we have made no recommendations on th 
merits of the bill at all. Weare simply interested in these procedura 
features that affect the appellate procedure. 

Mr. Hesevron. As an individual have you given any thought to 
that problem ¢ 

Judge Srernens. Well, if you are referring to the problem whi 
has arisen among the commissions and boards out of the fact tha 
they have both prosecuting and judicial functions—— 

Mr. Hesevron. I am. 

Judge Srepuens. Yes, have. I think Congress ought to do ever 
thing it properly can to separate those functions. 

Mr. Hesevron. It has been brought out here that the Commissix 
by rule has separated the examiner from anything but the record 
Then, it is argued that the Commission should still be permitted to 
consult its exeprt staff without the parties being present. But court 
have to act as the examiners have to act, on the record. I take 
you feel that it is a wise principle to apply that standard all the 
way through, upon any contested matter ? 

Judge Srrepuens. Yes,I do,sir. I think that the Commission ought 
not to be separated from access to expert information from its staff. 
Of course, it has to have that. However, when it comes to this trial 
function, this quasi-judicial function, I think the trial examiner 
ought to be made just as much like a trial judge as can be, and make 
him independent from any information except the facts and the law. 

Mr. Hesriron. Can you carry that through to the Commission’s 
performance of its duties? 

Judge Sternens. Yes, sir; I do. I must say that the conference 
did not make a recommendation on that subject. 

Mr. Hesevron. I understand. I think we have made that clear on 
the record, but in view of your standing and experience, I thought it 
important to have your opinion on the record. 

Judge Biggs, I wonder if you will comment on that. 

The Cuamman. Just a moment. Judge Biggs will appear later. 
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Mr. Heserton. I thought he was appearing now. 

Mr. O’Hara. I have one other question. 

The Cuarman. Mr. O'Hara. 

Mr. O’Hara. Judge Stephens, you have referred to these appeals 
to special three-judge courts. As I understand it, they afford a trial 
de novo. It amounts to a trial de novo of contested issues. 

Judge Sreruens. It is in effect that; yes, sir. 

Mr. O’Hara. Does that apply to any of the other administrative 
agencies besides these three you have named which still have that right 
of appeal? I am speaking in the light of Public Law 901. 

Judge SreruHens. Public Law 901 only abolishes the three-judge 
court review for the three commissions that I referred to, the Federal 
Communications Commission 402—A orders, the Secretary of Agricul- 
ture’s orders under the Perishable Commodities Act and the Stock- 
yards and Packers Act, and the orders of the Maritime Board. 

The reference of the three-judge court review is left for the Inter- 
state Commerce Commission, and the three-judge courts where the 
constitutionality of a State statute is involved or the orders of a com- 
mission of a State are involved. 

Mr. O'Hara. My point was, Judge Stephens, that it did not apply 
to the SEC, for example, or any other administrative bureaus. 

Judge SrerHens. No; the SEC appeals come direct to the United 
States circuit court of appeals; so do the National Labor Relations 
Board appeals; so do the Civil Aeronautics Board appeals and the 
Federal Sewer Commission appeals. 

Mr. O’Hara. That covers them. 

Judge Sreruens. I think that covers the matter. 

Mr. O'Hara. Thank you, Judge. 

Mr. Benner. Mr. Chairman, I have a question. 

Judge Sreruens. I stated at the outset of my remarks that I was 
accompanied by Judge Biggs, but I think I have overflowed him with 
my remarks, 

Mr. Bennerr. Before you leave, Judge, I would like to ask one 
question : Is your principal objection to these three-judge courts based 
upon the fact that it is difficult to handle a trial ¢ 

Judge Srernens. I have three objections, sir. The first is the one 
vou have mentioned. It is very difficult for three judges to conduct a 
trial. 

I had the experience a few years ago of sitting with two other judges 
in what is called an expediting court trial, with the United States 
Gypsum Company case. It was extremely cumbersome. 

I have been a trial judge, also. A trial judge needs to be free to run 
his court and to rule on questions of evidence as they come along. In 
a three-judge trial court you have to debate with each one as to whether 
the evidence is admissible. 

The second objection is that it takes more judicial time than is neces- 
sary. One judge is enough for the trial. If one judge is enough in 
a murder case it ought to be enough in a commission case. 

The third objection is that the right of appeal to the Supreme Court 
is outside the certiorari system and encumbers the Supreme Court. 

Perhaps I should say this: I do not have any personal disposition 
in this matter at all, except to try and advise you objectively and in a 
lawyer-like and judicial way as to what the situation is. Insofar as 

the circuit courts of appeals are concerned, it does not make any dif- 
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ference to them how the three-judge courts operate, except that 
have to supply one judge from time to time. 

So far as certiorari and the right of appeals system is concerned, that 
is of no moment to the circuit court of appeals. 

Mr. Bennerr. If it were reduced to one judge you would have ti 
same objection so far as certiorari is concerned ? 

Judge SterHens. Yes, sir. I think the cases ought to go first to t! 
circuit court of appeals, and not to the Supreme Court as a matter o| 
right. 

Mr. Bennetr. If there are going to be these intermediate trials you 
would rather have a one-judge court ? 

Judge Sreruens. If you are going to preserve an intermediate «i 
novo trial I think one judge is enough. 

It seems to me it is just as true of the Federal Communications Com 
mission orders as it is of the Securities and Exchange and Federal 
Power Commission, that it is sufficient to allow appeal to a court of 
appeals from the Commission on the Commission’s record, and not 
have an intervening trial court. 

I might add to my comment on that the following: It is true at the 
beginning of the work of the Commission they conducted their affair 
very swiftly, and sometimes it seemed to many of us arbitrarily, but 
the experience of the commissions, as they have developed, has con 
vinced them that they must, in their own protection, to reach reason 
able conclusions, apply the rules of evidence and the rules of pro 
cedure and the Administrative Procedures Act, and all the statutes 
passed by Congress compel the boards and commissions to make find- 
ings of fact and preserve the record of the evidence and state the 
reasons for their decisions. 

They are in effect acting as quasi-judicial tribunals, like a trial 
court. It seems to me unnecessary to put between them either a sing 
judge or three judges, before you get to the appellate court. 

Mr. Bennett. I have one other question. Does your court here in 
the District of Columbia have exclusive jurisdiction of appeals from 
the FCC? 

Judge Stepuens. It has exclusive appellate jurisdiction over the 
orders of 402 (b), radio orders. It does not have appellate jurisdictio1 
otherwise. 

I might say, I think that is a mistake. I think it is more or less an 
historical action. I think it would be be better to have a concrete 
jurisdiction in all the circuit courts of appeals over radio licensing 
orders. 

Mr. Bennett. Is that written in this bill? 

Judge STEPHENS. Yes, sir. 402 (b). 

Mr. Bennett. But you see no basis for giving the District of Colum 
bia court of appeals exclusive jurisdiction / 

Judge SrerHens. I do not. I am opposed to concentrations of 
power in special courts. I would rather see the circuit courts of ap 
peals generally rule on all these questions. 

Mr. Bennerr. Does your court have exclusive jurisdiction on ap 
peals from any other agencies other than the FCC ¢ 

Judge Sreruens. To answer accurately, sir, I would have to review 
a manuscript I wrote on that subject a year ago. I think there is 
perhaps one class of appeals from orders of the Postmaster General, 
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and one I think from the Atomic Energy Commission. They are 
rather isolated, and we have very few of them. 

You must bear this in mind, sir: Because we are located in the Dis- 
trict of Columbia and the United States district court is located here, 
we get many cases which technically can go to another jurisdiction but 
actually do not, because the officers of the Government are here, and 
service of summons is made on them here. 

For example, if a litigant wants to bring a suit against the Secretary 
of Interior, compelling the issuance of a mining claim, which is al- 
legedly illegally withheld, he files that in the district court, but that 
is not because we have exclusive jurisdiction but because the Secretary 
is here and it is possible to get service of summons on him. 

Mr. Benner. That is all, Mr. Chairman. 

The Cuatrman. Thank you, Judge. Judge Biggs, we would be glad 
to hear from you now. 

Judge Brees. I have nothing to add, Mr. Chairman and gentlemen, 
to what my brother Judge Stephens has very well put before you. 

I would like to offer for the record a statement prepared by Mr. 
Elmore Whitehurst, the Assistant Director of the Administrative 
Office of the United States Courts, on the subject of and regarding 
S. 658. It has a slightly different slant, and I think you will find it 
of use. 

The CratrMan. Is it a statement of his on proposed amendments ? 

Judge Bieas. It isa statement of his prepared by him. 

(The statement is as follows :) 


STATEMENT BY ELMORE WHITEHURST APPEARING BY DIRECTION OF THE JUDICIAL 
CONFERENCE OF THE UNITED STATES 


My name is Elmore Whitehurst. I am the Assistant Director of the Adminis- 
trative Office of the United States Courts. I am appearing here with the ap- 
proval of the Chief Justice of the United States, who is the Chairman of the 
Judicial Conference of the United States, for the purpose of presenting to your 
committee in accordance with its directions, the views of the Judicial Conference 
in reference to section 15 of S. 658, dealing with the judicial review of orders of 
the Federal Communications Commission. The statement I am about to make 
has the specific approval of Chief Judge Orie L. Phillips of the United States 
Court of Appeals for the Tenth Circuit, who is the Chairman of the Judicial 
Conference Committee on the review of orders of certain administrative agencies, 
including the Communications Commission. , 

Section 15 of S. 658 was carefully considered by the Judicial Conference at a 
special session on March 19, 1951. The Conference then adopted the following 
resolution in reference to that section as it now appears in S. 658. 

“The Judicial Conference of the United States having considered the provi- 
sions of section 15 of S. 658 and H. R. 1730 of the Eighty-second Congress which 
deal with the judicial review of orders of the Federal Communications Com- 
mission, and the effect of such section 15 upon Public Law 901 of the Eighty-first 
Congress, approveil December 29, 1950; and it appearing that enactment of sec- 
tion 15 in either of such bills would repeal the provisions of Public Law 901 inso- 
far as review of section 402 (a) orders of the Commission are concerned and 
again vest in a three-judge statutory court jurisdiction to review such orders; 
and it being the view of the Conference that Public Law 901 provides a greatly 
improved procedure for the review of such orders, the Conference urges that sec- 
tion 15 b* amended so that it will not modify or amend Public Law 901 with re- 
spect to the review of 402(a) orders. 

“And it further appearing to the Conference that the effect of such section 15 
would be further to amend section 402 of the Communications Act of 1954 so as 
to provide for an appeal as of right to the Supreme Court from judgments of the 
Court of Appeals of the District of Columbia on review of 402 (b) orders of the 
Communications Commission which involve the revocation of existing licenses, 
or the failure to renew existing licenses, and that such amendment would carve 
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out a small segment of 402 (b) orders, all of which under existing law are 
viewable in the Supreme Court by petition for certiorari; and it being the view 
of the Conference that review procedure legislation should be kept within th, 
pattern established by the act of February 13, 1925 (28 U. 8. C., see. 1254), and 
since generally adhered to, namely that where appeal as of right lies to a United 
States court of appeals, review in the Supreme Court shall be by petition f 
certiorari; the Conference therefore urges that section 15 be further amended 
so as to leave all of 402 (b) orders reviewable in the Supreme Court only by pe 
tion for certiorari. 

“And it further appearing to the Conference that the Committee on Revi« 
of Certain Orders of Administrative Agencies has proposed certain amendment 
which would carry out the views of the Conference hereinbefore expressed, now 
therefore the Director of the Administrative Office is instructed to present su 
amendments to the appropriate committees of the Congress, fully state th: 
reasons therefor, and urge their adoption.” 

As this resolution indicates, the Judicial Conference has directed the Admii 
istrative Office of the United States Courts to present to you and explain its 
proposals to amend section 15 in two respects. Since the change suggested by 
the second paragraph of the resolution originates in the Judicial Conferenc 
whereas that of the first paragraph is proposed also by the Federal Communic: 
tions Commission, it may be best for me to discuss the second proposal first 
For your convenience the provisions are discussed here by reference to the 
committee print of March 21, 1951, which shows the differences between 8. 65s 
as it passed the Senate, and the substitute proposal of the Communications 
Commission. 

Section 15 of S. 658 is a proposed revision of section 402 of the Communications 
Act of 1934. It deals solely with the review by the Federal courts of orders o 
other actions of the Commission. In subdivisions (b) through (j) (pp. 31-87 of 
the committee print) it is provided that for certain specified decisions and orders 
of the Communications Commission, relating to instruments of authorizatio 
which the act permits the Commission to issue, judicial review is to be procured 
by appeal from the Commission to issue, judicial review is to be procured by 
appeal from the Commission to the Court of Appeals for the District of Columb 
and the decision of that court is to be subject to further review in the Suprenm 
Court of the United States. Although the section somewhat enlarges and red 
fines the classes of cases that are subject to this procedure, it continues, i) 
other respects the existing procedure for review of radio license cases, except 
that in subsection (j) (p. 36 of the committee print) it provides for an appea 
as of right to the Supreme Court from the decision of the Court of Appeals for 
the District of Columbia in cases involving the revocation of existing licenses 
or the failure or refusal of the Commission to renew an existing license. A\) 
other instrument of authorization cases reviewed under proposed subsection (b 
by the Court of Appeals for the District of Columbia would continue to be revie 
able in the Supreme Court only by certiorari, as they are at present. Thus for a 
limited class of cases subsection (j) of proposed section 402 would create nev 
rights of appeal to the Supreme Court that do not now exist. 

In the Senate report on S. 658, speaking of this enlargement of the right of 
appeal to the Supreme Court, it is said (S. Rept. 44, p. 12) : 

“Subsection (j) contains important amendments to existing law. * * 
Experience to date has clearly demonstrated that it is extremely difficult fo 
private litigants to secure an ultimate Supreme Court review of Commissio1 
action by the certiorari method. Since 1927, only one such petition has bee 
granted upon request of a private litigant, whereas only one such petition has 
been denied when filed by the Government. The result has been that many cases 
involving Commission action on applications for renewals and modification of 
licenses have, during this period, been reviewed by the Supreme Court upo 
request of the Government, and only one has received such consideration upor 
petition of a private litigant. Since either revocation or renewal proceedings 
may result in absolute or final loss of license, the committee believes that 
adequate opportunity should be given the parties affected in such cases to litigat: 
their claims; and that, in this limited class of cases, opportunity should exten 
to and include review by the highest judicial tribunal. Such appeals, as a matte) 
of right, are given in practically all cases involving decisions and orders of 
the Interstate Commerce Commission and are given under section 402 (a) of 
the Communications Act in cases such as the network cases (National Broad 
casting Co., Inc., et al., vy. U.S. et al. (319 U. 8. 190)) which involve the exercis 
by the Commission of its legislative, as distinguished from its judicial powers. 
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“The committee sees no basis in substance for the distinction made so long 
as the result reached is determinative and final in either case and goes to the 
right of a litigant to remain in the business of his choice. The inclusion of such 
a provision should impose no undue hardship upon the Supreme Court because 
of the limited number of such cases. On the contrary, it would make possible 
the development of an authoritative body of law upon a subject vital to those 
engaged in the communications business and of substantial importance to the 
public generally.” 

It is the view of the Judicial Conference that this class of cases ought not to 
be carved out as an exception to the usual method of procuring Supreme 
Court review. Since 1925, when the Congress established by the act of Febru- 
ary 13 of that year (28 S8.S.C., sec. 1254) the general policy that decisions of 
the courts of appeals should be reviewed in the Supreme Court by certiorari, 
granted in the courts discretion, the Congress has attempted to restrict rather 
than to enlarge the class of cases where appeal may be had as of right to the 
Supreme Court. Experience has shown that unless the court is given wide 
diseretion to choose for full review only the cases where it is convinced that 
such review is necessary, the burden upon it of hearing cases where the ques- 
tions involved are of minor importance is likely to overburden its dockets and 
so to make difficult for the Justices the prompt and full consideration of the 
more important cases with which the court must deal. Accordingly the Con- 
ference has urged that subdivision (j) be amended to eliminate the exception 
that permits a direct appeal to the Supreme Court. The amendment suggested 
by Chief Judge Phillips in his letter to Chairman Crosser of February 15, and 
approved by the Conference, is as follows: 

“In S. 658 (committee print) omit the material on p. 35, line 24; p. 36, lines 
1-25; and p. 37, lines 1—2 and substitute the following: 

“(j) The court’s judgment shall be final, subject however, to review by the 
Supreme Court of the United States upon writ of certiorari on petition there- 
for under section 1254 of title 28 of the United States Code, by the appellant, 
by the Commission, or by any interested party intervening in the appeal, 
or by certification by the Court pursuant to the provisions of that section.” 

The reasons advanced in the Senate report for the change in the present 
law seem to be based upon the fear that the Supreme Court has not granted 
certiorari at the request of private litigants as freely as it has when the 
Government was the petitioner. In order that your committee may know 
exactly the outcome in the court of appeals and in the Supreme Court of all 
recent litigations arising in this field, I have obtained from the clerk of the 
Court of Appeals for the District of Columbia a list of the appeals to that 
court from the Federal Communications Commission in which petitions for 
certiorari were filed in the Supreme Court between 1938 and March 21, 1951 
\ copy of that list is attached to this statement. It shows that between October 
$38 and March 21, 1951, three petitions for writs of certiorari to the United 
States Court of Appeals for the District of Columbia Circuit were filed in the 
Supreme Court to review the judgment of the court of appeals in cases in 
vhich the Federal Communications Commission refused to renew the license 
of an existing radio station. 

In one of the cases (No. 9021) the court of appeals reversed the decision 
of the Federal Communications Commission, and the Supreme Court granted 
certiorari and reverse the judgment of the court of appeals. In another of 
the cases (No. 9690) the court of appeals reversed the decision of the Federal! 
Communications Commission, and the Supreme Court granted certiorari and 
reversed the judgment of the court of appeals. In the other case (No. 9087) 
the court of appeals affirmed the decision of the Federal Communications 
Commission, and the Supreme Court denied certiorari. 

During the same period from October 1938S to March 21, 1951, no petition for 
Writ of certiorari to the United States Court of Appeals for the District of 
Columbia Circuit was filed in the Supreme Court to review the judgment of 
the court of appeals in a case in which the Federal Communications Commission 
revoked the license of an existing radio station. 

Chis experience seems to indicate that when review by the Supreme Court is 
sought by either the Government or by a private party, the Court has considered 
the petition solely from the point of view of the substantive questions involved 
und without regard to whether the Government or a private litigant had invoked 
its aid. In this respect it has adhered to its stated policies in reference to peti 
tions for certiorari, which are stated in the rules of the Court as follows (Revised 
Rules of the Supreme Court of the United States, as amended to September 1, 
150, rule 38-5, USCA, title 28, Rules, pp. 67-68) : 
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“}. A review on writ of certiorari is not a matter of right, but of sound judic 
discretion, and will be granted only where there are special and important rea 
sons therefor. The following, while neither controlling nor fully measuring the 
court's discretion, indicate the character of reasons which will be considered 

“(a) Where a state court has decided a federal question of substance not 
theretofore determined by this court, or has decided it in a way probably not 
in accord with applicable decisions of this court. 

“(b) Where a circuit court of appeals has rendered a decision in conflict with 
the decision of another circuit court of appeals on the same matter; or has 
decided an important question of local law in a way probably in conflict with 
applicable local decisions; or has decided an important question of federal law 
which has not been, but should be, settled by this court; or has decided a federa 
question in a way probably in conflict with applicable decisions of this court 
or has so far departed from the accepted and usual course of judicial proceed 
ings, or so far sanctioned such a departure by a lower court, as to eall for an 
exercise of this court’s power of supervision. 

“(c¢) Where the United States Court of Appeals for the District of Columbi: 
has decided a question of general importance, or a question of substance relating 
to the construction or application of the Constitution, or a treaty or statute, otf 
the United States, which has not been, but should be, settled by this court: o1 
where that court has not given proper effect to an applicable decision of this 
court.” 

Careful study of the reasons for a grant of certiorari listed in the rule wil 
indicate that subdivisions (b) and (¢) fully comply with the desire of the 
Senate committee as stated in its report, that the Supreme Court should review 
such cases in order to develop “‘an authoritative body of law upon a subject vital 
to those engaged in the communications business and of substantial importanc 
to the public generally.” It is difficult to see how the allowance of an appea! 
as of right would make this possible to any greater extent than it is at present 
under the Court’s announced policy in reference to the grant of the writ of 
certiorari. 

While the volume of cases involved in the exception created by the proposed 
legislation would not be large, it would create an undesirable precedent for 
similar exceptions in other cases. If exceptions of this kind are multiplied 
the benefits of the act of 1925, and of the resulting control of its dockets by the 
Supreme Court, would be seriously impaired. ‘To create rights of appeal in 
these cases would be directly contrary to the general policy of the Judicial Con 
ference and of the Congress to restrict the right of appeal to the Supreme Court 
after a case has been once reviewed as of right in a court of appeals. (See, 
e. g., Public Law 901 of the 8Ist Cong.) The reasons advanced for such a depar 
ture from accepted practice do not seem to be strong enough to justify the ex 
ception. For these reasons the Judicial Conference has directed me to urge that 
the amendment to section 15 of 8. 658 which it proposes should be adopted. 

The second feature of section 15 of S. 658 to which the conference objects is 
found in subdivision (a) of section 402 of the Communications Act as proposed 
for amendment by the Senate on page 30, lines 16 to 24 and page 31, lines 1 to 3 
of the committee print. That subdivision proposes to require that with certain 
stated exceptions covered by new subdivisions (b) through (j), the procedure 
for the enforcement or setting aside of orders of the Interstate Commerce Com 
mission is to apply to suits to enforce, enjoin, set aside, annul, or suspend any 
order of the Communications Commission. This is substantially the same as 
the corresponding existing provisions of section 402 of the Communications 
Act. Its effect is to require that the orders to which it relates must be reviewed 
in court by a trial de novo in the district court before a specially constituted 
three-judge bench, and with an appeal as of right to the Supreme Court. The 
present law as stated in section 402 of the existing Communications Act was 
modified at the last session of Congress by Public Law 901 (approved December 
29, 1950). That law, which was sponsored by the Judicial Conference of the 
United States after consideration for many years by committees appointed 
by the Chief Justice and by the conference itself, was carefully considered and 
unanimously approved by the Judiciary Committees of the Senate and House 
of Representatives. It has the effect of abolishing the three-judge district court 
procedure for the review of certain orders of the Communications Commission 
and also of the Maritime Commission and its successor agencies and of the 
Secretary of Agriculture. In place of the three-judge district court procedure 
it provides that orders of these agencies should be reviewed by appeal to the 
appropriate court of appeals with further review in the Supreme Court by 
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the discretionary writ of certiorari rather than by appeal as of 


means of 
years 


right. The new method of review conforms to that prescribed many 
avo for the review of orders of the Federal Trade Commission and followed 
since then in respect to the orders of many other administrative agencies, It 
has been found preferable to review by three-judge district court procedure 
because it does not so disrupt the orderly conduct of litigation in the lower 
Federal courts, yet it preserves to the parties the multiple-judge review which 
the three-judge court procedure was designed to assure; and, by eliminating 
a direct appeal as of right from a three-judge district court to the Supreme 
Court, it conserves the time of that court for the consideration of the more 
important cases that require full review. 

If section 402 (a) of the Communications Act should be amended as proposed 
in section 15 of S. 658 the effect of Public Law 901 of the last Congress would 
be nullified so far as the review of orders of the Communications Commission 
is concerned and the procedure in such cases would revert to the three-judge 
district court procedure which the Congress and the Judicial Conference have 
so long endeavored to abolish. It seems doubtful that the draftsmen of S. 658 
intended thus to nullify the effect of Public Law 901. Accordingly I respect- 
fully request on behalf of the conference that the bill be amended to bring 
it into conformity with that law. To accomplish this, the conference suggests 
the following amendment which is substantially the same as the amendment 
proposed by the Communications Commission : 

“Page 30, lines 16 through 24; page 31, lines 1 through 6 of the committee 
print; revise to read as follows: 

‘Sec. 402. (a) Any suit to enforce, enjoin, set aside, annul, or suspend any 
order of the Commission under this act (except those applicable under the 
provisions of subsection (b) hereof) shall be governed by the act of December 
4). 1950 (Public Law 901, Sist Cong.).’” 
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The Cuarrman. Would you care to discuss the statement ? 

Judge Biees. No. It is a brief memorandum and I think it is so 
well put that any oral discussion I would give it would be needless 
repetition. 

I should be glad, however, to answer any questions that I can. 

Mr. Hesevron. Mr. Chairman ? 

The Cuatrman. Mr. Heselton. 

Mr. Hesevtron. May I now ask you the same question I asked Judge 
Stephens. 

Judge Biees. Yes. I think my views on it are substantially the 
same as those of Judge Stephens. 

There is one thing, however, which I think should be borne in mind. 
That is whether it be the Commission members themselves making the 
decision after the examiner has made his decision, or the examiner 
himself. It would be unwise, I think, to cut from the Commission or 
from the examiner all expert assistance. I have had a number of these 
Federal Power Commission cases in our court, which embraces Dela- 
ware, New Jersey, Pennsylvania, and, oddly enough, the Virgin Is- 
lands. We have had quite a few of these Federal Power Commission 
cases. Safe Harbor would be a typical one. 

The Cuarrman. I did not understand that. 

Judge Bicas. The Fi de ral Powe r¢ ONUMABSION v. Nate Harbor Pows r 
& Light Co. 

You have the difficulty there of having the rate problems which are 
presented, the allocation problems which are presented, where you 
really have a pretty tough time with the record. At least, the review- 
ng court does. In one of those I remember that we reversed the Fed- 
eral Power Commission, and in another we affirmed the Federal Power 
Commission, and certiorari was denied in both cases. 

The record was a Tull record, and there was much expert testimony 
n the record. Both the examiner and the Commission had written 
long and I thought very able opinions, which did not, as a matter of 
fact, coincide with our decision, because we went off on other erounds. 

[ think the danger is a complete severance. I think there is danger 

1 a complete severance between the experts on the staff and the Com- 
mission and the examiner, because it 1s just like a law clerk with 

dge. You have to have your law clerk work, and you have to have 
the law clerk give you information, or do it yourself. 

Mr. Heserron. Judge, as I understand the provisions of this bill 
there would be available to each Commissioner such special experts 
s were needed, in law and engineering and economics and so forth; 
but the heart of the problem is that the examiner now is required to 
make his decision on the record. If there is any spec ial expert testi- 
mony that the Commission wants to offer, or the parties want to offer, 
they would enter that in the record. Under a rule of a year or so ago 
that is the practice now at the examiner level. 

The principal purpose of the bill, as I understand it. would be that 
the same sort of principle would apply to the Commission members 
M _ ‘n they were exercising their quasi-judicial funct ion. 

1 do not understand that there is any thought that the Commission 
should be deprived of expert assistance at the proper time, but rather 
that the emphasis be put on the placing of all of this expert testimony, 
along with all the other testimony, in the record, subject to cross- 
examination and the presentation of any rebuttal evidence. 
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I want to be clear on the distinction. Do you think it would be 
well to establish that principle ¢ 

Judge Bieas. I do, indeed. Of course, I speak only for myself 
and not for the conference. 

Mr. Hesevron. | understand. 

Judge Bices. Which has never passed on it. I have had exactly 
the same feeling which Judge Stephens has had, and it may be nothing 
more than a feeling, but sometimes the commissions or the boards do 
not decide on the whole record. 

Mr. Hesevron. Have you had cases coming to you where it seemed 
apparent that the record as it was presented to the Commission and 
“as it went to your court did not dise lose fuliy the reason for arriving 
at the decision by the Commission / 

Judge Biecs. 1 cannot say that I have ever run into such a record 
as that. I have run into records on cases where it seemed to me that 
the whole record, the whole evidence, had not been considered. 

Mr. Hesevron. I see. 

Judge Biecs. That is, there was evidence in the record, counter- 
vailing evidence, which the Commission, I felt, had not properly 
evaluated, the commission or the board, and I am not mentioning 
any particular commission or board. They had not properly evaluated 
the evidence contrary as well as pro. In other words, if I had been 
deciding the case mivse If, I would probably have reached a different 
conclusion. Of course, we were well bound on the decision of the 
Supreme Court. 

The Chairman. Judge Stephens, did you want to interrupt ! 

Judge Sreruens. No; I was just waiting until Judge Biggs was 
through. 

Judge Biaes. I have nothing more to add, except that I do think 
the Universal Camera case and the Pittsburgh Steamship case, these 
recent decisions on the Taft-Hartley Act and on the Administrative 
Procedure Act, untie the hands of the court of appeals to a very con 
siderable degree. Those rules set forth in those decisions have been 
argued in our court in Philadelphia at least four times in the last 
week. They are listened to very, very carefully. 

Mr. Hesevron. Judge, there was one other question I had in mind. 
It is on the other “er of the problem, as I see it. 

You mentioned a case here that is very intricate, involving some 
Federal Power Commission decision. I take it that you and all the 
other members of the bench from time to time do have cases that are 
extremely difficult. 

Judge Biaas. Yes. 

Mr. Hesevron. Very technical. 

Judge Biaes. Very. 

Mr. Hesevron. Yet you have to reach a decision on the record. 

Judge Biaes. That 1s right. 

Mr. Hesevron. You have no difficulty in doing that ? 

Judge Biees. I will not say no difficulty. 

Mr. Hesevron. At least, you discharge your responsibility ? 

Judge Bices. We finally do do it, but sometimes it is a terrific task. 

Work that comes in often, frankly, in the patent cases, where you 
are dealing with organic chemistry, where you are in really great diffi- 
culty, is very hard. These cases are not so hard, if you have a com- 
plete record and you can take the time necessary. 
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Of course, we have the problems of judge power, which are involved, 


also, but these cases are not insuperable. It is when you run into an 
organic patent case that sometimes you wish you had never gotten 
on the bench, and had pursued some other vocation. 

That is all I have to say to you. 

Mr. Hesevron. Judge Stephens said he wanted to make some com- 
ment. 

The CHatrrman. I thought he had made his statement. 

Judge Sreruens. I would like to make one further answer to a 
question you asked Judge Biggs. You asked him whether or not we 
ever got cases in the circuit court of appeals where we felt that the 
Commission had not disclosed fully the reasons for their decision. 

There is one class of cases in which that happens, but it also happens 
in the trial courts, where findings of fact are not sufficiently explicit. 
That is not due to any lack of willingness, so far as we have been to 
discover, to disclose the reasons, but sometimes there is a lack of under- 
standing as to the exact explicitness with which the courts needs to be 
informed. We had a case on that subject recently. 

We had ruled on the Saginaw Broadcasting case some years ago 
that the Commission should make explicit findings of fact in these 
radio case appeals. We had a case about 2 vears ago involving several 
States down in Pennsylvania, competing for a given frequency, and 
the question there was as to the comparative needs of the communities 
for additional service, and the comparative ability of the applicants 
to render that service. When the case first came up to us we felt that 
the Commission’s findings were not sufficiently explicit and clear, as to 
which of the applicants were better qualified to serve the communities 
and which of the communities was in the greater need of more service. 
We sent the case back for further findings of fact. 

We do that with the trial courts often, also. Sometimes in a hurry 
they do not make explicit findings, but they are always willing to do 
sO when we send 1 he Cases back. 

I might say that the Commission has always been very careful in 
its presentation of cases, and very fair, and we have never had difli- 
culty insofar as willingness to give us information is concerned. 

Mr. Hesevron. This question is in my mind: The majority of the 
Commission has testified here quite fully on its conviction that it needs 
these assistants on difficult problems, and they use the wording that 
these experts may be required to “evaluate” conflicting expert testi- 
mony presented by the parties. 

I have had some slight experience as a master or auditor in my own 
State. I realize that it is difficult often to establish a good record 
to go up, but it occurs to me that from time to time there might have 
been some evidence clearly ouside, or something which seemed to be 
outside the record, that led to the decision. I do not charge any 
impropriety, but I just say it is human nature. Having the confi- 
dence that they must have in their staff, it might lead them to arrive 
at a decision which, from the record, just simply was not apparent. 
Have you noticed that at all? 

Judge Srepnens. No: I cannot say that that has come to my own 
knowledge or experience. I, of course, share your views, which I 
assume from the remarks you have made are that vou hold that th 
Commission ought to be very careful to base its findings solely upon 

the record, and have persons evaluate expert testimony otherwise. 
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Persons evaluating such expert testimony constitute somewhat 
anomalous procedure which offhand to a sometimes conservative ol! 
fashioned judge like myself would be something I would like to thi: 
about a lot before I adopted it. 

Mr. Wotverron. Mr. Chairman, I have not had the privilege | 
questioning because I was a bit hesitant to examine on questions whi 
had probably been testified to before I came into the room. 

I do want to say, Mr. Chairman, it is a very great disappointme: 
[ do not know when I have ever had a chance before or will have oi 
again to question a judge and have him answer my questions, instes 
of me answering his questions. I want to say that this testimo 
that has been given by Judge Stephens and Judge Biggs, whom 
value so highly in our section of the country-—— 

Judge Brees. Thank you, sir. 

Mr. Wotverron. Has been a very great help, I think, to the cor 
mittee. You must remember that they come here with abunda) 
experience and great knowledge, and take time out of a busy court 
and come to advise with us, so that we cannot permit that to pass wit 
out an expression of appreciation. 

Judge Sreruens. Thank you very much. 

Mr. Wotverron. As to the last questions that have been asked, : 
course I do not intend to ask any questions of the two judges, althoug 
it is a matter in which I am greatly interested. First, that is because 
my colleague, Mr. Heselton, has brought the facts out: and, second, 
when the court is through with you, you should never have anything 
further to say. 

Judge SrerHens. That is good tactics. 

Mr. Worverron. You two have certainly confirmed the thought | 
had in that regard. 

Judge Srerpuens. It is a very great pleasure to come here as re} 
resentatives of the Judicial Conference. We are all fellow workers 
in the Government together, and we are very glad to help you. 

The CuarMan. In turn I want to say that it has been a very gre 
help, and it has been a treat to me to listen to both you men. 

Judge Bieas. Thank you, sir. 

Mr. Woxverron. It is astonishing to me the extent to which thes 
gentlemen who serve on the Federal Judicial Council take notice of 
even what I would consider small matters from the standpoint fo 
which they are appointed. 

I had occasion to introduce a bill on a certain matter that dealt 
with a statute. I was a bit surprised to get a letter from Judge 
Biggs in which he pointed out to me that he thought I had made 
mistake in the drawing of the bill with respect to a certain statute, and 
he informed me as to what his opinion was in that respect, and he did 
that as a matter of service on the Judicial Council. I want you 
know that I appreciate it, and I think the Members should know t!] 
facts, that you gentlemen are rendering a very great service. 

The CHatrrman. That is giving you an undue advantage over the 
rest. 

Judge Breas. Thank you, sir. 

Mr. Worverton. We have good judges, if that is what you mean. 

Judge Biees. Thank you again. 

The CHarrman. Unless there is some objection, this will close the 
hearings. 
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vat (The following statement was submitted for the record :) 

e old: aa 

thi FURTHER STATEMENT OF GoRDON P. BROWN oF Rapio STATION WSAY, 
MINK IN RocHESTER, N. Y. 

27e of The necessity for further statements on my, as well as all other radio stations, 

on behalf has been caused by four situations which have arisen since my former 


testimony before your committee some 3 weeks ago. 

1. The Columbia Broadcasting System about 2 weeks ago saw fit to create 
ment, a situation which would allow them to control directly and indirectly the rate 
charged all radio advertisers by practically every radio station in the country, 


re a 

>a the effect of which might permanently cripple the entire radio broadcasting 

§ ‘a industry in the United States. 

mol ° The statement made before your committee by Joseph H. Ream, executive 

m \ vice president of the Columbia Broadcasting System, to the effect that radio 
networks are merely sales agencies and to license them would be a step toward 
the licensing of all sales agencies, also that the networks do not exert any 
control of radio broadcasting. 

col 3. The statement of Mr. Ream, of CBS, that my, or any other, radio station 

nda - in the ocuntry, either network-affiliated or independent, was attempting to 

cou get something for nothing and which belonged to the network without payment 

wit to the network, when the radio stations are asking for the free right to negotiate 


with radio advertisers for the rebroadcast of the advertisers’ radio programs, 
for the second time, in the same area, in cases where the advertiser has paid 
the talent cost of the program, as well as the costs for the network and station 
vd. « facilities, for the first broadcast of his program. 

4. The statement of Mr. Ream, of CBS, that my testimony before your com- 


lous mittee regarding the fact that the networks sought to coerce and influence the 
Sause advertising agencies, as well as the advertisers themselves, to discriminate 
CONC, against those stations which sought to negotiate with these agencies or adver- 
thing tisers for the rebroadcast of their radio programs, for the second time, in the 


same area—that this testimony was a “fairy tale.” 

rhe control of the networks over practically every aspect of the radio stations’ 
programing and industry as a whole is well brought out in an article entitled 
rht | Editorial Control by Networks Charged by Ellis” (see exhibit B-1). Mr. Ellis 
is one of the industry’s most well informed radio advertising agency men and 
one of a very few who does not fear to tell the truth, as it relates to the net- 


ei, works’ monopoly in radio. Serious thought should be given the. statements 
rkers ' of fact which he relates in this article (exhibit B—1). 
rre SITUATION NO. 1 
\s to situation No. 1 related above, the radio networks are about to exercise 
complete control of the radio industry, to the extent of its possible ruination, 
‘hes hy the networks’ recent attempts to control the rates charged by all radio 
<—— stations, for the facilities of those stations. 
© It will be noted from an article entitled “NBC Affiliates Up in Arms” on page 
fo » 15 of the January 1 issue of the Broadcasting magazine (exhibit B-2) that the 
» National Broadcasting Co. attempted to, at that time, control the rates charged 
lealt for the facilities of its independent affiliated stations, to advertisers using 
sdce the facilities of these stations which broadcast these advertisers’ programs, when 
e + fed over a network. It must be noted that to control this rate of a broadcasting 
de a > station is to control all rates of that broadcasting station, since all other rates 
and » to local advertisers, or to national advertisers of these stations, are directly 


. did 3 related to and controlled by the rate charged network advertisers using this 

; station’s facilities. Much network subtle propaganda has been spread through- 
ut out the industry relating to this rate situation. 

’ the The independently-owned stations connected to the network lines known as 

' affiliates or affiliated stations, in the case of the NBC attempt to control these 

the |) “tliliates’ rates to advertisers failed, because these affiliates were able to muster 
some resistance. 

It is a well-known fact that if one network is successful in controlling the 
rates of its affiliates, all networks will be able to do so. Therefore, the Columbia 
ean, | [EBroadcasting System launched its drive hoping it could find its affiliates un- 
organized for resistance to their monopolistic control. Page 1 of the trade 
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paper Billboard (exhibit B-3) tells the story very completely in the var 

articles entitled “Suspense, Danger, Sudden CBS Slash a Real ‘Wydidyaduit 
“CBS Cut Gives New Meaning to NARTB Meeting”; “New Affiliate Group M 
se Permanent Deal’; “No-Cuts Fritz Gets a Hand.” 

Careful attention should be given the underlined portions of the “Wydidyad) 
article. Under the paragraph entitled “Tip Off,” we find the CBS men thr 
ening the complete decapitation of those few affiliates who may attempt to resis 
the CBS monopolistic control of their properties. Mr. Ream of CBS, no dou 
would say that this also is a fairy tale. 

CBS, no doubt, feels that they have a right to control the rates of all 
independent affiliated stations because of a serious misinterpretation of the pow 
ers, action, intentions, and authority of the Federal Communications Co 
mission, which interpretation was made by the district court and then 
United States Circuit Court of Appeals in the antitrust case of Federal Bro 
casting System, Inc. v. Mutual Broadcasting System, American Broadcasting ¢ 
Columbia Broadcasting System, Ine., and the National Broadcasting Co. 

Exhibit B-4, a photostatic copy of a memorandum for the United States 
amicus curiae in support of the petition for writ of certiorari to the Unites 
States Court of Appeals for the Second Circuit, filed September 1948 by thi 
Solicitor General of the Department of Justice, clearly predicts serious co 
sequences if the district court's error of opinion regarding important phases o 
the broadcasting industry is not corrected by the Supreme Court. It can he 
seen from this memorandum of the Solicitor General that “It certainly is n 
true that the national net works have an inherent right to fix the rates at whic! 
independent stations may offer their facilities to the advertisers.” (See p. 5.) 

Since I am the sole owner of the Federal Broadcasting System and hav 
spent some $30,000 to date in an effort to get some sort of justice from the ant 
trust laws in this case, and since, to date, for this tremendous expenditure | 
have received no justice but, as pointed out by the Justice Department, I ha 
received an erroneous opinion plus a refusal of the right to attempt to get 
justice from the Federal Courts, I beg of your committee not to further weaker: 
the antitrust provisions by considering section 10 of S. 658, but to enact legislatio 
such as H. R. 73 and H. R. 10 which may in some way provide some justic 
through the administrative procedures of the Federal Communications Commis 
sion, rather than no justice and sure bankruptcy through the erroneous leg: 
path of the Federal courts, as so pointedly brought out by the Justice Departmen 
in exhibit B-4, attached hereto. 

Believe me, gentlemen, this is no fairy tale. 

I also beg your committee to prevail upon the Department of Justice to con 
tinue its antitrust investigation of the networks, which investigation was s 
mysteriously dropped when it was learned by the networks’ lobbyists in the Senat 
hearing on the McFarland bill S. 1973, held last year, that the Department 
Justice was conducting an investigation of the networks regarding the networks 
monopoly and restraint of trade practices in the radio, television entertainment 

and the manufacturing radio industry. 

In this regard I wish to point out in the exhibits introduced in my testimony 
before your committee on the McFarland bill (S. 1973) in August.of last yea: 
which testimony your committee has agreed to reintroduce into the record of 
S. 658. On page 4 of exhibit 4 of my testimony on S. 1973, is a letter of radi: 
station WING, of Dayton, Ohio, to the FCC complaining to them regarding 
the ABC's network coercion of radio stations in an attempt to force the inde 
pendent affiliated stations on the networks to violate the FCC rules. In pat 
agraph 3 of this letter we find a statement of the ABC network's official in whict 
he states that if a station does not violate the FCC law, that the station woul 
lose its affiliation with that network. No doubt the Commission was told by a! 
ABC oflicial that this statement on the part of the complaining station WING, of 
Dayton, Ohio, was a “fairy tale” even though WING presented documentar) 
evidence to the contrary. 


SITUATION NO. 2 


As to situation No. 2, the statement of Mr. Ream, of CBS, that the networks 
are merely sales agencies, is an insult to one’s intelligence. Let us take his 
network and analyze just a few of the things which they control. First let 
us take CBS's latest acquisition of one of the country’s largest radio and tele 
vision manufacturing concerns which makes practically every type of radio and 
television part, as well as complete radio and television sets. In acquiring the 
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Hytron Radio and Electronics Corps., CBS will acquire Hytron’s subsidiary, 
Air King Products Corp., as well as the subsidiary of Air King Products Corp., 
Royal Wood Products Manufacturing Co. CBS has arranged to acquire the 
above three companies within the last 3 weeks and since I last had an opportunity 
to testify before your committee. 

Exhibit B-5, a photostutic copy of an article appearing in the April 16 issue 
of the trade paper, Broadcasting, entitled “CBS Buys Hytron to Make Own Color 
Sets,” is just one glaring example which undisputingly repudiates Mr. Ream’s 
statement, which was unquestionably the “fairy tale” reiterated in the recent 
S. 6S hearings. CBS, in addition to the above, also owns a recording company, 
a transcription company, and many other interrelated industries, affording them, 
with the NBC network, a virtual monopoly in the radio and entertainment field 
The National Broadcasting Co., a subsidiary of Radio Corp. of America, owns 
about every type of corporation imaginable, including recording companies, tran 
scription companies, radio links and stations in all parts of the world, radio 
manufacturing plints (the largest in the world), television plants, even to the 
ownership of the Broadway hit play, “Call Me Madam.” 


SITUATION NO. 3 


As to situation No. 3, relating to my attempt to rebroadcast the programs owned 
to negotiate with my 


and paid for by advertisers when these advertisers wish 
former 


station for the rebroadcast of their programs in my area, I think my 
testimony on the fact that the intent of Congress (as shown in legislative history 
by pages 2SSO0 and 2SS1 of the Congressional Record for February 3, 1927, photo 
static copies of which were introduced as exhibits to my former testimony) was 
that: Permission to rebroadcast radio programs should have to be obtained from 
the person paying the large sums of money for the program’s production, who, 
in the modern art of broadcast in the cases of commercial radio programs, is ihe 
advertiser or sponsor of that program and not the key radio station owned by che 
network. 

Exhibit B—6, a photostatic copy of a letter, dated June 27, 
in paragraph 2 definitely 
this progressive 


1950, from the radio 


station representatives, John Blair & Co., shows how in 


the case of their client, Don Lee (a part of the Mutual network), 
John Blair & Co, obtained a great deal of rebroadcast business of sponsors or 
advertisers who used another network for the first broadcast of their progra! 

Careful note of paragraph 3, however, will coincide with the statement of Mr. 
Ream before your committee blaming the musician’s union for the fact that re 
broadcasting is not feasible on those sponsors’ prograius where music is used. It 
is absurd to state that a union would charge a rate for multiple broadcasting of 
4 sponsor’s program over an indefinite number of network stations and then just 
because the sponsor desired to rebroadcast his program over another station 
which was not connected to the network, that the union would demand an addi 
tional rate to rebroadcast the sponsor's radio program for the second time in 
the same area where he broadcast his program the first time. If this were true 
and the union attempted to force any party into such an agreement against their 
will, it would be a violation by the union of the penal provisions of the Communi 
cations Act of 1954 entitled “Coercive Practices Affecting Broadcasting,” especial 
ly sections 506 (a) (3), 506 (b) (2), and 506 (b) (3), which sections are quoted 
below : 

“Sec. 506 (a). It shall be unlawful, by the use or express or implied threat of 
the use of force, violence, intimidation, or duress, or by the use or express or 
implied threat of the use of other means, to coerce, compel, or constrain or attempt 
to coerce, compel, or constrain a licensee 

“(3) to pay or agree to pay more than once for services performed in connec 
tion with the conduct of the broadcasting business of such licensee; or 

“Sec. 506 (b). It shall be unlawful, by the use or express or implied threat of 
the use of force, violence, intimidation or duress, or by the use or express or im- 
plied threat of the use of other means, to coerce, compel or constrain or attempt 
to coerce, compel, or constrain @ licensee or any other person 

“(2) to accede to, or impose any restriction upon such production, 
manufacture, sale, purchase, rental, operation, use, or maintenance, if such re 
striction is for the purpose of preventing or limiting the use of such articles, 
equipment, machines, or materials in broadcasting or in the production, prepara 
tion, performance, or presentation of a program or programs for broadcasting; 


preparation, 


or 
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“(3) to pay or agree to pay any exaction on account of the broadcasting, hy 
means of recordings or transcriptions, of a program previously broadcast, 
ment having been made, or agreed to be made, for the services actually rendere 
in the performance of such program.” [Italics supplied.] 

It appears that the networks are guilty of violating the penal provisions 
forth above and, in so violating them, these networks are attempting to blame | 
unions for violation of these penal provisions of the act. These networks thi 
selves are violating the act in their attempt to perpetuate their restraint 
trade practices between radio stations and national advertisers who desire thy 
programs rebroadcast by these radio stations. 

It would behoove your committee to obtain a copy of all four types of contra: 
of the networks as enumerated below: 

1. Copy of contracts and all variations of contracts between the networks 
and the radio sponsors for the facilities of the network. 

2. Copies of contracts and all variation of contracts between the networks 
and the radio sponsors for all talent and program rights used on programs 

3. Copies of all contracts and all variations of contracts between the net 
work and its independent affiliated radio stations. 

4. Copies of all contracts and all variations of contracts between the n¢ 
work and the talent and writers used by the network to produce programs 
which are resold to sponsors. 

It is important that not only copies of the basic contracts should be available 
to your committee, but all variations of the basic contract. Only by such copies 
of these contracts can the complicated monopoly and restraint of trade practices 
cof the networks be properly scrutinized. 

In testifying before your committee on S. 658 some 2 weeks ago, I introduce: 
a mimeographed copy of the requests I have made of the networks to meet the 
requirements of the present interpretation of the FCC rebroadcast rule 3.191 (d) 
in order that I may negotiate with national sponsors for the rebroadcast of thei 
radio programs. It will be noted from this exhibit entitled “Rebroadcast Pe: 
mission as It Pertains to FCC Rule 3.191 (d)” that I have not asked for any 
permission to use anything of the network’s or of the talent used on the networ! 
In this request I am only asking for permission to use that which belongs to th 
sponsor and which the network has no property right in. Yet, because of a freak 
interpretation by the FCC of the intent of Congress, I am forced to ask permis 
sion of the networks to use something which the networks do not own but whi 
is owned and paid for in its entirety by the sponsor of the program. The above 
certainly sounds like a fairy tale; but it is a stark reality. 

The answers which I have obtained to this request from the networks ar: 
shown in the following exhibits: 

Exhibit B-7—Columbia Broadcasting System letter dated May 12, 1950. 
Exhibit B-S—Columbia Broadcasting System letter dated May 15, 1950. 
Exhibit B—-9—Columbia Broadcasting System letter dated May 18 1950. 

It will be noted from these letters that the CBS network is refusing to give 
me permission for something for which I have not asked, and by this expedient 
they are refusing me permission for the thing for which I have asked. 

Gentlemen, this surely sounds like a fairy tale, but it is an actual fact, an 
the FCC has made such a thing possible by its misinterpretation of the intent of 
Congress and by the FCC’s refusal to investigate and punish the networks as a 
result of the numerous complaints made to the FCC by the broadcasters of this 
country. The FCC, some 8 years age in its report on chain broadcasting, talked 
about the investigation of the network’s restraint of trade and monopoly pra: 
tices, but for the past 8 years has done nothing about the situation except fil 
the complaints of radio stations in this regard in the confidential files of the 
Commission where they are lost to the public forever. It was in the confidentia 
files of the Commission where I found the complaint of radio station WING 
relating to the networks and copies of which I filed with your committee in m)\ 
testimony on 8. 1973 which now is a part of the record of this hearing on S. 658 

The criticism herein is in no way directed to the FCC as a whole. Fortu 
nately, most of its personnel and administrators are diligent and honest members 
of our Government. This criticism, however, is directed to those effective few 
who have been more interested in a position promised them by a network 
official or lobbyist than they were in their future in the FCC and who were 
willing to sacrifice the independent and, most of all, the affiliated radio stations 
who spoke up against the monopolistic practices of the networks to the FCC 
on the altar of these networks to gain their end of network favoritism. 

It is high time the FCC, the Department of Justice and the Federal Trade 
Commission be directed by Congress to make a thorough investigation of the 
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monopolistic, restraint of trade and unfair competition practices, and, most 
of all, the unethical and coercive lobbying practices of the four radio network 
monopolies, and that proper and effective steps be taken to stop and punish 
these monopolies for their practices. 

Several speeches have been made in Congress by one of your members, Con- 
gressman Harry R. Sheppard. Mr. Sheppard has repeatedly asked that these 
Federal agencies investigate, correct and punish these network monopolies, but 
for some years now his pleadings have gone unheeded. As a result of CBS's 
latest monopoly move and the losses that have been incurred by hundreds of 
radio stations throughout the last few years, it is questionable, if immediate 
action were taken by your committee to check this octopus of network radio, 
whether you could still save many independent radio station operators from 
bankruptcy. 

Exhibit B-10, a photostatic copy of a letter from the National Broadcasting 
Co. is a classic example of refusing me something which they do not own. 
In their letter they play dumb and “neither consent to nor refuse,” my request. 

Exhibit B-11 and B-11-A are photostatic copies of letters from the Don Lee 

troadcasting System (which is the west coast division of the Mutual Broad- 
sting System), dated May 8 and May 16, 1950. 
In the letter of May 8 in the second paragraph, they play dumb and in the 
third paragraph they would think that I am as inexperienced as they appear 
to be in their second paragraph. In paragraph 3 of the same letter, the network 
would like to know what sponsors are desirous of using my station to re- 
broadcast the sponsors’ programs. It is quite apparent that they do not know 
that I have divulged this information before to other networks only to find 
that these networks have high-pressured the agencies of the sponsors into 
not using my station to rebroadcast the sponsors’ programs. It is this coer- 
cive practice of the networks which Mr. Ream, of CBS, calls a “Fairy Tale.” 
This brings us to situation No. 4. 


Cu 


SITUATION NO, 4 


As to Mr. Ream’s statement that coercion on the part of a network is a fairy 
tale, I would like to refer you to exhibit 3-A (of my reintroduced testimony in 
this record) of S. 1973, which is a copy of an article in the trade paper Variety, 
dated August 2, 1950, entitled “Indie Packager’s ‘War Chest’ Fund Strategy In 
Fight on Networks.” In this article, we find a group of independent radio pro 
gram producers who are finding themselves put out of business by the monop 
olistic practices of the networks and are-‘afraid to file civil antitrust action 
against the networks knowing full well that this would disclose their identity to 
the networks, which then would promptly put these complaining program pro 
ducers out of business. Paragraphs 1 and 2 of the article are as follows: 

“Chicago’s independent program producers and packagers, still determined to 
get antitrust action in an attempt to force fhe networks to dispose of their net- 
work commercial programing divisions, have just about decided against bringing 
civil suit under the Sherman antitrust laws. Instead, because of the ‘possibility 

network retaliation’ against them once their firm names become known, the 

itest plan is to tap each group for a ‘war chest’ fund, then hire an attorney to 
gv to Washington to lay their case before the FCC and the Justice Department in 
ype the Government will prosecute. 

“Packagers also point out that anothert reason for not filing civil action is that 
they seek no damages. ‘All we want is a 50-50 chance to sell our properties.’ 
{nd with webs (meaning networks) controlling time slots and programs, they 

aintain an indie’s chances of proper recognition are small.” 

[t is high time our Government caught up with these network monopolies 
which have gotten so powerful that a businessman dares not go to court to 
attempt to get justice because he fears swift decapitation if he attempts to do so. 
It will be seen from this same exhibit 3-A that when the networks were con 
ronted by the trade press for a statement of these charges, the network said 
“The whole thing is silly” instead of its being a fairy tale. 

Attention is called to exhibit 3-B of my testimony on S. 1973 which is now a 
part of my testimony in the record of S. 658. This exhibit is an article published 
in the trade paper Radio Daily and is entitled “Sheppard Charges Plot Against 
Bill.” This article vividly explains how the National Association of Radio-Tele- 
vision Broadcasters attempted to keep its membership ignorant of the very bene- 
ficial provisions of the Sheppard bill, formerly H. R. 7310, and reintroduced by 
Congressman Sheppard in this session as H. R. 73 and H. R. 10. The NARTB 
tried to prevent the passing out of copies of this legislation in the lobby of the 


—— 


———— 


ae nn oe ae 


» 








418 AMENDING COMMUNICATIONS ACT, 1934 


hotel at their convention held in the Stevens Hotel in Chicago last year. The 
officers of this association, in taking this action were selling their membership 
down the river, in an effort to please the radio network monopolies, by suppressing 
knowledge to their members at the convention of this important bill because thy 
bill provides for the licensing of the networks by the FCC in the same manner that 
the FCC now licenses the independent radio stations. 

Serious thought should be given by your committee to the statement of 
Congressman Sheppard in paragraph 4 of the exhibit in which Congressma: 
Sheppard “told this reporter during the past winter that he had thrown a net 
work representative out of his office after the latter had threatened him with 
political reprisals in the Congressman’s California district (San Bernardino 
It is getting to a serious point when the lobbyists of the network monopolies 
threaten the lawmakers of our country. No doubt, Mr. Ream of CBS would ea 
Congressman Sheppard’s statement a fairy tale. 

Final exhibit B-12 is a letter from Adam J. Young, Jr., dated April 23, 1951, 
addressed to Congressman Harry R. Sheppard, re the Congressman’s bill H. R 
7310. The author of this letter, Mr. Young, is an independent radio statio: 
representative who makes his living by obtaining national radio advertising for 
the stations he represents. I wish to quote paragraph 4 of his letter: 

“There appears to be a lack of understanding as to just what a network is 
comprised of. A radio network is primarily a selling organization similar in 
many respects to the station representative business. We happen to sell time 
on individual stations, the networks sell time on a group basis. If there is need 
to rezulate networks, there is also need to regulate the station representative 
business, and, of course, I am not in accord with that.” 

If you will check on the answer of Mr. Ream of CBS, given to a question of 
one of your committee in response to the question as to why the networks should 
not be licensed, you will note that the wording of the answer is practically 
word for word identical to the wording of Mr. Young. It seems incredible that 
these answers could be so alike unless the wording was actually memorized 
This is just another example of how the network lobbyists and officers by means 
of their propaganda, can take station representatives who are supposed to and 
are paid for selling radio programs for independent radio stations, and how 
these networks can feed these representatives castor oil and make them think 
they like it. This is quite a contrast to the letter from the station representative, 
John Blair, of Chicago, who obtained a good amount of rebroadeast business 
for his client, the Don Lee network. There is no doubt that Mr. Blair, of Chicago, 
would have obtained a great deal more business if he were not sold a bill of 
goods by the networks that Mr. Petrillo of the musicians union was preventing 
the rebroadcast of musical programs. 

It has just been brought to my attention that the CBS network proposes to 
purchase the ABC network for a sum of $28,000,000, After reading the article 
Which appeared in today’s New York Times (May 4 and 5), in the lead column, 
on page 1, shown as exhibits B—-13 and B-13—B, there can be no doubt in anyone's 
mind that the statement of Mr. Ream, that the (BS network is only a sales 
agency and should not be licensed, is a magnificent lie. This New York Times 
article is self-explanatory. The article pictures most vividly the skyrocketing 
expansion of the CBS network monopoly and the chaotic conditions which the) 
have created in the broadcasting industry within the last 3 weeks. 

After reading this article, in additien to the data on CBS outlined above, 
there should be no question in the mind of any member of your committee that 
H. R. 73 and H. R. 10 should be immediately enacted into law. The question 
now is, if these proposed bills go far enough to protect this most important 
industry, in light of the gigantic expansion of these network monopolies. The 
data on the above purchase should have been included in situation No. 2 above, 
but in light of the fact that this just came to my attention, I am forced to include 
this new data after my statements on situation No. 4 and prior to Ny summar) 
below. 


SUMMARY 


It is quite apparent, as so clearly brought out by Congressman Wolverton in 
his questioning of Mr. Ream of CBS as well as by the statements of Mr. Ream 
of CBS and of Mr. Gustay B. Margraf of the NBC network on section 10 of the 
bill, that it is this section 10 of S. 658 that these network monopolies are con 
cerned about. If this section is enacted, it would—-using the very descriptive 
words of United States Chief Justice Harold M. Stephens—‘create a breach 
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in the dike” even though the dike of the antitrust laws is now overflowing with 
violations by the networks of these laws as well as the FCC rules. 

Having made wireless telegraphy, radio and television my life’s hobby and 
work for the past 37 years (since 1914), if I were to take the narrow attitude 
of most of those in the legal profession regarding the view that “it is too bad 
all the FCC Commissioners cannot be attorneys,” I would say that it is too 
bad all of the Commissioners cannot be radio experts of 25 years’ or more 
experience. In this regard, 1 have spent some $40,000 with attorneys in an 
effort to educate them on some of the aspects of radio when they represented 
me before the FCC and the courts. 

I sincerely believe that the Commissioners 
intelligent men as heretofore and they should continue to act 
and not judges. 

The idea of our legal master minds, that the Commissioners should not talk 
to the rest of the staff when these Commissioners were not in attendance at 
the hearings in a case, as the examiners were, who personally hear the cases 
and who have had an opportunity to question everyone interested in the case 
as well as the experts necessary to interpret the complex problems of radio; 
this isolation of the FCC Commissioners from the experts of the FCC staff 
ind not allowing the staff to explain complicated points of the testimony in the 
record is fantastic in the mind of one who has made radio his life’s work 
I can draw only one conclusion to such an idea and that is, that the networks 
are desirous of isolating the FCC Commissioners from the rest of the Fcc 
staff, so that the lobbyists of these networks, or ones who are under their in 
advise the Commissioners on the case without interference from 
If you are going to isolate the Commissioners from 


should consist of just honest, 
us administrators 


uence, can 
the Commission's staff. 
their staff, yon will have to stop the Commissioners from talking to their 
hired help at home, because, from my experience, even they may be, or be under 
the influence of, the network lobbyists. 

It is quite apparent that the networks feel that legislation to curb their 
monopolistic practices and to license these networks is long overdue and it is 
the strategy of these networks to take up the valuable time of both your com 
mittee and the Senate Interstate Commerce Committee in the hope that no 
serious legislation will be enacted in this session of Congress which would dis- 
turb the restraint of trade and monopoly licenses, which these networks now 
enjoy. 

I, and hundreds of other broadcasters whom I have -.contacted, urgently beg 
your committee to assist us in warding off the monopolistic ravages of these 
networks’ octopuses before it is too late, and we beg your committee, in any 
event, to favorably consider the legislation before you in bills H. R. 73 and 
H. R. 10, which we feel will in a great measure assist the FCC in controlling 
this most serious situation which not only affects every one of the hundreds 
of radio station operators, but every person in this country who has access to 
a radio or television receiver. 

In the final analysis, it is the public domain interest in radio which all legis- 
lation must protect. Your committee and Congress are wards of this public 
property and it is your duty to regulate radio in the way you judge this public 
interest can best be served, and that must be through the medium of free 
radio, unhampered by those who would monopolize it. 


(Thereupon, at 3:36 p. m., Monday, April 30, 1951, an adjournment 
was taken. ) 


x 


i a ee 





